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H0. B. KosybeHko"

BOMPOCHI YIrosioBHOro cvaorPon3soACcTBA KHP

22 man 2010 r. B YpanbCKOM rocyapCTBEHHOM OPUAMHECKOM aKageMMM COCTOANACh OTKPbI-

TaA fIekupsa no npobsemam 3apy6esKHOro yrosioBHOro npoLecca, OpraHM3oBaHHas AOLEHTOM

Kadeapbl yronosHoro npouecca Opuem Bayecnasosnyem KosybeHKo u npodeccopom Bcee-
KMTaMCKOro HapOAHOrO YHMBEPCUTETA NpaBa U NOAUTUKM Sy MeM.
Bo BcTynuTesbHOM cnoBe 3aBeaytolmi Kadeapok yronoeHoro npouecca Ypl'tOA npodec-

cop Anekcen AMnTpreBuy MNpoLwsiaKoB NoAYEPKHY BaXKHOCTb M HECOMHEHHYHO aKTyaslbHOCTb

NoZOGHbIX MEPOMPUATUIA, NMO3BONAIOLMX HE TOJIBKO MPOAEMOHCTPMPOBATb BbICOKMIM Npodec-

CMOHa/bHbIM YPOBEHb NpenojaBaTtesiel Kadeapbl M MEXAYHAPOAHbIX KONEr, HO U NpUBIEYD

CTyAEeHTOB AKaZeMuM BCEX CMeuManbHOCTEM K MCCNeAO0BaHUIO 0603HAYEHHbIX NPOGIEM.
B 3aBeplieHue nekumu caylwatenm 3agasanu Jiny Men Bonpocbl. BoT oTBeTbl Ha HEKOTO-

pble U3 HUX.

1.1 2o B N B AT A 2R

1.1. KaKyto yHKLMIO BbINONHAKT NpoLeccy-
asibHble npeacTaBUTeNN?

Z ARIERE CRISEVRIAE) O 82 %%,
Y3 AACEE, FRBE, I AR
{RIP SR IIHL S BRI AR AR e AR
N ARBEREEN BRI ARE AN
T ARESIN o Ve AREE I FE () ThRE A v
S P AR G EE, i 7E g AR
A7 LTI 1 LT I EEE I ] B/ O
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HEABGE AT AR R R, 555, B
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OTtBeT: Ha ocHOBaHuMM cT. 82 YronosHo-
npoueccyasnbHoro kKogekca KHP 3akoHHble
npeacTaBUTENN — POAUTENIN, NMPUEMHbIE POAU-
T€/M CTOPOH YroJI0BHOIrO CyA0NpOM3BOACTBA,
OMEKYH M/IM OTBETCTBEHHbIM NpeacTaBUTE b
OpraHoB rnoneynTenbCTBa — MNpPeACTaBAAT
HEeCOBEpPLUEHHOJIETHEr0, OrpaHUYEHHO Aee-
CNocobHoe WMAM HeaeecnocobHoe AMuo. 3a-
Jlaya CMCTEMbl 3aKOHHbIX NpeAcTaBUTeENEN —
3alMLiaTb 3aKOHHbIe NpaBa nNpeacTaBaAseMo-
ro, Hafnpuvmep npu onpoce, Aonpoce, uccne-
AOBaHWK MeCTa COBEpLUEHUA MpecTynieHuMs.
B cnyyae HapyweHusa cnepoaTenem, npo-
KYPOpPOM, Cy[bel npaB NpeACTaBIAAEMOro
npeAcTaBMTENb NOZAET HaZA30pHYIO Kanoby,
Kanoby NpoKypopy; B OTHOLUEHMM COoAepKa-
Leroca noj, ctpaxem — 3asBsieHue 06 0cBo-
6OXAEHMM NOJ 3an0r, KacCaUMOHHYIO Ka-
N00Yy; B OTHOLUEHUM HECOBEPLUEHHOJIETHErO
NoOACYAUMOr0 — HaA30PHYH Kanoby M T. 4.

MpoueccyanbHble npaBa 3aKOHHOrO npea-
CTaBUTENA YCTaHOBJ/IEHbI 3aKOHOM M MOryT
MCMO/Ib30BaTbCA HE3aBMCUMO OT MX Mepeja-
YU NpeacTaB/IAEMbIM UM €ro COorslacusa.

B yronoBHoM npouecce cywectsyeT Tpu
BUAA NpeAcTaBUTENEN: NpeacTaBuTe/b Mo-
TepneBLlEro (a paBHO 3aKOHHbIM MNpejacTa-

" Kosy6eHKo tOpuit BAYecnaBoBMY — KaHAMAAT IOPUAMYECKMUX HAyK, AOLEHT Kadeapbl YroJloBHOMO npolecca
YpanbCKOM rocy1lapCTBEHHOM topuanYeckon akaaemMun (EkatepmH6éypr). E-mail: yuri.kozubenko®usla.ru.
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BUTENlb WM GJIMKAMLUME POACTBEHHMKM);
npeacTaBUTENb YaCTHOr0 06BMHUTENA (a paB-
HO €ro 3aKOHHbIM MpeAcTaBuTE/b); NpeacTa-
BUTE€/b CTOPOHbl B JAOMO/IHUTE/IbHOM Tpax-
JIAaHCKOM npouecce (a paBHO €ro 3aKOHHbIM
npeacTaBuTeNb).

06A3aHHOCTb MpoLecCyanbHOro npeacTa-
BMTENA — OCHOBbIBAACb Ha haKTax M 3aKOHe,
3alMLLaTh 3aKOHHbIE NpaBa NpeAcTaBaseMo-
ro avua.

Kpyr nvy — npoueccyanbHbix npeacTaBu-
Tenen TOXAECTBEH KPYry ML, 3alUmThbl:

1) aABOKaTbl;

2) HapoAHble obuiecTtBa MM NpeacTaBM-
TeNU OT NpeAanpuATUIM NoTeprneBLIero, YacT-
HOro OGBMHUTENA; OMEKYH, 6/IM3KMe Apy3bA
WU POACTBEHHMKM.

He MoryT BbIiCTynaTb npoueccyasibHbiIMM
NpeaCcTaBUTENAMM /MUA, B HACTOALMM MO-
MEHT noJBepramwwmeca MCNOJHEHUIO HaKa-
3aHMA MO0 OrpaHUYEHMAM MU JIMLLEHHbIE
JIMYHBIX MpaB.

MpoueccyanbHble npeacTaBUTENN 06Na-
JaloT CnefyowyMK NpaBamMm:

ec/iM npeacTaBUTEIEM ABNIAETCA aABOKar,
OH MMeeT MpaBO MPOYMTbIBATb, KOMMPOBaTb,
M3roTaBaMBaTb AyO6/MKAT MaTepuasioB Aena,
NpoBEpPATb COOpaHHble A0Ka3aTe/IbCTBa;

OCTa/IbHble NpeACTaBUTEIM HA OCHOBaHWM
paspeLleHma NpoKypaTypbl UAK Cyja UMELT
npaBo MNPOYUTbLIBaTb, KOMMPOBaTb, M3roTa.-
mBatb Ay6/MKaT MaTepuanoB, HO He Bnpa-
BE€ MpoBEpATb COOGpaHHble JOKa3aTesbCTBa.

Cmambsa 82 YIK KHP (noscHeHue
coomsemcmayruux mepmMuHos)

Hcnonb3yemble 8 HACMOAUWEM 3AKOHE
mepMUHbI umetom caedyrouuli CMbIC/:

(1) PaccnedosaHue — 3mo ocyujecmasise-
mas opeaHamu obujecmseHHol 6e3onacHo-
cmu, HapodHolU npoKypamypbl 8 npouyecce
pabomsl Ha0 0es1oM, hpoBOOUMAA HA OCHO-
BAHUU 3aKOHA CNeyua/bHbIMU C/1e0CmBeH-
HbIMU Oop2aHamu paboma u csA3aHHble ¢ Hel
Mepbl NPUHYXKOeHUSA.

(2) CmopoHbI — 3mo nomepneswuti, Yacm-
HbIl 068UHUME/Ib, NOJ03pesaemsili 8 npecmy-
nsieHuu, nodcyoumblil, ucmey U omsem4yuk
8 JoNOJIHUME/IbHOM 2Pa*K0aHCKOM npouyecce.

(3) 3aKoHHbIlU npedcmasumesib — 3mMoO
podumesnu, npuemHble podumesu npeo-

(o))
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cmassifsemozo, onekyHbl U npedcmasumesu
0p2aHO8 U CMPYKMyp none4yume/ibCmaa.

(4) YyacmHuKu npoyecca — 3mo cmopo-
Hbl, 3aKOHHble npedcmasumesiu, npoyeccy-
a/ibHble npedcmasumesnu, 3aWUmHUK, C8U-
demesiu, 3Kcnepm u nepesooYyUK.

(5) MpoueccyanbHbili npedcmasumesb —
8 desnax nyb6/iu4Ho2o0 06BUHEHUA — nomep-
neswuli, @ pasHo e20 3aKOHHbIlU hpedcmasu-
mesib unu 6u3Kuli poOCMBeHHUK; 8 desax
4acmHo20 06BUHEHUA — 4YAcmHbIU 068UHU-
me/ib, a pasHo e20 3aKOHHbIU npedcmasu-
mesib, no dosepeHHocmu y4yacmsyoujuli
8 npouecce, U 3aKOHHbIU npedcmasumelb,
yyacmsyowuli no dosepeHHocmu 8 AonoJi-
HUMEe/IbHOM 2paX0aHCKOM npoyecce.

(6) bnauskul podcmseHHUK — 3mo cy-
npye, cynpyea, omey, Mamb, CbiH, OOYb,
e0UHOpPOOHble bpambsa U cecmpebl.

1.2, YR IT 2 IR SR 4 X2
(IR /2R )

1.2. KakMM pucKam noaseprarTcA ajBoKa-
Tbl MO Yro/JI0BHbIM Aenam? (BONpoC Mpu3HaH
NYYLIMM)
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OtBeTt: CornacHo cT1. 38 YMNK KHP u ct. 306
YK KHP ecan agBokat BO BpemA MCMNOJIHe-
HMA JOJ/IKHOCTHbIX 06A3aHHOCTEM, Hanpu-
Mep, MOMOI CTOPOHE CKPpbITb, YHUYTOXMTb,
chanbcnduumpoBatb MM cchabprKoBaTb 40-
Ka3aTe/NbCTBO, a TaKXe 3anyruBasn, CKAOHAN
cBuaeTena B HapylweHue (haKToB U3MEHUTb
YCTHble MOKa3aHuA MaM chabpukoBaTb NOA-
JNIO}Hble, @ PaBHO OCYLIECTBM/I MHble HaHO-
cAlMe Bpea npoueccyasibHoOM AeATeNbHOCTH
OpraHoB CTMUMM AENCTBMA, TO OH HECET OT-
BETCTBEHHOCTb, BK/IOYaA Yro/soBHy. Kpome
Toro, 3akoH KHP 06 aagBokaTtype He coaepKuT
MOJIOXKEHWUM O HEMPUKOCHOBEHHOCTM, Kacaro-
LWMXCA AOJIXKHOCTHbIX 06A3aHHOCTEM aJBOKa-
Ta; B YroJsI0BHO-MpoLeccyalbHOM KoZeKce
TaKXe HeT HOpM 06 M36erKaHMM alBOKaTOM
00653aHHOCTU CBUAETENIbCTBOBaTb. [lo3TOMY
B Mpouecce ocyuecTBaeHua npodeccmo-
Ha/IbHOM [esTeNbHOCTM aABOKaTbl CTa/IKMBa-
I0TCA C 60NbLWIMM PUCKOM. Ha ocHoBaHuM mno-
Ka3aHWM Yy4acTHMKA CyAOMpOM3BOACTBA MJIU
cBUaeTenda afBoKaTa MoryT npecsefoBarb Mo
3aKOHy. Accoumaumsa afBOKaTOB MOXET MC-
K/IOYMTb aZBOKaTa, HapyLUMBLUErO 3aKOH, M
JaXKe NUWKTb ero auueHsmn. Ecam agsokart

noaBepraetcAa yrosioBHoMy npecsienoBaHuio,
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TO OH MOXEeT ObITb OCYXAEH UM B OTHOLLE-
HUW HEro MOXeT OblTb BbIHECEH MPUroBOP.
B 3ToM roay B NeKkMHe 04eHb M3BECTHbIM aj-
BOKaT JI1 YKyaH 3a coBeplueHue npecTynie-
HMA — danbcdUuKaumio foKasaTeNbCTB —
6bl1 MPUrOBOPEH K JIMWEHUIO CBOGOAbI Ha
2 roga. KaccaumoHHas MHCTaHUMA B Mpo-
Luecce paccMOTpeHMA Jena noATeepamia
COBepLUEHNE MM NPECTYNIEHMA, HO YMEHb-
wKna cpok Ao 1 roga.

3T0 0YeHb XOpOLLIMM Bonpoc. A cama aaBo-
KaT, cAana 3K3ameHbl Ha NoslyyYeHne CTeneHu
aZiBoKaTa Ha nepsbix B Mctopun KHP aggo-
KaTCKMX 3K3aMeHax B 1985 r. Ho s He 6epy
paboTy no 3awmTte B yronl0BHOM Mpouec-
ce, MOTOMY 4TO CYLECTBYET AaHHbIM PUCK,
K TOMY € OH 3Ha4MTesIbHO BbIpOC B nocnej-
Hee BpeMA. fl HagelCb, YTO CUTyauusa M3me-
HMUTCA K nydwemy. Cnacnb6o Bam 3a Bonpoc.

2.1, FEARE i SETHI B O AR 2 B hAT

78 [ R Ak S AT AR, AR T Th) 2
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GHEHY A B X DL SRR T I B
XA NTEAR?

2.1. B Poccn cmepTHaa KasHb He OTMeHe-
Ha, HO He MpMBOAUTCA B UCMNOSIHEHUE. B Ku-
Tae CMepTHaA KasHb M Ha3Ha4vaeTcA, U Mnpu-
BoauTCA B mucnosHeHue. YINK PO copepxut
HOpPMbl O peabuauTauumn. ECTb /M HOpMbI O
peabunutaumm B YINK Kutas? boiBanu v ciay-
YaM, KOrga 3TM HOPMbl NMPUMEHANUCH K -
LlAM, KOTOpble Y}Ke OblIM Ka3HeHbl, U UX He-
BMHOBHOCTb BbIACHMIACb YXKe MNOCNe KasHW?

: B FE HFHFIAE) Pl T
%J""‘ BT, X ek ks
TERA D, R IR & $ a0 v
FHfE R, AXNMERRAE. BAEFRE
FFiE: 55205 %.

OTBeT: B YronoBHo-npoueccyaibHOM KOAEK-
ce KHP 3akpenneHbl npoueaypbl Hag3opa M
NMPOBEPKM YKe BCTYMMBLUMX B 3aKOHHYIO CUTY
peLeHnt 1 NPUroBopoB; NpU OBHAPYKEHMM
B MPM3HAHHbIX (aKTax MU NPUMEHAEMOM
3aKoHe OWMBOK MX ucnpasasawT. Jetansb-
HO MOPAJOK MCMNpaB/ieHMA OWMOOK OnMcaH
B cT. 205 YMNK KHP.

Cmamea 205 YINK KHP
(npuYuHbl U Cy6bEeKmMbI
B8036Y»KOeHus paccMompeHus desia CHOB8a)

Mpedcedamenb cyda kado20 yposHA
8 OMHOWeEHUU y»e 8Cmynuswez0 8 3aKOH-
HYIO Cujsy peweHUs Uujau nhpu2osopa npu
06Hapy»XeHuu B8 NPU3HAHHbIX ¢akmax uau
8 UCNO/Ib308AHUU 3aKOHA OWU6OK 06£A3aH
npedcmasums pelwieHue uJiu Npu208op Ha
paccmompeHue Cosema OnA paspeweHus
desna. BepxosHbili HapOOHbIU cyd 8 OMHoO-
WeHuUuU Kaxdo20 HApoOdHO20 cyda no yxKe
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BCMYNUBWUM 8 3AKOHHYK CUJTY NPU208OPAM
u peweHuam, cy0 6osee BbICOKOU UHCMAH-
yuu N0 OMHOWEeHU K HapodHoMy cydy 60-
Jlee HU3KoU UHCMAaHUuu 8 OMHOWEHUU Ve
BCMYNUBWUX B8 3AKOHHYIK Ccuay peweHul
U npu2o8opos npu ObHapyxeHuu owubok
umetom npaso 8036ydumb paccmMompeHue
UJlU NPUKAa3ame HUXECmoAuwemy HapooHO-
My cydy paccmompems 0eJsio cHosa. Bepxos-
HaAa HApodHas NpPoKypamypa 8 OMHOWeHUU
HapodHo20 cyda Kaxkdo20 YpOBHA NO VxKe
BCMYNUBWUM 8 3AGKOHHYIO CUJTY peWeHUAM U
npuz2osopam, HaGpooHaa npokypamypa 6osee
BbICOKO20 YPOBHA NO OMHOWEHUIO K CyOy HU-
JKecmosAuwje2o YposHA NO yxKe BCMynusWwUM
8 3AKOHHYIO CUJy pelWeHUsM U Npu208opam
npu o6HapyxeHuu owubKu umerm npaso
8 NopAJKe Had30pa 3a peweHUAMU 8 OMHO-
weHuu cyda coomsemcmsyluwe20 YpPoBHA
npuHecmu npomecm. Mamepuasbl desa no
NpuHeceHHoMy npomecmy HAapoOOHOU NpPOKY-
pamypbl U NoJlyYeHHbIU npomecm HAapoOHO-
My cydy cnedyem B8HOBb paccmMompemb Ha
KoJ11e2uaibHoM 3acedaHuu, ecu 8 OmHouwe-
HUU NepB8OHAYa/IbHO BbIHECEHHO20 NpU2080-
pa akmbl HeMoOYHbI uau doKasamesibcmaa
He ABJIAIOMCA NOJIHbIMU, MO HEo6X00UMO
NpuKasamb HAPOOHOMY cydy Huxxecmosuwel
UHCMaHyuu paccmompems 0eJio CHOBa.
Mocne npoBepKM PpeLIeHUsA OLIMOOYHO
NPUroBOpPeHHOE /MU0 MMEeEeT MpaBo noTpe-
60BaTb BO3OYXAEHUA aAMMHUCTPATUBHOIO
NPOM3BOACTBA M BbINJaTbl rOCyAapCTBOM
KomneHcauuu. Ha ocHoBaHWKM 3akoHa O ro-
CYAapCTBEHHbIX KOMMEHCauMsax B YrosoBs-
HOM Mpouecce OWWMBOYHO 3ajeprKaHHble,
NOoABEPrHyTblE COJAEPXKaHUI0 NMOJ apeCTOoM,
OWMOOYHO MNPUrOBOPEHHbIE K YrOJIOBHOMY
HaKa3aHMIo /LA MOryT AOBMTbCA KOMMNEHCa-
umn rocypapctea. B 2010 r. B npoBUHUMK Xy
HaHb 06Hapy»xmiocb owmnbo4Hoe aeno. lMpo-
nas KpPecCTbSHWH, Yepe3 HEeKOTOopoe Bpems
Hawn ero obesrnasnieHHoe Teno. Mogospe-
Ba€MbIM CTa/l KpecTbsiHWMH Ykao L3o Xan u3
TOM K€ [IePEBHM, UYTO M YOUTbIM, TaK KaK MM
060MM HpaBMIaCb OAHA M Ta Xe AeBYLIKa,
a Y6UTbIM KOrAa-To MbIpHY HOXOM Yxkao Li3o
Xan. Mocne nbiTok B nonvumm Yxkao Li3o Xan
npu3Haica B YOGUMCTBE NPOMABLUErO Yeso-
BEKa, B pe3y/sibTaTe 4yero 6bia1 ocyxgeH. OH

HaxoAuACA B Tiopbme yxke 10 neT, Kak BApyr
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«YOUTbIN> HEOXMIAHHO BEPHY/CA B AepeB-
Ht0. OKa3anocb, 4To 10 neT Hasag OH NbIpHYA
HOXOM Y3kao Li3o XaM u, onacascb, YTo €ro
cxBatAT, c6exan. C Tex nop oH TpyAMACA Ha
BPEMEHHbIX paboTax, HO B 3TOM rozy 3a6o-
NeN M BEpHY/CA B AEPEBHI0 IeYUTbCA. ITO
ZleN0 CTaslo CEeHcaumemn, 0 Hem roBopmaa BCA
npecca. Yxao L3o Xan nocne nepecmotpa
Aena 6bln NpM3HaH HEBMHOBHbBIM, a rocyzap-
CTBO BbIN/IATMU/IO EMY €4UHOBPEMEHHYI KOM-
neHcaumio B paamepe 650 TbiC. 0aHeMN.

3.1, A [ R SR VAL VA SRR T
2

3.1. Tocnoxa /Ity Men, oTBeTbTe, Mnoxa-
JIYMCTa, Ha cnefylowmh BOMpoC: MMeeTcA
M1 B yronoBHom npouecce Kutas ynpouieH-
HbIM (0CO6bIM) NOpPSAOK CyAe6GHOro pasbu-
partenbcTBa?
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OtBeT: B nepBoM MHCTaHUMM YrOJIOBHOMO
npouecca KHP cywecTtByeT ynpoweHHbIH
nopagoK cyaebHoro pasbuparesnbcrtBa. Co-
rnacHo ct. 174 YINK KHP B oTHoweHun aen
ny6/IM4YHOrO OOGBMHEHWMA C BO3MOXXHbIM Ha-
KasaHWeM B BUAE JINLIEHNA CBOOOAbI CPOKOM
A0 3 NneT, Haa3opa Mo MeCTy MPOXMBAHMA,
apecTa, wTpada, a TaKXe No genaM 4act-
HOFO OGBMHEHUS WM €C/IM  MOTEpreBLUMMI
MMeeT AoKa3aTesibCTBa HE3HAYMTENIbHOCTH
NPUYMHEHHOro Bpeja No AenaM YacTHOro
O6GBMHEHMA, MOXHO NMPUMEHATb YNpOLLEH-
HbIM nopsaaoK. B KHP yeTbipe ypoBHA cy/0B,
HO TOJIbKO B CyZAe NepBOro YpOBHS BO3MO-
KEeH TakoW nopsafoK. Cpeau YeTbipex BMAOB
yroJI0BHO-NpoLeccyanbHOro cyiebHoro pas-
6upaTenbCTBa TOJIbKO B OAHOM MOMKHO MpU-
MEHSATb YNPOLEHHbIM NopAAoK. OH BbIrNaguT
cneyowmmM 06pasom: CyabAa eaMHOIMYHO
NPOBOAMT pasbmpaTenbCTBO, 0GBMHUTENL NPU
3TOM He MpUCYTCTBYET, a/IBOKAT TOXE MOXeT
He NPMUCYTCTBOBATb, HO 3apaHee HEOHX0AMMO
NnpeAcTaBUTb B MUCbMEHHOM (POPME MHEHUE
3aWmMTbl; pesynbTar pasdupaTtesnbcTBa Ao0S1-
¥KeH 6bITb Nony4yeH B TeyeHne 20 AHEN.

Cmamobsa 174 YIK KHP
(cpepa ucnosb3osaHua
YNpouwjeHHo20 nopAdKa)

HapodHsbil cyd 8 omHoweHUU YKa3aHHbIX
HUXXe 0e/1 MOXXem UucCnoJ1b308amb YNpPoUjeH-
HbIlU nopAdoK cydonpou3zsodcmsa, paspe-
was deno eGUHO/IUYHO 0OHUM cyobel:
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(1) 8 omHoweHuu 0en, NO KOMOPbLIM
Moxem 6bimb B8bIHECEH NPU20BOP C HAKA3a-
Huem 8 Bude sluweHUA c80600bl CPOKOM He
bosee 3 nem, apecma, Had3opa, wmpagpa
KaK OCHOBHO20 HAKA3aHUA no desnam ny-
6/1u4HO20 06BUHEHUA, haKmMbl NO KOMOPbIM
ACHbI U OoKaszamesibcmsa OOCMAMOYHbI.
HapodHasa npokypamypa moxxem cosemo-
8amb UJIU CO2/1AWAMbLCA C UCNOJIb308AHUEM
ynpowjeHHo20 NopsAoOKa;

(2) no denam 4acmHo20 06B8UHEHUS;

(3) no denam, 80o36y*OaemMbiM no 3as8-
JIEHUI0 nomepneswe20, N0 KOMOpbIM UMe-
tomca o4esudHble 0oKa3amesibcmaa He3Ha-
4yume/ibHoCmu y20/108Ho20 dena.

4.1 9 A E TR SRR B E TR A
JO1E%) 3t R N TR] 2 FEAR T g B 4 48 /N

4.1. C yeM cBA3aHbl TaKMe GO/blUME CPOKM
3agepxanma B KHP? B Poccum cpok 3aaep-
XaHua cocTtaBnseT 48 yacos.
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OTBeT: B OTHOLWEHWMM 3TOro B YroJIOBHOM NpO-
uecce KHP cywecTtByeT fgoctatoyHo 60/1b-
oM BOMpoc. B TeyeHne npoaoKUTENBHOIO
BpeMeHn KHP mcnoeefoBana aBTOPUTAPHBbIN
npouecc, YCUIMBAKOWMIA TFOCYAapPCTBEHHYIO
B/IAaCTb, HO WMIHOPMPYIOLWMIM MpaBa CTOPOH
B npouecce. YcmneHme 60pbbbl C npectyn-
HOCTbIO He MpeayCMaTpUBaio rapaHTMM Npas
yenoBeKa, M C/leACTBEHHble OpraHbl CTaaM
o6nagatb C/AMWKOM 60JIbLIOM BNACTblo, He
COOTBETCTBYIOLWEN YC/IOBUAM OBLLIECTBEH-
HOM KM3HMU. [NA NpPUMEHEHMA OTpaKeH-
HbIX B 3aKOHOAATE/NIbCTBE MPUHYAUTE/IbHbIX
Mep He TpeboBanocb CyAebHOro mnpeanu-
CaHMA; yCTaHaB/IMBA/IMCb AOCTAaTOYHO AJIU-
TeNbHbIE CPOKW COAEPKaHWA MoJ CTpaxken,
npoAa/sieBaTb MUX MOXHO Obl/I0 TaKXKe 6e3 pas-
peleHna cyaa. ITO He COOTBETCTBOBAJIO 3a-
KOHOZaTe/IbHOM MpaKTMKe MNoAaBAALWEro
60/blIMHCTBA CTpaH. CeroaHa cornacHo no-
noxenmam KoHctutyummn KHP «rocygapctso
yBaXkaeT M rapaHTMpyeT npaBa Ye/loBeKa»,
NOCTOAHHO «MOBbILAET> CTENEeHb NPU3HAHMA
rpaXAaHCKMX npas 4enoBeKka. [loABunaach
nHdopMaLmsa, YTo B GaMKaMllee Bpems 6y-
[eT peLleH BOMPOC, KacalowWmmMca CpoKka Co-
JEPXKaHWA NOJ CTPaXKEMN.

(BRI F RN TERE, XPF 2
R
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5.1. MpeaycmoTpeHa nm dopma Ana rpax-
[JaHCKOro MCKa B YroJIOBHOM mpouecce

Kutaa?
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Oteer: lNpeaycmotpeHa. B ct. 77 YronosHo-
npoueccyanbHoro Kogekca KHP yctaHoBne-
HO, 4YTO, eC/M NnoTepneBLIEMY MPECTYMHbIM
AeAHWEeM NOACYAMMOro HaHeCeH umylle-
CTBEHHbIM yLIep6, B NOpsSAKE YrosIoBHOro Cy-
AOrMpOoU3BOACTBA OH MMEET NpaBoO BO36YAUTb
JIOMOJIHUTE IbHBIM MpaXKAaHCKMM npouecc. Jo-
NOJIHUTE/IbHBIM FPaXKAAHCKMM Npouecc 1 Npo-
LecC pacCMOTPEHMA YroJsI0BHOIO gena uayt
BMECTE B LieNifiX NPOTMBOAEMCTBMSA 3aTAruBa-
HUI0O PAaCCMOTPEHMA YrOJIOBHOrO Aesia; MOX-
HO JIOMOJIHUTE/IbHBIM TPaKAAHCKMM npouecc
NpoOBOAUTL TEM e COCTaBOM Cyaa mnocne
pPacCMOTPEHMA OCHOBHOMO YroOJIOBHOrO Aena.

6.1. fEAT-ATE DL M % B SCRFHE T AE 5
ZIEGSEAIIPIE =S O

6.1. B KaKkoM csiyyae npoKypaTtypa o6ygert
noaaepXuBaTb 06BMHEHME MO AeNlaM YacT-
HOro 06BMHEHUA?
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OTBeT: Ha ocHoBaHuu cT. 98 YK KHP no ae-
JlaM YacTHOro 06GBMHEHMA, KOrga notepnes-
MM NOABEPrCs HACUIMIO, YCTPALLEHMIO M He-
3aKOHHO He CO06LWM O NpecTynieHnu, 6ms-
Kue pOACTBEHHMKU MM NPOKypaTypa MOryT
nojatb MCK, HO HE 4YacTHOro, a ny6/IM4YHOro
06BUHeHMA. B Takmx cnyyasax He UCnonb3yeT-
CA NPUMMUPEHME CTOPOH MJIU BCTPEYHbIM UCK.

Cmamba 98 YK KHP (codepxxaHue den
4acmHo20 06B8UHeHUS)

CoenacHo HacmoswemMy 3aKOHY 4acmHoe
o6suHeHUe — 3mo 06B8UHEHUe, KOmopoe Mo-
JKem npedbAa8UMb MOJIbKO homepneswul ny-
mem nodayu xanobbl. Ecnu 8 cuny npuHyx-
OeHuA uJlu 3any2usaHus nomepneswul He
8 COCMOAHUU nhodameb asioby, Mo HapooHas
npokypamypa u 6s1u3kue pooCmseHHUKU ho-
mepneswe20 Mo2ym 3mo cdesiamb 3a Hezo.

7.1. IR YFIA B E R RE A TR

7.1. Kak pelaTca KONamsmmM B YroioBHOM
cygonpou3ssoacTee?
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OteeT: B KHP cywecTtByeT 3aKOH 0 3aKOHOAA-
TeNbCTBE, MO KOTOPOMY BCE 3aKOHbl AeNATCA
Ha TPY YPOBHS: KOPEHHOM 3aKOH (KOHCTUTY-
unAa KHP), ocHOBHble 3aKOHbI (3aKOHbI, NpwU-
HATble BCEKUTANCKMM COBpaHMEM HApPOAHbIX
npeactaBuTenen) u oblme 3aKoHbl (3aKo-
Hbl, YyTBEpKAEeHHble [OCTOAHHBIM KOMUTETOM
BcekuTanckoro cob6paHma HapoAHbIX npej-
ctaBuTenen). Ecam mexay npeanmMcaHuamm
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3aKOHOB pa3HOro YPOBHA CYLIECTBYET KOH-
AMKT, Ucnonb3yeTcsa cneayowmi NpUHLMN:
HUKECTOALWMM 3aKOH MNOAYMHATCA Bblle-
cToswemy. Ecnm npotuBopevat apyr apyry
3aKOHbl OAHOrO YpPOBHA, TO 60/1I€e MO3AHWM
3aKOH MMeeT MpeuMmyllecTBo nepea 6onee
paHHMM. [py HecoBMmajeHWM HOPM 3aKoHa
M PasbACHEHUM OPraHoB MCMOJIHUTE/IbHOM
BN1ACTH 60/ie€ TOYHbIM CYMTAETCA 3aKOH.
Ans paspelueHns NpoTMBOPEYMi B O4HOM
3aKOHe MCMO/Ib3YeTCs pa3bACHEHME 3aKOHa,
AaHHoe [oCTOsHHbIM KOMMTETOM BcekuTam-
CKOro cobpaHmsa HapoAHbIX NpeAcTaBUTENEN.
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7.2. B KHP npeo6nasaet coctasartesibHbIM
MM 06BMHUTEIbHBIM Npouecc?
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OTtBeT: Mbl cuMTaem, YTO UCTOPUYECKU CO-
CyLiecTBOBa/IM OOBMHUTE/IbHAA M COCTA3a-
TenbHaa gopmbl npouecca. O6BMHMTENBHAA
dopma npouecca — 3To nepsas KoHUENUMA,
XapakTepHasa AnA paboBiafesibyeckoro M
paHHero geoganbHoro ctpoes. CocTAzaTtesnb-
Haa cdopma npouecca nosasmnacb Ha CTagum
pacuBeta deoganmsma. CerogHa epmaHuA
n OpaHuMa — nNpeacTaBUTENIM KOHTMHEHTA/Ib-
HOW CUCTEMbl MpaBa, a B BennkobpuTaHMM
n CLLA 3akpensneHa cocTtasaTesibHas npouec-
cyanbHasa ¢opma. Jo 1997 r. cyuwectsoBana
TpaavumoHHasa ana KHP (o6BuMHUTENbHaA)
¢dopma, a nocne wmcnpasneHus B 1997 r.
YMK o4eHb MHOro 6bl10 3aMMCTBOBAHO M3
cocTA3aTesIbHOM cUCTEMbI. HblHewwHio dop-
MY MOXHO Ha3BaTb CMELLaHHOM, MOTOMY YTO
OHa BKJ/IlOMAET 3/IeMEHTbl 06BUHUTENbHOM
M cocTsA3aTesIbHOM (hOPM.

7.3. 1B i) P AE v [ A A 4 AL?

7.3. KakoB cTaTyc cyze6HbiX akToB B Mepap-
XMW UCTOYHMKOB NpaBa?
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o B ANRIERE — M E (AR
EBEATRY) 5 S AR AT — S5 ] ke
i, BEIREHEEERSTT, X gakRE AR
TEEHAN ), BIRSELRAN, FH

OtBeT: MpaBU/IbHO /M A NOHANA, YTO Bbl UH-
TepecyeTtecb, ecTb v B KHP npeueaeHTHoe
npaBo? KutanM o0613a4aeT TONbKO MPABOM,
MPUHATLIM B YCTAHOB/NIEHHOM ropsAAKe, Yy
HaC HEeT CMCTEMbI MpeLeaeHTHoro npasa. Ha
NpaKTUKe MPOMCXOAMUT creaytoliee: Bepxos-
HbIM HapoAHbIM CyZ M3AaeT KypHan «OTtyeT
BepxoBHOro HapoZHoro cyza», ny6/MKys ma-
Tepuasbl Aen 1 NpUroBopbl, KOTopble XOTA 1
HEe WMMEeIT 3aKOoHOoAaTe/IbHOM CWJIbl B OTHO-

weHnn nen, paspellaeMblX HUAKEeCTOAWMMHU
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CPABHUTEJIbHOE NMPABOBEOEHUE

ILBET AZ 2 . (H [AZELEE A ok, ([
P AL I A S H

CYZlaMM1, HO SIBJIAIOTCA PEKOMEHALUMAMM ANS
HM¥KecToAWmMX cyaoB. OAHAKO CyAbl OAHOro
YPOBHS HE MOryT MMM PYKOBOACTBOBATbCS.

8.1. HRZ T (R Jh) S v ik b v B AR K0
B D ABUR]. G 3 v e o 5
&N GUEHES PR 1SN R A tER] i
SEIEF ARSI Wi S R

8.1. Tlo cpaBHEHMIO C YronoBHO-NpoLec-
Cya/nbHbIM 3aKoHoaatenbcTBoM KHP, 3aKkoHo-
fatenbctBo PO yaenaeTt 6onblue BHUMaHUA
oxpaHe npas notepneswero. CoBepLieH-
CTBYeTCA /M YroNOBHO-MpoLeccyasbHoe 3a-
KoHogaTenbctBo KHP, peryaupytouiee npo-
LleccyanbHoe MOJIOKEeHWe MnoTepnesLlero, He
JKenatT /M KUTaMCKME NpaBoBeAbl NepeHaTb
NMPOrpeccUBHbIE MOJIOXKEHMA POCCUMCKOro
3aKoHoZaTesibcTBa?

B 1997 A E (I FETRRE) BT,
(WkZa oy | 52 S i (=1 - S e o 2= ) N O ¢
AR T — e sg # g . Bl anks
Y N A FA, Pl T AR
MRHEEN, ATRLE R N A ZE B X T
AR PR, B, A EE, i
ORI ENLSE R, AE SRR T EE AL
Rl ORRE, PRE S NN, AT
2R H BT ARSI AT . IXFh 22 2
FOMM B ST, TR R B EOR SR VA VAT,
RAAA TR ANEEAR RN 2 —, BkAh, FH
s W AR AR T N R VR, B
s At NS AE RO F R R 247

rp [ e [ B ST, RS AT

SRk FECCRITIUA 1 30 R B, AT
TAEEWTEFKNZ T %, daqR®

SEFHREH, R W STV AN R SR AR
ARG S, RATFERR T
B, RIZVCRZB IR RS, fiak
ITRZERE—I, RIBFEY. ﬁiﬂiﬁ%%
ety 2 — e SR W R fI2E 3. 2R
i, BURLR. whseR!

OtBeT: B 1997 r. Bo Bpems ncnpasneHua YINK
KHP 3TOT BONpOC He 0CTasICA HE3aMEeUYEHHbIM.
B KoAeKC BHECM M3MEHEHMA, Kacatlowmecs
NONOXKEHMA MoTeprnesBLlero u ero npas. Ha-
npumep, noTepneBLWEero Np1sHaaM CTOPOHOM
B npouecce, 6blJ10 YCTaHOBNEHO, YTO OH MO-
XeT npuBneKatb npeacTaBUTeNA, nNpeao-
CTaBJ/IEHO MPaBO MoJaBaTb *Kasoby B MPOKY-
paTypy ANA NpUHeCceHWA npoTtecta U Ap., HO
3TOr0 OKasaJioCb HeAOCTaTovHO. B TeKywem
rogy MCNoJIHMTENIbHbIE OpraHbl Ha MpPaKTU-
Ke 0co60e BHMMaHMWE yaenanm cobaLeHUI0
npaB noTepneBLIero, MO3TOMY BO MHOMMX
Yro/I0BHbIX Aenax NpUMMEHANUCH npouesypbl
NPUMHUPEHMA. DTO MOXKET OKasaTb BJIMAHMUE
Ha 3aKoHoZaTenA: BO BpPeEMA OYepesHoro
MCMpaBAEHMA YrOJIOBHO-NpOLEeCcCyasbHOro
npaBa MpUMMPUTENIbHbIE Mpoueaypbl MOryT
CTaTb OCHOBHbIM MPMHUMMNOM YperyampoBa-
HMA pen. bonee Toro, HEKOTOpPble y4YeHble
NoAYEPKMBAIOT HEOOXOAMMOCTb YJyyLlEeHMA
MOJIOXKEHMA NOTEepneBLLEro ANA MNOBbIWEHUA
3ddEKTUBHOCTM cyaebHOro Hagsopa. PaHee
cMcTeMa 3aKoHogaTtenbctsa B Kntae B 60/b-
WKMHCTBE CJly4aeB HamnpAMYyl 3auMMCTBOBasa
NONOXKEHMA COBETCKOro npaea. B npouecce
pedopmmpoBaHuA B nocnegHme 30 net Mol
YeCTHO MepeHMMaeM OnbIT 3anagHblX CTpaH.
MHorue mnccnegoBatenu roBopaT 0 TOM, 4TO
HaZ0 HanpsMYyl 3aMMCTBOBATb POCCUMCKOE
3aKOHOZATENIbCTBO M NPAKTMYECKUIA ONbIT UC-
MOJIHUTENbHBIX opraHoB P®. Mbl obpaliaem
60/1bLIOE BHMMaHWME Ha JaHHYK npobnemy,
B 3TOT pa3 A BMepBble OT Hallero yHMBepCu-
TeTa npuvexana y4yacTBoBaTb B EBponeincko-
A3nMaTCKOM NpaBOBOM KOHrpecce, 4emy
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oyeHb paga. O4yeHb HagelwCb Ha BO3MOXK-
HOCTb OGMeEHa CTyaeHTamu, npenojasaTe-
JNIAIMMU U YYEHbIMU C POCCMMCKMMM YHMBEP-
cutetaMu. Cnacnbo Bam!

9.1 iF 7, Fotafe B AR AT SETR 2
iff.

9.1. CKkaxuTe noxanymcra, noyemy B Kutae
B KayecTBe opraHa, MCMOJIHAIOLWEro CMepT-
HbIM Npuroesop, M3bpaH cya? Cnacm6o.

B EEAT T ERATILS, R
P53 53] iR RA AR L T IR R
PAT. BTLNEHRLE, SETSLRIAAT . &
By Fie . AR SRR U
HEEBEAT o A HIBET . TEIABET . SETH
IS —EPAT, i BRIAT . L 4f
B Gl FFBEGARN]. BAMT. &
BESF, A ZHLRIAT

OtBet: B KHP HeT cneunanmsmpoBaHHbIX
OpraHoB MCMOJIHEHUS HaKasaHWM. B 3aKoHe
yKa3aHo, YTO MCMOJIHEHME CMEPTHOM KasHu,
KOHMMCKauun mmyllectsa, LWTpados, nNpu-
rOBOPOB O HEBMHOBHOCTM, NPUroBOpPOB 6€3
BblHECEHMA HaKa3aHWMA OCYLEeCTBAAETCA Cy-
JOM. JvweHne cBo6OAbl Ha onpeaeneHHbIN
CpPOK, 6eccpoyHoe snuweHue cBoboabl, OT-
CpOYKa Ha 2 roga OT NpvBeAEeHMA B WUCMON-
HEHWe CMepTHOro NPMroBopa MCMOJIHAOTCA
TioppMamu. Haasop, apect, yCNOBHOE OCYX-
JeHue, JuWeHMe NOJIMTUYECKMX NpaB, Ha-
KasaHuMA BHE TIOPbMbI, YC/IOBHO-40CPOYHOE
0CBOOOXJEHME U AP. MUCMOJHAKT OpPraHbl
06LLEeCTBEHHOM 6€30MacHOCTH.

9.2. It ALE P EGE 5 e 44 B 2 N A 5%
B ? Ui,

9.2. Kak nofABMNOCb Ha3BaHWE «HapoAHas
npoKkypatypa»? Cnacmobo.

e BORRAOEBIE. PEOES
o ARG ", JEUBE T Vb
RONRIEBET L HEBR < ARKE
507, ARALICHE, R

OtBeT: OHO YCTaHOB/NIEHO rOCYZAApCTBEHHOM
cuctemor. KHP — Kurakickas HapogHas Pe-
cny6iuMKa, B KOHCTUTYUMM 3aKpensieHo, YTo
CyZ, — 3TO HapOAHbIM CyZ, MPOKypaTypa — 3TO
HapoAHas MpoKypaTypa. Bce ouyeHb npocro.

101 WHFEFRIT 1 — A AR VS5
SO TPHRHE. ST HILE 4 7p? B R
R ATFHRE?

10.1. Kak 6bl10 CKa3aHO, OAMH M3 MPUHUM-
MOB — MPMUHLMM OTKPbITOCTM PACCMOTPEHUSA
Aena. OH AencTBYeT M B OTHOLLIEHUMU Aen 06
M3HACWUJIOBAHMM WMJIM KE €CTb MCKOYEHMA?
Kak 6bITb C Aenamu, KacawowmMmuca rocy-
[lapCTBEHHOM TaMHbl? OHM TOXKe paccMmaTpu-
BalOTCS OTKPbITO?

2 ANTFHHREAVRA R, (52t )
Iho MR¥E CTRIEFIAIL) 55152 4,

W R E KRR WA AR R
SRR, DARUE B iR ), AN ST

B, (HEH—HEATF. Frel, SRR,
WK E F R R, — A AT,

OtBeT: OTKpbITOCTb Mpouecca — 3TO MpUH-
UMM YroJI0BHOro rpouecca, HO eCTb MCK0-
yeHua. Ha ocHoBaHuu cT. 152 YK KHP npu
pPacCMOTPEHUN AeN O BMeLlaTe/IbCTBE B rO-
CyZlapCTBEHHbIE CEKPETbl, JIMYHbIE CEKpPETHI,
KOMMepYeCcKme CeKpeTbl, MpecTynyieHnax
HecoBepLUEHHOIETHUX pa3bupaTenbCTBO He
NPOBOAMTCA OTKPbITO. HO MO 3aKoHy npo-

BO3rjlalleHme npuroBopa npoun3BoaMUTCA
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CPABHUTEJIbHOE NMPABOBEOEHUE

OTKpbITO. o3TOMy Aena 06 M3HACMI0BaHM-
AX, Aena, 3aTparuBarlpe rocyAapCTBeHHble
CEKpeTbl, OTHECEHbI K 3aKPbITbIM MPOLECCAM.

Cmamoba 152 YK KHP (omkpbimoe,
3aKpbimoe pa3zbupamesibcmaso)

Paz6bupamesnbcmso 8 cyde nepsoli UH-
cmaHyuu omkpbimoe. Ho 8 ciyyaax, ume-
loWuUXx omHoweHue K 2ocydapcmseHHoU
ma’tiHe uau K IUYHbIM cekpemam, pasbupa-
me/ibCMB0 3aKpbIimoe.

Mpu pa3zbupamesnbcmse npecmynaeHul,
COBEpPWEeHHbIX HEeCOBepUIeHHOJIEMHUMU
8 so3pacme om 14 do 16 nem, pasbupa-
mesibcmso 3akpbimoe. [pu pasbupame/b-
cmse npecmynJjieHuli, CO8epuWeHHbIX Heco-
sepweHHo/iemHUMU 8 so3pacme om 16 do
18 nem, 8 obwem cay4yae pazbupameib-
CMBO MoKe 3aKpbimoe.

B cayyae 3akpbimozo pasbupamesibcmsa
cnedyem 8 cydebHoM 3acedaHuu ob6bABUMb
NPUYUHY 3aKpbiMo2o pa3bupamesibcmaa.

L1 S8 A I8 U W %2 e He B
Wi, 7EHR 2 Wk 22 [5e B B B AR, 18R
e E=Rse R k<4 Tl PN TP Ak = 9 =] SRER L
ALY ZUUIREY RN

11.1. 3apaBcTBYyMTE! B CBOEM BbICTYMN/IEHUM
Bbl ckasann, yto B KHP npokypaTtypa ocy-
wecTsaseT Haa3op 3a cygamu. B Poccum
y NpOKypaTypbl HeT TakoW yHKuuu. He
cuuTaete nm Bbl, 4TO Hag30p NpPOKypaTypbl
3a CyamMM HapyLlaeT MpUMHUMN HE3aBMCUMO-
ct1 cyaen? Cnacmbo!

Ze LI NRIGER S E R KL
HREEPLOC,  ONHURRE) 05 8 FM

T, NERREEEBEA DO R SRR AT
W, FTU B A AU BB . (H2IX
Aol B AR ik e A B R RO RE A
FIHLZ . X T U HEANIFILS 5 AR
ORBE . A TF AR SATIH O IS, B

L, IRHERUE, RS B IR R ik
(1, A BUERE S a1 T 2 RS
EAETIILB E AR Wdis ORSEJF
VNED) 5535, WOARUR TR, X
FEAPE AR, XMSARTER A2
J&FILEC, KBTI, AP
AP AR ST -

OteeT: KoHctutyumen KHP yctaHoBneHo,
4YTO MNPOKypaTypa ABASETCA roCyAapCTBEH-
HbIM HaA30pHbIM opraHom. CornacHo cT. 8
YMNK KHP HapogHasa npokypatypa KuTtas
MMeeT MpaBO OCYLEeCTBIATL HaA30p 3a Npo-
BEAEHUEM YrOJIOBHOFO npouecca, Mo3TOMy
NnpoKypaTypa MMeeT npaBo BeCTM HaZ30p 3a
cyaamu. Ho 3T1o Hag3op 3a Mpoueccom pac-
CMOTpeHMA aen, HOopMMPOBaHMEM COCTaBa
CyAa, rapaHTMaMM NpaB CTOPOH U YYaCTHM-
KOB YrOJI0BHOIO CyAONPOM3BOACTBA, OTKPbI-
TOCTbIO CyaebHoro npouecca. Moatomy B co-
OTBETCTBMM C 3aKOHOM, €C/IM NpOKypaTypa
B XOJ€e pacCMOTPEHUA Aena oOHapyXuia Ha-
pyLleHWA 3aKOHa, OHa MMeeT MpaBo nocJje
OKOHYaHMSA mnpouecca nogaTb MUCbMEHHOE
MHEHWe 06 ucnpaBieHMU. ITO He ABNAETCA
BMeLLaTe/IbCTBOM B MpPaBO CyZa paccMaTpu-
BaTb Aena, Ha ocHoBaHuu cT. 3 YINK KHP cyay
NPUHAANEXMT NpaBo CyAMTb, NMPM3HaBaTb
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NpecTynieHne M HasHayaTb HaKasaHue, 3TO
CyLIeCTBEHHOE MNpaBO MNPUHALNEKMUT CYAy,
MPOKypaTypa B 3TO HE BMELUMBAETCA, B/laCTb
CyZa Ha OCHOBaHMM 3aKOHa eMHONMYHA.

Cmamoesa 3 YK KHP
(pa3deneHue snacmeli)

B omHoweHuu y20/108HbIX Oen s8onpo-
Cbl paccnedosaHus, 3adep)xaHus, coodep-
)KaHus nod cmpaxel, 3a7102a OMHOCAMCA
K 06A3aHHOCMU Op2aHoB8 obuecmseHHoU
6e3onacHocmu. B o6Aa3aHHocmu npoKypa-
mypbl 8X00AM C02/1aC08aHUE COOepKaHUs
nod cmpaxel, ocyuwecmsaeHue paccsie-
dosaHuA, npedbAsaeHue obsuHeHuA. Pac-
cCMompeHue omHocumca K 0643aHHoCcmu
HapoOHo20 cyda. 3a UCKIYeHUeM cneyu-
a/IbHO YCMAHOB/IeHHbIX 8 3aKOHe CJ/ly4yaes,
UHble opeaHbl, 2pynnbl He UMerm npasa
ocywecmssiams maxkue NoJIHOMOYUA.

Cmambsa 8 YINK KHP (3akoHHbIU Had3op)

HapodHas npokypamypa Ha ocHosaHUU
3aKOHA 8 OMHOWeHUU Y20/108HO20 hpoyecca
ocywiecmsisem 3aKOHHbIU Had3op.

12.1. tH 5 o ] o7 BETR) 5 AR 2 TR 2 10 0
MATENAS A 5. A NS S RE
PR — bR R EEEK. AN
FTRAS SRV DA 5 1 Il 385 00 3% A V1
PIBE CEALAT AR 2 B A LU B AR )
o B A R A B L AR AR
B 00 2 e ML AE R 7 03 Rk k. T s A
EAFEY w R S S A (5 R R R R
WA A 2 ARAEH B FEIZA o] AT £+ 4
L2

12.1. BeegeHne cyaa npucaxHbix B PO pas-
AE€NUN0 HacesieHWe CTpaHbl Ha ABe rpynnbl
JOAEN C COBEPLUEHHO MPOTUBOMOIONKHBIMM
TOYKaMM 3peHua. OgHM yTBepXAalT, 4To
3TO ABNEHME — elle OAMH War K CTaHoBje-
HWIO MpaBOBOro, JAEMOKpPaTMYECKOro rocy-
fapctea. /Jlpyrue cuMtalT HeaonyCTUMbIM
TOT (paKT, YTO BOMPOC O BMHOBHOCTU /MO0
HEBMHOBHOCTM /1ML, COBEPLUMBLLENO TAXKKOE
WX 0COBO TAXKKOE NpecTynieHue, pelarT
IOPUAMYHECKU HEKBANUPULUMPOBAHHBIE TPaX-
faHe. KTo-To Ha3biBaeT uaeabHbIM BapuaH-
TOM CyZia MPUCAXKHbIX TaKOM CyZA, NPUCHXK-
HbIMW 3acefaTensiMM B KOTOPOM 6yayT /itoau
C lopUaMYECKMM obpasoBaHMeM. JlWwb 3TO
MOXXeT ob6ecneynTb 06BEKTUBHOCTL B OTBETE
MPUCAXKHbIX Ha BOMPOC O BUHOBHOCTM AMUA.
Kak Bbl oTHOCMTECh K 3TOMY NpejJioXeHUo?
KakoBo Balwe MHeHue no nosoagy cyaa npw-
CAXHbIX? KakoBO 06l EeCTBEHHOE MHeHue
B Knutae no gaHHomy Bonpocy?

B P EHPORSAT 2 53— FE
(IR e IR, BRI UL N RBE & R 2 (1

OteeT: KHP 3aMMcTBOBana COBETCKYI0O MoAe/lb
CUCTEMbI CyAebHbIX 3aceaaTtesier, TOYHee ro-

BOpA, HapoAHbIX 3aceaaTtenen. Tpaauumu,
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AN, FERH R G EEAE &
T, PO RIS ORI SO e A
I o

Mo KOTOpPOM B CyAe 06LIeN IpUCANKLMM 06bIY-
Hble rparkgaHe MMenn 0653aHHOCTb MPUCYT-
CTBOBaTb NPY PaCCMOTPEHUM YrOJIOBHOIO Aena,
aHaNOrM4YHO CUCTEME ApYrux rocyaapcTtB
KOHTMHEeHTanbHOro npasa, B KHP He 6bino.
UcTopnyeckM amepurKaHLbl 10A/1bHEE OTHOCK-
JIUCb K BO3MOXXHOCTU NepeaaTtb peLueHme cob-
CTBEHHOM CyZb6bl B PYKM PAAOBbIX MpaykAaH,
Bblpaxkas HeJoBepue K My6JIMYHOM BNacTH M
rocyjapCTBEHHOM CMCTEME, YTO CTaslo OAHOM
M3 NPUYMH MOABNEHUA CUCTEMbI MPUCANKHDIX
3acepatenen B CLUA, aMepuKaHUpl Aaxke MMe-
tOT MPaBO 06paLLATLCA K KON MU NPUCAXKHbIX
B MNOpAAKE MNPOBEPKM CyAEOHOro peLleHms.

B KHP TpaguumoHHasa cuctema 3acepate-
JIeN CXOAHa C CUMCTEMOM 3acesaTenen CTpaH
KOHTUMHEHTA/IbHOM CUCTEeMbl NpaBa: 3aceja-
TEM YYacCTBYKOT B CUMCTEME PaCCMOTPEHMA
aen u agaatTca cygbamui. B 2005 r. 3aKo-
Hopgatens KHP — lMocTosiHHbIM coBeT Bceku-
TaMCKOro co6paHMa HapoHbIX NpeacTaBuTe-
nen — mspan MpaBuna No CoOBEpPLUIEHCTBOBA-
HMIO CMCTEMbl HapoAHbIX 3aceaatenei. OHu
B HEKOTOPOWM YacTM 3aMMCTBYHOT MPUHLMIbI
CMCTEMbl TpakaaH-3aceaaTeniem, XapaKktep-
Hble ANnAa CcTpaH obuwero npaea. Hanpumep,
YCTAHOBJIEHO, YTO MNPUCANKHbIE OTOMpAKTCA
CNyyYyarHbIM 06pa3oMm, MOACYAUMbIA MMeEET
npaBo NPOCUTb O Nepejaye ero Aena Ha pac-
CMOTpPEHUE KOoIermm NpUCAXKHbIX 3acejarte-
nen. OAHAKO OCTa/MCb B CMIE HEKoTopble
NpeXHUEe MONOKEHUA: NPUCANKHbIE AOJIKHbI
MMETb 06pa3oBaHME HE HUXKE CpeAHero cne-
LUMA/IbHOrO, OHM 06s13aHbl NPOMTM COOTBET-
CTBylOLlEe OO6Yy4YeHWe, MNpUCAXKHbIE 3acena-
TE/M TaK Ke, Kak M cyaebHble 3acepartenu,
MMEIOT NPaBo, MCMO/Ib3YyA 3aKOH, YCTaHaB/N-
BaTb (paKTbl, B TOM YMucCne (akT npecTynie-
HWA, U Mepy HaKasaHuA. loxoxe, cucTema
NPUCAXKHbIX 3acepaTened Kutaa BobGpana
B CebAa NosoKeHWs 06enx CUCTEM Npasa, Ho,
B CYWHOCTU, NO-NPEXHEMY MPUHAANEKMUT K
KOHTUMHEHTA/IbHOM cucTeMe npaBa. CeroaHs
B Kutae 6onee 70 TbiC. NMPUCAXKHBIX 3aceja-
TeNen y4yacTBYHOT B PAacCMOTPEHWMM AeN Ha
Pa3HbIX YPOBHAX CYA€6HOM CUCTEMbI.

Al cuuTalo, YTO aHr/0-aMepUKaHCKaa Cu-
CTeMa NpUCAXHbIX 3acejatener He noj-
xoamt Kutaw, notoMy 4To npoueccyasbHas
dopMa M 3aKoHOAaTE/IbHbIE TPaaMUMKM abCco-
JIOTHO pasHble.
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13.1. fABnAetca nu B YroJIOBHOM npouecce
Kuntasa uenblo yrosoBHO-npoueccyanbHOro
[JOKa3blBaHMA W MO3HaHMA YCTaHOBJIEHME
06BEKTMBHOM WMCTUHBI MO 06CTOATENbCTBAM
COBEpLUEHHOro AeAHuA?

B MREERE OHSIRAE) 5 129,

141, 162 4%, A E RIS UR v T UE A A5 ifE
o BEFRIEE, IEETSRS, X2
— MRS, JESR B R W, IF
BRI H 2 IR R AL KHL

X, XAMUEWIARER A SAE, 57 H,
s N RGBT RAR T “H0TH S Eis
UESR 7 P E) R, O XA bR

OTBeT: Ha ocHoBaHuu cT. 129, 141, 162 YINK
KHP HopmoM faokasatesnbCTBa B YroJIOBHOM
npouecce Kutaa asnsetca BbiCHeHWe daK-
TOB JeNla, 0ObEKTUBHOCTb AOKasaTesibCTB,
3TO HEeKoTopas 0OGBLEKTMBHAsA HOpMa, HeKas
06bEKTMBHAA peasibHOCTb pacc/ieAoBaHMA
Jena. Uenb paccnefnoBaHMAa — BblABNEHME
06bEKTUBHOM peanbHOCTU Jena. B TeyeHue
JONIrOro BpeMeHM JaHHas HopMa He Me-
HAMacb, B 3TOM rogy BepxoBHbit cyg KHP
ony6/MKoBan pas3bACHEHME [OKasblBaHMA,
NPUMEHAEMOro MpMY Haa3ope Mo AefaM Co
CMEpPTHbIM MPUIrOBOPOM, CHOBa MNOBTOPMB
yKa3aHHY0 HOpMY.

14.1. 75 F B IR L B A RE?

14.1. KakoBa KpMMMHOreHHaa cuTyauua B
KHP?
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OtBeT: HaBepHoe, Bbl 3HaeTe, 4TO 4MC/EH-
HOCTb HaceneHna Kutaa oveHb BesIMKa M No-
CTOAHHO pacTeT. PeBO/IOUMOHHbIE Npeobpa-
30BaHMUSA BbI3Ba/IM M3MEHEHUSI B KMTAMCKOM
obLiectBe. MHOXECTBO KpeCcTbsH npuesxaeT
B ropoja B MoMCKax paboTbl, HEKOTOpble 3a-
pabaTbiBalOT COCTOSHME, HO pasHULLA MeXAY
Joxoaamm 6oratbiXx M 6eAHbIX OYEHb 60JIb-
Wwan, K TOMYy € OHa BCe BpeMmsA yBe/MYMBaA-
eTca. B 3tmux ycnoBuax KoapdpuUMEHT Kpu-
MMHOFE€HHOCTU MO CPaBHEHWUIO C MNPOLU/bIM
BO3POC, NPUYEM B HEKOTOPbIX FOPOAAaX 0O4YEHb
pe3Ko. [oABnATCA HOBble BUABI NpecTynie-
HWM, HanpuMep NpPecTyn/ieHMA, CBA3aHHble
C MCNOJIb30BaHMEM KOMMbIOTEPOB, LEHHbIX
6yMar, KpeamTHbIX KapT, NpecTynieHusa, co-
BepLuaeMble npeanpuatMamu, u ap. Mouck
pelleHus AaHHOM npobnembl — 3ajava, CTo-
AlWan nepes HaMu.

14.2. JBIREM E R EALFE?

14.2. KaKoBa pacKpblBa€MOCTb MpecTymnje-
HUM?

B AR AN R AT
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OtBeT: OpraHbl 06LIECTBEHHOM 6Ge30nacHo-
¢t KHP ny6/MKyloT OT4eTbl, COrJlacHO KO-
TOpbIM KO3 HULMEHT pacKpbIBAEMOCTH Mpe-

CTyI'IJ'IeHMl‘a no yroJzioBHbIM JeJslaM — OKOJIO
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CPABHUTEJIbHOE NMPABOBEOEHUE

DA PPN IE S 1T ES
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50 %. OpraHbl 06LleCTBEHHOM 6e30MacHOCTH
HacTauBalOT Ha TOM, 4YTO BCe Aena 06 y6um-
CTBaX JAOJIKHbI OblTb PACKPbITbl, MOCKOJIbKY
KMTAMCKME FparkAaHe BepAT, YTO XKM3Hb Ye-
JIOBEKa CBAi3aHa C HEO6OM, T. €. He pacKpbITb
AeNo — 3HauyMT, He OTBETUTb Mepej rpax-
AaHamMu. MMeHHO no3ToMy KodppUUMEHT
PACKPbITMA YrosIoBHbIX Jen 06 YBGUMCTBAX
[IOCTaTO4YHO BbICOK. Al He o6nagatd TOYHOM
M TWATE/NIbHO MPOBEPEHHOM WHMbOPMaLMEN
0 BeJIMYMHe KO3PDULMEHTOB pacKpbiBaeMo-
CTM pasHbiX BMAO0B YrO/I0BHbIX A€, eC/1 He-
06X0AMMO, TO A YTOYHIO.

14% H RIS S AR A BHR A DA A 00

2 (LD ?

14.3. HacKonbKO 4acTo BbIABAANTCA Cyaeb-
Hble OWMOKM B npouecce nepecmoTpa Aen
B BbILLIECTOAWMX MHCTAHUMUAX?

% RN ANBNE T A, Wi
 NEEBE AN A B DLRANRE[R]2

R, ARFEB. (HUFRAD NIZK, A4
AR

OTBET: OTM AaHHble He OrnalalTCA, B TOM
yucne ux HeT B Ny6aMKauusax BepxoBHoro
cyaa. M3BMHMTE, A HE CMOry OTBETMTb Ha
3TOT Bonpoc. Ho ucxoas M3 cBoen npakTUKK
MOTy yTBep:KZaTb, 4YTO TaKMe C/lydYan BCTpe-
YarTCA HeyacTo.
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15.1. B pOCCMMCKOM YronoBHOM CyAOMNpo-
M3BOACTBE CYLIECTBYET TaK Ha3blBa€Mbli
0CO6bIM MOPAAOK PACCMOTPEHUS YrOSIOBHO-
ro Aena: npu coriacMm nvua C OBBMHEHM-
€M B MpecTyniaeHnn, HakasaHuMe 3a KoTopoe
He npesbiwaeT 10 neT AuweHUA CBO6OAbI,
cyaebHoe pasbupaTtenbCTBO NO Aenly B OT-
HOLIEHMM TaKOro JiMua He NpoBOAMTCA, Bbl-
HOCUTCA OGBMHUTE/IbHBIM MPUroBOp (OH He
MOMeT OblTb 06KanoBaH B anennsaumMm 1 Kac-
caumun). Kpome TOro, B COOTBETCTBMM C W3-
MeHeHnAaMKU B YK PO 06BUHAEMbIM MOXKET
3aK/4YMTb JocyfebHoe cornaweHue o co-
TPYAHMYECTBE («CAENKY C MpaBOCyAUEM»).
CyLiecTByOT /1M1 TakKMEe NpPaBOBble UHCTUTYTI
B yrosioBHoMm npouecce KHP? Kak Bbl oTHO-
CUTECb K CAeNKaM C NpaBoCcyanem?

2 fEREES. HEZELCE, HA
AENBEE . FRATT NI S E (W REFAE 5
WA H AR EER], ERER L E 5 A 5
NFHFAE 5, Wl R R R B 7. {2
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OTtBeT: B Kutae MHCTUTYTa CAENOK CO Cnea-
CTBMEM HET, HO MO 3TOMY BOMPOCY MHOIO
NeT BeayTCA Kapkue aAMcKyccuu. A Xxopo-
IO 3HaKOMa C OCOBEHHOCTAMM MCMNOJIb30Ba-
HUA caenok co cneactemem B CLUA, Utanmm
n Poccun. OfHaKo cumTar, 4To M3-3a pas-
JIMYMIA B NPOLIECCYAsIbHbIX KOHLUENUMAX CeM-
Yyac paHO BHeApATb 3TOT NPABOBOM MHCTUTYT
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B Kutae, notomy uto KHP pgonroe Bpems
npuaepKMBasacb npoueccyanbHOM KOHUEn-
UMW «peaslbHOCTU CUTyaumm»: AeN0 [OK-
HO paccniefoBaTbCA Ha OCHOBaHMM (DaKTOB,
npuvyemM o6 beKTMBHbIX. CAeNKU CO CneacTBu-
€M MPUMEHAKTCA B 6OJIbLUMHCTBE C/lyvaeB
ANA TOro, 4YTo6bl NOBLICUTb PACKPbIBAEMOCTb
NPecTynieHn, HO COrsIacHO TPaAMLMOHHOM
KoHuenumn KHP pacKpbiBaeMoCTb MpecTy-
NAEHUN He ABNAETCA CBALWEHHOM LiEHHO-
CTblO, B YroJIOBHOM MpoLiecce CHa4asla HaZo
paccnefnoBaTb akTbl M TO/IbKO MOTOM MOBbI-
WaTb pacKpbiBaEMOCTb.

16.1. 7EART Wrag S A0 TR 10 ) AR #4210 i
VEAE T E %A RIS 1) 8, SR L,
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16.1. B Poccumn o4yeHb OCTpPO CTOMT npobne-
Ma HapKomaHuu. M3BecTHO, 4To B KuTae ee
daKTMyecKkM He cywecTByeT. Ha Baw B3rnag,
MOHO /I peWwMnTb 3Ty NpobseMy B HalleMn
CTpaHe NyTeM BBeJEHMA CMEPTHOM KasHM 3a
JaHHbIM BUA npecTynienuns? Jinbo 3ToT BO-
npoc TpebyeT KomnaeKcHoro pewenua? Ka-
Koro, Ha Baw B3rnsa? Cnacmbo.

e AERE, FmRMAE-REERR
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OtBeT: B Kutae npobnema pacnpocTtpaHe-
HUA U ynoTpebaeHMa HapKOTUMKOB OCOBEHHO
0CTpa B NPMMbIKAKLWMX K FPaHULLe NPOBMH-
UMAX, B YACTHOCTM B «30/10TOM TPEYro/IbHU-
Ke» pacnpegeneHus Hapkotpaduka u3 bup-
MaHCKOro coto3a (rpaHuu4MT C NPOBMHLUMA-
MK tOHHaHb, lNyaHbcH, 'yaHbayH U ap.), 13
LleHTpanbHoM A3um (¢ CMHbU3SHBCKMM aBTO-
HOMHbIM OKPYroM), a Takxe B 6eHbIX npo-
BMHUMAX BHYTPUMaTepuKoBoro Kutasa, Takmx
KaK aBTOHOMHbIM OKpYr B NpoBMHLMM HUHb-
cA. Mo KUTaMCKOMY YroJIOBHOMY 3aKOHOZa-
TEeNbCTBY HaKa3aHWe 3a NpecTynjeHua, CBA-
3aHHble C HapKOTMKaMM, OYeHb CypoBOe: 3a
KOHTpabaHAay, npojaxy, TPaHCNOPTMPOBKY
n usrotosneHue 50 1 60s1ee rpammoB HapKo-
TMYECKOro BELLECTBA BbIHOCUTCA CMEPTHbIM
npuroeop. A cuMTal, YTO CMEPTHbLIM MpwU-
FrOBOP MOXET OrpaHMyuTb KOJIMYECTBO Mpe-
CTYNNEHWUM, CBA3AHHbIX C HAPKOTMKaMM, TaK
Kak ero ycrpawawoLlias cuaa AoCTaToO4yHO Be-
JIMKa. HO OH He peluT KOpeHHbIM 06pa3om
npo6nemy. bopb6a C HapKONpPeCTYynHOCTbIO
TpebyeT MeXrocyapCTBEHHOr0 COTPYAHU-
YyecTBa, MOCKO/IbKY OYeHb YacTO OHA HOCMUT
TPaHCHALMOHa/IbHbIM U OPraHWM30BaHHbIN Xa-
paktep. KHP — yyactHuua KoHBeHumn OOH

no 60pb6e C OpraHM30BaHHOM M TPAHCHALMO-

CPABHUTEJIbHOE NMPABOBEOEHUE
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CPABHUTEJIbHOE NMPABOBEOEHUE

Ha/NbHOM MPECTYMHOCTbIO, M A CYMTal, 4TO
TO/IbKO MEXKroCyAapCTBEHHOE 06beanHeHue
CU1 MOXKET CTaTb JlyYllMM METOAOM pelle-
HWS JaHHOM NMPo6aeMbI.

17,1 AN ] AT AE H B 1A 11 22451
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17.1. He tak gasHo B KHP 1men mecto npe-
LEAEHT: MHOCTPAHHbIM rpaXkAaHWH 6bl1 Npwu-
FOBOPEH K CMEPTHOM Ka3HW. Kaknm obpasom
MHOCTPAHHbIM TPaXKAaHUH MOXKET 3aWMTUTb
CBOM NpaBa, MOXeT /M OH obpaTuTbCA B
Esponelickuit Cya no npaBaM 4esnoBeka?
Bo3mMoxkHa M 3KCTpagMuMa MHOCTPAHHOIMO
rpaxZaHuMHa, COBepLlUMBLLUEro npecTynne-
HMe, 3a KOoTopoe npeaycMOTpeHa BbiCLias
Mepa HakaszaHuA?
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OTtBeT: EcTecTBeHHO, KuTanM npumeHset
CMEPTHYI0 Ka3Hb M K MHOCTPaHUam. 3T0 O4HO
M3 NpaB MCMOJIHUTENBHOM BAacTM rocyaap-
ctBa. B nocnegHue roabl B KHP 6b110 BbI-
HeCeHo 0CTaTO4YHO MHOMO CMEPTHbIX MPUro-
BOPOB MHOCTPaHLaM, B GO/IbLUIMHCTBE CBOEM
OHM 6blNIN CBA3AHbI C YrOJIOBHbIMK Ae/laMK O
HapKoTHKax. B cooTBeTCTBMM C YronoBHbIM
npasoM KHP 50 rpammoB HapKOTMKOB JoCTa-
TOYHO A/19 BbIHECEHMA CMEPTHOIO NpUroeopa.

OfHaKo nNpy pacCMOTPEHMM YrOJIOBHbIX AeN
B OTHOLIEHMM MHOCTPAHLEB Mbl MPUMEHAEM
yCTaHOBJ/IEHHbIE 3aKOHOM OCO6ble MnpaBua:

B OTHOLIEHMM MPECTYNIEHWUM, COoBepLuae-
MbIX MHOCTPaHLUamMM, MepBOM MHCTaHUMEN
ABNAETCA CYJ CpeAHEN MHCTaHLUMM;

MHOCTPaHLy, He NpuraacMeLUIEMY aJiBOKa-
Ta, OH MOXET OblTb Ha3HaYeH;

06a3aTesIbHO J0JIKEH BEeCTUCb MNepeBoj
Ha A3bIK 0BGBMHAEMOrO;

3K3eMniap MaTepuanoB Aena JOJ/IKEH Cy-
LecTeoBaTb M HA MHOCTPAHHOM A3bIKE;

ANA NpoBefieHnA apecta MHOCTpaHua He-
06X0AMMO MONYYMTb CaHKUMIO BepxoBHOM
MPOKypaTypbl MM MPOKYpaTypbl BbILECTOA-
Lero ypoBHA, a A0 MOJIyYEHUA CAHKUMKU He-
06X0AMMO 3anpocuTb MHeHne MWJa wan
O/JJHOYPOBHEBOr0 NPaBUTE/IbCTBEHHOIO KO-
MMUTETA MO BHELUHUM CHOLLEHUAM;

B npouecc JAonycKaeTca TOJIbKO ajBoKat
KHP;

nepea npusejeHUEM B WUCNOJHEHUE
CMepTHOro npurosopa Heo6XxoAuMO npea-
CTaBUTb HOTY B MOCONIbCTBO MM KOHCY/lb-
CTBO COOTBETCTBYIOLEr0 rocyjgapcrea M Ap.
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B A3um HeT cyaa, noxoxero Ha EBponei-
CKMM MM AMEpPMKaHCKMM Ccyza Nno npaBam
YyeNioBEKa, TakK KaK B A3MM HeT permoHasb-
HOro cornaweHua Mau JOorosopa fno npaBam
yesioBeKa, MO3TOMY MHOCTpaHLbl HE MOryT
o6patnTbca B EBponerickmi Cyn no npaBam
yesioBeka.

B cootBeTtctBMM C 3akoHOM KHP «06 3Kc-
TpagmumMu» MNPEecTYNHUKU C BbIHECEHHbIM
B OTHOLUEHMM HUX CMEPTHbIM NMPUrOBOPOM He
nognear Bblgave.

18.1. WP N R E R NE %]
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18.1. B cnyyae, Korga 06BMHAEMbIA HE MO-
¥eT no3Bo/MTb cebe onnaTMTb YCayrM 3a-
WMTHUKA U HE B COCTOAHMM CAMOCTOATE/IbHO
3alMTUTL CBOM MHTEPECHI, Ha3Ha4aeTca /n
€My 3alUMTHMK roCYapCTBOM?
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OtBeT: KOHEYHO, 3alMTHUK MOXKET 6biTb Ha-
3HaveH. Ctatba 34 YNK KHP npeaycmatpu-
Bae€T Ha3HAYeHME aJBOKaTa; KPOME TOro,
BepxoBHbIM Cys B CBOMX Pa3bsACHEHWUAX Mo-
CTOSIHHO AOMNOJIHAET 3TO MoJsioXKeHue. Moanu-
caHHble MMpeacepatenem ocyaapcTBEHHOMO
coseTta KHP B3H /134 bao lMpaBnna o npaso-
BOM MOMOLLM CoZeprKaT MOJIOKEHMSA O Ha3Ha-
yeHuu agBokata. CornacHo MM, ecam noacy-
JMMbIM He MpUriacMn ajBoKaTta, HapoAHbIM
CyA AO/IKEH HA3HAYMTb €ro AnA OKasaHus
NpaBOBOM MOMOLLM, €C/IU:

NOACYAMMbBIA CNENOM, TNYXOM MU He-
MOM;

NoACYAMMOMY Ha MOMEHT Havasa cyaeb-
HOro 3acefaHuns He McnosiHuaochb 18 ner;

NOACYAUMbIM OFPaHMYEH B ABMraTesibHbIX
CMOCOBHOCTAX (MHBaNUA);

NoACYAUMbBIM MOXKET 6biTb NPUroBOPEH
K CMEPTHOM KasHM.

B cnyyae, Korga noacyamMbli He npuria-
CUN afBOKaTa, HAPOAHbIM CyJ MOXET HasHa-
YMTb afBOKaTa, eCciu:

NOACYAMMbIA  UCMbITbIBAET  3KOHOMMYE-
CKME 3aTPYyAHEHUS WNIM MO MHbIM MPUYMHAM
He NpuraacuMn afBoKara;

PacCMaTpMBaOTCA MPECTYNEHUs, CoBep-
LUEHHblE B COYYacTMM, M Apyrve noacyam-
Mbl€ NpUraacuIM aZBoKaToB;

NOACYAUMbIM SBNSETCA MHOCTPAHLEM;

3TOT YeJIOBEK HE MMEET 3KOHOMMYECKOro
MCTOYHMKA, SKOHOMMYECKOE COCTOAHME €ro

CeMbM HE MOXKET ObITb MCCe[0BaHO U ap.
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CPABHUTEJIbHOE NMPABOBEOEHUE

B kaxaom permoHe Kurtasa ectb cneuuma-
JIM3MPOBAHHbIE OpraHbl MPABOBOM MOMOLLM,
a aJBoKaTbl 06A3aHbl ee OKasbiBaTb. 3aLUT-
HUK Ha3HayaeTcA CyJOM He MeHee 4eMm 3a
10 AHEM A0 Havana cyAebHoro 3acezaHus.

Cmamba 34 YIIK KHP
(HasHa4yeHue 3aWUMHUKQ)

Mpu nepedaye obsuHumesem 8 cyo ma-
mepuasios 068UHEHUA, eciu NodcyouMbili
Nno npu4yuHe 3KOHOMU4YeCcKux mpyodHocmel
U/Iu NO UHbIM NPUYUHAM He UMeem HAa3Ha-
YeHH020 3aWUMHUKA, HAapoOHbIU cyd Mo-
)Kem HasHa4Yume adsokama, 0683aHHO20
npedocmasiamb npasosyw nomouwib, O
npedocmassieHus 3auumsol.

Ecnu nodcydumsili cnenoll, enyxol, He-
Mol u/lu HecosepweHHolemHuUl U He ume-
em npu2/1aweHHo020 3aWUMHUKQA, HapOoOHbIl
cy0 Jo/KeH Ha3zHa4Yumb adsokama, 0643aH-
HO20 npedocmassismb NpPasosyr NOMoUb,
0718 npedocmassieHuA 3auumsil.

Ecnu nodcydumsbili Moxkem 6bimb npu-
2080peH K cmMepmHol Ka3Hu U He umeem
3aUWUMHUKQ, HapoOoHbIlU cy0 0653aH HA3Ha-
yumb 06M3aHHO20 npedocmassiAimb Npaso-
8YI0 noMouwb adsokama 014 npedocmassie-
HUS 3aWumsl.
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20.1. Bbl CKasanm, 4TO BO3MOXHO MpoBeje-
HWEe YroJIoBHOro npouecca (CyAonpom3BoA-
cTBa) 6e3 yyacTua cnegoBatens. YyacTByet
JIM1 TOCOBBUHUTEND B TaKUX Aenax?
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OtseT: CnepoBsaTesib He yyacTByeT B npouec-
ce no Aenam 4YacTHOro O6BMHEHMA U MO Ma-
NIO3HAYMTENIbHbIM YrONOBHbIM Aenam. B pe-
Jlax YacTHOro OGBMHEHMSA MPaBO NPeAbABUTbL
06BUHEHME LE/IMKOM NPUHAANEXKUT noTep-
neBLIEMY, FOCYAApCTBO YBarKaeT €ro Kesa-
HMe, NO3TOMY C/leoBaTeNM M NPOKYPOpPbI He
MOTyT CaMOCTOATE/IbHO BCTynaTb B npouecc.
B ManosHauMTenbHbIX YroNoBHbIX Aenax no-
TepneBLUMM, MMEILMIA CU/bl MOALEPKMBATD
0OBUHEHME, MOXET CaMOCTOATE/IbHO MCKaTb
JoKa3zaTenibCTBa M NpeAbABAATb MX, MO3TOMY
cnepoBatesib U NPOKYPOP TaKXKe He MOryT ca-
MOCTOATENIbHO BCTynaTb B npouecc. B aenax
4aCTHOro 06BMHEHMS MOTEPNEBLLMIA CAMOCTO-
ATE/IbHO NpeACTaBNAeT 3asAB/ieHMe C 00BM-
HeHWeM B CyJ, Nocsie PacCCMOTPEHUA CYZIOM,
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€C/IM JOKYMEHTbI YA0B/IETBOPAIOT TPeboBaHM-
AM, CyA NPUHUMAET AeN0 K PacCMOTPEHMIO
M Ha4YMHaeT npoLeccyasnbHble npoueaypsbl. Mo
BCEM JefnaM My6/IMYHOro O06BMHEHMA 4Yepes
CNeACTBEHHbIE OpraHbl AOJIKHO OblTb BO3-
6YXAEHO YrosIoBHOE A€o, NPOBEAEHO Cnej-
CTBME, MPOKYpaTypoi MPOBEPEHO 3asB/IEHWE
U NpeabAB/IEHO OGBMHEHME.

20.2. TEMRE WAL R A 3 7E 4 R
TR S B A o [ TR FUR R T REA T
HETE T R A 2

20.2. B PO ob6cyaaetca TeHaeHuMA npume-
HEHMA NMPUMMPUTEIbHBIX Npoueayp (Meama-
UMK1) NO YrosIOBHbIM AenaM YacTHOro 06BM-
HeHMsA. Bo3MOXKHO /i1 noaobHoe B Kutae?

B AR EVRRAF, ATLE R
itk HARHUE & HURA LB (B
MR . ERFIER A BT
NESIAE s 1= SO IRE B A2
B sCE R R ), RN
AUEFEUE AR RON =0, SRR
FORJUEFEEd B, B B
RALFR=B BTG EE . vz
an DASCETIIRILAN SRR R TR
FEAZIL =3k, TLGE . PriE
BRI, AR E R AR FE T REH A =4
A IYIEIH LA R TR £

OtBet: B Kutae B npouecce paccmoTtpe-
HUMA AeNn 4aCcTHOro O6BMHEHMA BO3MOXKHO
MCNONb30BaHME MNPUMMPUTESIbHBIX Npoue-
ayp. Peub npget o genax o6 ockopb6aeHum
W KNneBeTe, HAaCUIMM B CEMbE, BMeLLaTe b-
CTBe B CB0O60AYy OpaKa, HenpaBOMEPHOM
3aB/laJ€HUM UMYLLECTBOM, NpejocTaB/ieH-
HbIM B YNpaBaeHWe, 3a6blTbIX U HAMAEHHbIX
Bewax M T. 4. Ecam notepneBwMM mMmeeT
JOKasaTe/IbCTBa MasIo3HAYMTENIbHOCTH npe-
CTYNNIeHUs (HE3HAYMUTENIbHBIN yuep6, Hapy-
WeHWe npaB Nepenucku, ocTaB/ieHMe nL,
Hy>XAalWwmMxca B MNomowm, ABoebpauue,
He3HAYMTE/IbHbIM Bpel UHTENNIEKTYaIbHOM
COGCTBEHHOCTM, He3HauuTenbHasa noj-
[leNKa TOproBoM MapKu, TOBApHOro 3HaKa
M APYroM He3HauyMTesibHbIM Bpea, MNpu-
YUHAEMBIM JIMYHBIM HEMMYLLECTBEHHbIM,
rPaXXAaHCKMM M MMYLLECTBEHHbBIM NpaBaM),
TO MOXEeT NpUMMeHATbCA Mmeguauma. Tak
Ha3blBaeMaa MaJio3HAYMTesIbHOCTb cornaac-
HO YronoBHoMy Koaekcy KHP onpegensert-
CcA ANA NpecTynneHuM, 3a KoTopble npeay-
CMOTPEHO HaKa3aHMe B BUAE NULIEHUA
CB0O6O/bl HA CPOK He 6onee 3 nert.

211 7 R SR FE A R N o A A
e 7 JE ) 2

21.1 YBa)KaeMblM KOAJera, Kakue 3Tude-
CKME NPUHUMMbI MOJIOXEHbI B OCHOBY Yro-
nosHoro npouecca Knraa?

B BEANEE . BATTEIREAIRRZ
AACHE N JZIEIRIE AR, A 2T
“ORFRAHIRR” KRR ? AL A E

o —E R R R AT E LT,
TWEE L. ek, BCAsSEe AMEIER.

OTtBeT: A He MOry TOYHO onpeaenuTb,
0 KaKMX MMEHHO 3TMYEeCKMX MNpMHUMNax
Bbl roBopute. Kak A noHumaro, Bbl umeeTe
B BMAY NPUHLMN «B3aMMHOIO COKPbITUA
cpean poAcTBeHHUKOB»? B /[lpeBHeM Kutae
6blNI0 YCTAHOBJIEHO, YTO POACTBEHHbIE CBA3M

B KaKOM-TO 06/1aCTU He J0J/IXKHbl pacKpblBaTb
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CPABHUTEJIbHOE NMPABOBEOEHUE

HHEZE “ e BT KT AR,
AR IZ AR AR I B T SCHIA
RURimdis 7 AR . “FSRMIAR
JEME BRI, ERIIMATE T LE 5
IR E, T 5 RE ARG R feth 2 RS e A 2
Ao BRI AE FRIE FOR S U AR S
B, BT A ARV E K URR AR
ARTEABFUEE R rME, B XF
AL A£PEKEE. W1, a0
TR YRATLHARE B e, WA E
KB E e . T2 eikas f
XA, ERRBI O FHURRE)
I, SR,

npectynjeHue, obpaTtHoe O3Ha4yaso Obl Ha-
pyleHue 3aKoHa. [o3ToMy cynpyru u poa-
CTBEHHMKM He AaloT nokasaHua. B Kutae Bo
BPEMEHA <«KYJ/IbTYPHOM PEBOMOLUUU» ISTOT
MPUHLUMN CYMTa/ICS Hacaeamem deoanbHOM
KYNbTYpbl, U, K COXaNEHUIO, €Ero 0TOPOCHIM
KaK HeHy}Hyl0 Belb. lMpaBMa0 «B3aMMHOro
COKpbITUA CpeAm POACTBEHHMKOB» — 3TO He-
KMM 3TMYECKUM NPUHLMN, €ro Leab — oxpa-
Ha CeMbM, KOTOpas ABNAETCA KPaeyrosbHbIM
KaMHEM CTabuabHOCTM obulecTBa. Bonso-
lWaemMada B HEM LEHHOCTb ropasfo BaxHee
paccnenoBaHMA Yros0BHOMO Aesia, MO3TOMY
6GO/bLIMHCTBO rOCYAapCTB B nNpoueccyab-
HOM TMpaBe 3aKpenuau MCKAKYeHMe AnA
Jauu CBMAETENbCTB Cynpyramu, 4TO Bblpa-
KaeT 3Ty LUEHHOCTb. YKasaHHbIM NpUHLUMN
HE TOJIbKO YCTAaHOBJIEH KOHTMHEHTAJIbHbIM
npasoM KHP, B yronoBHOM npoueccyasibHoM
npaBe lOHKOHra, Makao, TaMBaHA MNpuCyT-
CTBYIOT TaKMe Ke MnonoxeHua. Mbl Bceraa
YAENANN MHOTO BHMMAHMA 3TOMY MpUHLMNY,
B CBAI3M C YEM M ObIJI0 UBMEHEHO YrOJIOBHO-
npoueccyasibHoe npaeo.

21.2. TR SRR A B A R e ST
HYFUN BL?

21.2. MNMpeaycmatpusaeT m YINK KHP ctagumio
BO36YXXAEHMA YroJI0BHOrO Aena?

% A1 ETEVRA IS — ML
R E, 1 HEFRE) 8 %
e T “Org. mifr, REAF” =4 F
HIRTIRET . nl WL, A B SR VA S 1) 37
RREFHEREME. OHFEFRRE) NS 83
B 87 2T T LR IM R T
BRI SZAAb B STRNEM. LR

WEENT, B,

OteeT: Ja. Kutarckun YIMK npeaycmatpuBsa-
€T KaK NepByl CTaAMI0 MMEHHO BO30YXXaeHne
Jena. Bo BTopor yactm YMNK KHP 3akpenne-
Hbl TPU AOCYyAeO6Hble CTaaMM npouecca: BO3-
oyxaeHue fena, pacciefoBaHue, nNpesbas-
nenve o6smHeHuA. YINK KHP ycnamn 3Have-
HUE cTagum Bo30yxKaeHuA gena. CtaTbsaMM
83—87 YINK KHP onpegeneHo, 4to ABaseTca
matepuasaMu A0CneACcTBEHHOM MPOBEPKM,
YCTaHOB/IEHbl MOPAAOK MX MOJIyYeHMA, NOBO-
Abl 1 OCHOBaHWe BO30YXKAEHWS YroJIOBHOrO
Aena, Haj30p 3a BO30OyXKAeHMEM Aena, U 3T0
[OCTaTOYHO 3aBeplueHHaa npoueaypa.

Cmamba 83 YINK KHP (opaaHsl,
Bo36ykdarowue oesno)

OpzaHbl obwecmseHHoli 6e3onacHocmu
usiu HapodHas npokypamypa, obHapyxus
¢pakmbl cosepweHuUs npecmynjieHuUa uJu
nodo3spesaemoz0 8 cosepuieHUU npecmy-
nneHusa, obsa3aHbl 8 coomsemcmasuu ¢ 06-
J1acmb0 nodBedomMcmBeHHocmu 8036ydums
deso.
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Cmambsa 84 YK KHP
(UucmoYyHUKU Mamepuasos
B8036yxdeHuAa dena)

J/lloboe npednpuamue uau 4esoseK, o06-
Hapyuswull pakmbl cosepweHus npecmy-
nJeHus usiu nodo3pesaemoz0 8 cosepule-
HUU npecmynJieHuUs, umeem npaso u o06s-
3aHHOCMb nodamb 3aAs/ieHue uau panopm
8 opeaHbl obujecmseHHoU 6e3onacHocmu,
HApOOHY0 NPOKypamypy u/u HapoOHbIU cyo.

Momepneswul, KOmMOpoMy nNpuyYUHEH
8ped, 4YbU UMYWECMBEHHble Npasa Hapy-
weHbl, u/u nodospesaemsbili 8 cosepuieHuu
npecmynsieHUs umetom npaso nooams 3a-
AB/IeHUe u/lu om4yem 8 Op2aHbl 0bwecmaeH-
Hol 6e3onacHocmu, HApOOHYI0 NPOKypamy-
Py UJIU HApPOOHbIU cyO.

OpaaHbl obwecmseHHol 6e3onacHocmu,
HapooOHas npoKypamypa ujau HApoOHbIl
cyd 064a3aHbl NPUHAMb 3aA8J/leHUe, om4yem
usu panopm. Ecnu 3mo He omHocumca K ux
noosedoMcmseHHOCMU, OHU nepecblarm
3as8/1eHue 8 coomsemcmaylljue Op2aHbl
0219 pabombl, N0 KOMOPbLIM U38eujarm op-
2aHbl ycmaHossaeHua dena, nodcyoumoeo,
3as8umeia; 8 OMHOWEHUU 0eJl, He OMHOCA-
Wuxca K nodsedomMcmaeHHOCmu, No Komo-
pbIM 00JIXXHbI 6bIMb NPUHAMbI HEKOMOPbIE
CPOYHble Mepbl, c/ledyem CHa4Yaaa NPUHAMb
CPOYHble Mepbl, NOCJIe Ye20 nepecsiamp 3a-
ABJIEHUE 8 COOMBEMCMBYUjUe Op2aHsbl.

Ecnu npecmynHuK A8u/ica ¢ NoBUHHOU 8 op-
2aHbl obujecmseHHoU 6e3onacHocmu, Hapoo-
HYI0 NpoKypamypy u/su HApooHbIlU cyd, npu-
MEHAIMCA NoJIoKeHUA mpembe2o ab3aua.

Cmamoba 85 YINK KHP (mpe6osaHus
K ¢hopme 3as8/1eHUs, omyema u/u panopma)

3aasneHue, om4yem, panopm moaym
6bImb NodaHbl 8 NUCbMEHHOU u/u ycmHou
popmMe. [Jlo/mKHOCMHOE Uyo, NpuHAswee
3asA8/1eHUe, om4yem uJUu panopm 8 ycm-
HoU ¢opme, Jo/IKHO 3anucamb €20, NOMOM
npo4Yumams Ha npeomem HAAU4Yus oWuUboK,
nocsie Yyez2o 3assumesib, nodameJsib om4yema
u/siu panopma 0oJ1KeH nocmasume noonuck
u/slu nevyame.

lMpuHumarowee o6s8uHeHuUe, panopm O0JIK-
HOoCMHoe /uyo JoJ/IKHO hodamesito 068UHe-

HUA, panopma pa3bACHUMb O0MBEMCMBEH-
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CPABHUTEJIbHOE NMPABOBEOEHUE

HOCMb 3a 3a8e00MO JIOXKHOE CoobwjeHue.
OOHaKo HeobxoOuMO He MmOJIbKO paccKa-
3ame 3aA8umesio 06 owuboYHbIX pakmax
unu c@abpukKosaHHbIX OoKasamesbCcmasax,
Komopble umelom Mecmo 8 3asA8J1eHUU uau
panopme, HO HAdo CMpo20 omoesfmb UX
om Js10)kH020 o068uHeHuA. OpzaHam obuje-
cmseHHoU 6e3onacHocmu, HapodHol npo-
Kypamype usu HapoOHOMy cydy Hadjsexum
eapaHmuposams 6e30nacHocmb  3assume-
/18, nodamesis panopma uau omyema. Ecau
nodamesib 3as8/eHUA, panopma usau om-
yema He xejiaem pAcKpbIBAMb CBOU UMA
u amunuro u obcmoamesibcmsa cocmas-
JIeHUA 3asA8J1eHUA, panopma u/siu om4yema,
Haosiexxum COXpaHAMb 8 OMHOWEHUU He20
CeKpemHocme.

Cmamba 86 YIIK KHP
(ycnosus 8036yx0eHUA dena)

HapoodHomy cydy, HapodHol npoKypamy-
pe unu opezaHam obujecmseHHol 6e3onac-
HOCMU 8 OMHOWeHUU 3as8J1eHus, panopma,
u/slu omyema, u/lu Mamepuasios ABKU C No-
BUHHOU cnedyem 8 coomsemcmauu ¢ nodse-
domMcmseHHOCMbIo 6bICMPO nNposecmu npo-
BEpKY; pewus, Ymo UMelomCcA NpecmynHbie
¢akmel, caudemesibcmayroujue o Heobxoou-
Mocmu npussieqeHus K y20/108HOU omsem-
cmseHHocmu, caedyem 8036ydumb 0eso;
pewus, Ymo Hem npecmynHbIX akmos u/u
npecmynHble oakmbl 8bI12/190AM MAJI03HAYU-
meJibHbIMU U Hem Heobxodumocmu npusJie-
Kamb K yeos108HOU omsemcmseHHOCmu, He
cnedyem 8036yxko0amb 0Oeslo, KpomMe moeo,
npu4uHy Hego3bykdeHua dena coobwums
3assumeso. Ecnu 3aAa8umesib He coesaceH,
OH MO)Xem nodamb 3ass/ieHUe NOBMOPHO.

Cmamea 87 YINK KHP
(Hao3op 3a B8036yxdeHuem dena)

Ecnu HapodHas npokypamypa cHumaem,
ymo opaaHbl obujecmseHHoU 6e3onacHocmu
0oJ1’KHbI 6b1/1U B036yOUMb 0e/si0 U npucmy-
nuMb K npou3soocmsy npedsapumesibHO20
cnedcmasuda, Xxoms OHU He 8036younu deso
U He npucmynujiu K npou3sodcmsy npeo-
sapumesibHo20 cnedcmasus, Aubo ecau no-
mepneswull cyumaem, 4mo opaaHbl obuje-
cmseHHoU 6e3onacHocmu 0oOJIXKHbI 6biau
8036youmb Oesi0 U npucmynumb K npous-
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sodcmsy npedsapume/ibHO20 cedcmasus,
Xoms OHU He B8036yousnu 0desio u He npu-
cmynu/su K npou3sodcmsy hpedsapume/ib-
Ho20 cnedcmsusA, U ecnu nomepneswuli
obpamusica no 3momy nosody 8 HAPOOHYIO
NpoKypamypy, mo HapoOHAas npokypamypa
doJsikHa nompebosamb om opz2aHos obuje-
cmBeHHoU 6e30nacHocmMu pa3bACHEeHUA
Npu4YuH omka3a 8 B036yxOdeHuUu dena.
Ecnu HapoOHas npokypamypa cyumaem,
4Ymo opaaHbl obwecmaeHHol 6e3onacHocmu
b6e30cHoBameIbHO omkasasiu 8 B8036yxde-
Huu Oesna, mo oHa mpebyem om 0Op2aHo8
obwecmseHHoli 6e3onacHocmu 8036youmsb
deJio, a op2aHbl obwecmseHHol 6e3onacHo-
CMu noc/sie NPUHAMUS MAakoz2o0 mpe6osaHus
0643aHbI 8036ydumsb delo.

22.1. P EA R A AT A R R

22.1. CywecTByeT M B YrOJIOBHOM npouecce
Kutas KaccauuoHHas MHcTaHuus? Ecan aa,
TO YEM OHa OT/IMYAETCA OT anesIALMOHHOM?

2 AMRRERR. — MR N R 8L
EH AR FE, B ONSEFnik)
5145 F 146 2%, #EAFBEARTFAS
BAE 7 HUAW I N RAGZ B iifs . Pb—
FREp R, SR ARV SO B A Pk
FHAHGE, B¥E GHEURAEDY 2 203, 204
%, MHEANIIGLEREAN, TEEA R
EPNERPR PN % 3 el R
SR 1% ER R 0 HARR 2 ) el o A
Rz FHEEIR I e e 2 e A

OtBeT: EcTb ABa BMAa 063anoBaHuM. MMep-
BbIM — KOrfja HapojHas MpoKypaTtypa Bbl-
Hec/la peleHue He npeabABAATb 06BMHE-
Hue. Ha ocHoBaHumM cT. 145, 146 YIK KHP
noTeprneBLWMA M NOACYAUMbIMA MMEIT MPaBo
B TeyeHue 7 AHeW nojaTb Kanoby B Hapoa-
HYI0 NMPOKypaTypy. BTopol — anoba Ha yxe
BCTYNUBLIMM B CMAY MNPUrOBOP WMAM pelle-
Hue. CornacHo cT. 203, 204 YINK KHP cTtopo-
Hbl npouecca, MX npeacTaBuUTeNn, 6M3Kue
POACTBEHHWKM MMEIT MNpaBO NpeACTaBUTb
anoby c TpeboBaHMEM CHOBa pacCMOTpETb
[leN10 B HApOAHbIM CyZ M/IM HAPOAHYIO NPOKY-
paTypy. JTa ¥anoba MoXeT 6biTb NojaHa Cco
[AHA BbIHECEHUA NPUrOBOPa U HE MO3XKe ABYX
NeT C MOMEHTa UCMNOJIHEHMA YrOOBHOIO Ha-
KasaHuA.

Cmamba 145 YK KHP
(Hecoanacue nomepnesLwez0
C peweHuemM He npedbAs/IAMb 068UHeHue)

Ecnu npuHamo peweHue o HenpedbAs-
JleHuu obsuHeHUs no desly nomepneswezo,
HapodHol npoKypamype ciedyem Hanpa-
sumb AKmM o0 HenpedbAs/ieHuu 06BUHEHUA
nomepneswemy. Ecnu nomepneswul He
coe/siaceH, oH 8 mevyeHue 7 dHel nocsie no-
Jly4eHuUs AKma moxkem 06xkasosams e20

8 BbILIECMOAWYI HAPOOHYIO NPOKYpamypy
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¢ mpebosaHuem npedbasumb nyb6/UYHOE
068uHeHue. HapooHoli npoKypamype ciedy-
em coobwjumb nomepneswemy pe3y/bma-
mbl hosmopHoU nposepku. Ecau HapooHas
npoKypamypa noddep:kum Henpedbsas/ieHue
06B8UHeHUA, nomepneswul Moxem nodams
3ass8seHue 8 HapodHbIl cyd. lMomepneswudl
Makxe moxem nodame 3adAs8J/IeHUEe He 4e-
pe3 xasnoby 8 HAPOOHYK NpoKypamypy,
a HanpsAMmyr 8 HapooHbIl cyd. Mocne npu-
HAMUA HApoOHbIM cydom desia Ha paccmo-
mpeHue HapodHol npoKypamype ciedyem
umeroujue omHoweHue K oesly mamepuasbl
nepecsiamb 8 HapOOHbIU cyO.

Cmameba 146 YK KHP (xkanoba nuya,
8 OMHOWeEeHUU Komopoz0
He 6b1/10 npedbAasaeHOo ob6BUHeHuUe,
0 HenpedbAsaeHuUU 068UHEHUA)

Ecnu HapodHas npokypamypa 8 coom-
semcmauu ¢ ab3. 2 cm. 142 YINK KHP 8biHec-
J1a peweHue o HenpedbsaseHUU 06BUHEHUSA
u ec/iu 1uyo, 8 OMHOWEeHUU Komopo2o 6b1/10
BbIHECEHO peweHue 0 HenpedbAs/ieHUU 06-
BUHEHUSA, He C02/1aCHO C HUM, OHO MoKem
8 meyeHue 7 OHel C MOMeHMa nNoJly4eHus
peweHua nodamse Xanoby 8 HapOOHY Npo-
kypamypy. HapodHol npokypamype Haodse-
JKUM 8bIHECMU peweHue 0 No8MopHoU npo-
BepKe, u3gBecmumb JIUUO, 8 OMHOWEHUU
Komopo2o He npedbAasieHO 0b6BUHeHue,
00HOBpEeMeHHO Hanpasus KOonukl 8 Op2aHbi
obuwiecmseHHol 6e3onacHocmu.

Cmamebsa 203 YIK KHP (kpyz cy6bekmos
u delicmsue »asnobbl)

CmopoHbl npouecca, ux npedcmasume-
Ju, 61usKue podCmMBeHHUKU 8 OMHOWEHUU
Y)XKe 8Cmynuswez0 8 Cujy peweHus, npuzo-
8opa Mo2ym nodamb Xasnoby 8 HAPOOHbIU
Cy0 u/lu HAapoOHyl0 NPOKypamypy, HO OHa
He ocmaHas/iusaem UucCnoJIHeHUe peweHUA
uju npuzosopa.

Cmambsa 204 YINK KHP
(npu4uHblI nepecmompa oes no xasobe)

B cayyae, ecnu xanoba cmopoH npoyec-
ca, ux npedcmasumeeli unu 6uU3Kux poo-
CmMBeHHUKOB8 coomsemcmayem 00HOMY U3
HUXXeyKa3aHHbIX yca08ull, HQPOOHOMY Cyoy
Haosexum 8HOBb paccmMompemb 0esio:
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(1) uMeromca Hosble dokazame/ibcmsa,
csudemesibCmsyowue 0 Mom, Ymo 8 BbiHe-
CEHHOM npu2080ope, pelweHuUU YCmaHoB8/1eH-
Hble paKkmbl OWUBOYHbI;

(2) ¢akmsbi, Ha OCHOBAHUU KOMOPbIX
YCMaHasAusasiacb Y20/108HAA OMBEMCMBeH-
HOCMb, HEenoJIHbl UJU csudemebcmaylom
0 moM, 4mo Haubosiee BaxkHble OoOKasa-
me/ibcmaa desia NpoMuUBOPEYUBbLI;

(3) 8 BbIHECEHHOM peuwleHuUU uiu nNpu2o-
B80Ope 3aKOHbI UCNO0/1b308AaHbI OWUHB0YHO;

(4) cyObu 80 BpemAa paccMompeHus oena
nosy4quau B83AMKY, HAPYWU/U 3aKOH OJ1A
nomMouwju c8oUM OpY3bAM U/U 8 UeNAX npe-
c/1edosaHuA csoux uHmepecos, 6biiu noo-
Bep)KeHbl Koppynyuu.

23.1. AR FAZ Y TR ) B R AR (L
JiE DRI ) g e e ) A 0% 2R IRAE PR A
RS2 R B, e IAE WG IR . (T s
Jr i AR A RHE M2 NS R (E
SFZIRIRAE). RBOUERA E RIXFE—RT
i BE - VA ) R AR TR S VR VA TR e A L
i

23.1. YBaxaeMbllt npodeccop, MoM BOMpoC
KacaeTcA MHCTUTYTa meauaumun (gocyaeot-
HOro yperyavposaHusa cnopoB). B HacTos-
wee BpPEMA MHCTUTYT paspelleHnA CrnopoB
[OCTaTOMHO LWMPOKO pacnpoCcTpaHeH, 0Co-
6eHHO B cTpaHax EBpocotosa. pu nomouim
Meaunaumm paspeLlaroTca Cnopbl, BO3HMKal0-
WMe He TOJIbKO M3 rpaxJaHCKMX MpaBooOT-
HOLIEHUM, HO M M3 YroJIOBHOrO npouecca
(k npumepy, B ®uHnaHamu). B cBA3n € 3TUM
MEeHA 3anHTepecoBas BOMPOC O Ha/IMYMM No-
[OGHOro MHCTUTYTa B YrOJIOBHOM npouecce
KHP. Cnacunbo.

o AR, IAT ONFEIRAE) RAE
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ik, NURREMTFTREAA M. o, #
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OtBeT: Cratben 172 YMNK KHP ycTtaHoBneHO,
YTO TO/IbKO B OTHOLUEHMM A€/ YAaCTHOro 06-
BMHEHMA MOXHO NPUMEHATb MNPUMMUPEHMUE,
B OTHOLIEHWWU NYGJMYHOrO OOBUHEHUA Meau-
auuAa HeBo3MOXKHa. Kpome TOro, notepnes-
WK B AOMOJIHUTE/IbHOM MPaXKAAHCKOM MUCKe
BrpaBe MNpuUOErHyTb K Meauaumu, Ho, ecsu
HapoAHaa npokypaTypa 3asaBu/a AOMOJHM-
TeNbHbIM MCK B FParkAaHCKOM Mnpouecce, npu-
MUpEHME HeBO3MOXKHO. B nocnegHue rogpl
KHP npuaep:uMBaeTca KOHUENuuu <«rapmo-
HMYHOro o6LlecTBa» M YroJI0BHO-NPaBOBOM
MNOJIMTUKMU  «CHUCXOAUTENBHOCTU U CTPOro-
CTHU», 00Cy)XAaeTCA MEXaHM3M pelleHus
pas/IMYHbIX YrOIOBHbIX A€/, €CTb MOMbITKM
MCNONb30BaHUA MPUMMPEHUA M Meauaumm
B OTHOLUEHUM MaI03HAYMTE/IbHBIX YrOJI0B-
HbIX €N, HO B 3aKOHOZAaTes/IbCTBE MOKa Ta-
KMe npaBujia He 3akpenaeHbl. A cuuTato,

4TO B BYAYLIEM MEAMaLMA NMOYYMUT LIMPOKOE
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pacnpocTpaHeHue, B TOM yucie 6yaeT npu-
MEHATbCA B Aenax Ny6aMyHOro 06BMHEHMS.
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24.1. 3apaBCTBYyMTE, YyBa)aemblid npodec-
cop! B cootBeTcTtBMM C 4. 1 cT. 133 YIIK PO
NpaBoO Ha peabuMTauMio BKJOYaeT B CebA
NpaBO Ha BO3MeELLEHME MMYLLECTBEHHOIro
BpeZa, YCTpaHeHWe NoCneACTBMM Mopasib-
HOro BpeZa M BOCCTaHOBNEHME B TPYZAOBbIX,
MEHCUOHHDBIX, XMMULWHbIX U MHbIX NpaBax.
Bpea, NpUYMHEHHbIM FpaKAaHUHY B pe3y/ib-
TaTe yroJIoBHOro npecsefoBaHusA, Bo3Mella-
€TCA rocyapCcTBOM B MOJIHOM 06beMe Hesa-
BMCMMO OT BWHbl OpraHa [O03HaHWA, AO03Ha-
BaTendA, cnejoBaTend, Npokypopa MU cyja.
TakMm 06pa3oM, Hanpumep, ecan B OTHO-
WEeHMU NoACYAMMOro BblHECEH onpaBAa-
Te/IbHbIM NPUroBOp, €MY AO/IKEH 6biTb BO3-
MELLEH NPUYMHEHHBIM Bpej 3a BECb Neproj
OCyLLEeCTB/IEHMA B OTHOLIEHMU HEro YroaoB-
HOro npecsefoBaHWA, B TOM YMCNE HEBbI-
naayeHHad emy B CBA3M C 3TUM 3apaboTHasA
nnata (n. 1 4. 1 ct. 135 YK ®). Ho 1) B
denepanbHoM 6GrOKEeTE He 3aKaajblBaloT-
CA pacxoAbl Ha BO3MeLLEHME HENoJlyYeHHOM
3apnaatbl B JaHHOM CJjlyvae; 2) ecau pabo-
ToAaatena Amua, B OTHOWEHWW KOTOPOro Bbl-
HeCeH onpaBAaTe/ibHbId NPUroBOp, YKe He
cyuiecTByeT BC/IeACTBUE €ro JIMKBMAALMM,
TO peanu3auma HopMbl 4. 1 cT. 133 3aTpyA-
HUTeNbHA. 3TO Npob6en B NPaBOBOM peryu-
POBaHMM [AAaHHbIX OTHOLUEHWM, HaxoAALLMM-
CA Ha CTblKe Yro/0BHO-MpoOLEeCcCyasibHOro
M TPpyAoBOro npaea. MoxeT ObiTb, OAUH U3
BapMaHTOB pELUEHMSA JaHHOM Mpo6aembl —
BHeCTM u3meHeHunsa B YIK PO u 3akoH PO
«Q 3aHATOCTM Hacenenus B PO» 1991 r., 3a-
KpenuvB MNpeuMMyLLeCTBEHHOE MpaBO TaKoro
JMua Ha nNpeAocTaB/ieHNe eMy HOBOW 06s3a-
Te/IbHOM paboThbl.

Kak paHHble NpaBOOTHOLWEHMA Yyperyau-
poBaHbl B 3akoHogatenbctee KHP? Cnacmb6o
3a oTBeT!
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OtBeT: B YMNK KHP HeT nonoxeHur, aHao-
FMYHBbIX nonoxeHuam cT. 133 YMK P®. Ho
B KHP B 1995 r. 6bln NpMHAT 3aKOH O KOM-
neHcaumsax, YCTaHOBMBLUMM rOCYJAapCTBEH-
HYl0 KomneHcauuto. B rn. 3 3akpensieHa
KOMMNEeHcauma Mo YrosioBHbIM Jesiam, 06-
NacTb ee NpUMEHEHMA, BMAbl KOMNEHcaumm
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M opraHbl, 06A3aHHble OCYWECTBAATb KOM-
neHcaumio, NopsAOK NpefoCTaBAEHUSA KOM-
neHcaumm u ap. B rn. 4 onpegeneHbl dop-
Mbl KOMMEHCaUMM M NOpPAAOK ee pacyeTa.
YronoBHo-npaBoBas KOMMEHCauMs BK/OYaeT
KOMMNEHCaUMI0 3a OWWMOBOYHOE 3aJeprKaHue
cneuunanbHbIMM FOCYAApPCTBEHHBIMU OpraHa-
MM, OLIMBOYHBbIM apecT, OWMBOYHbIM NpH-
roBOp M Apyrve aKTbl, HapyllalowmMe npasa
dusnyeckoro nuMua (Hanpumep, B Ciy4dae
NMPUMEHEHMA MbITOK), OPUANYECKOrO /Mua
M MHbIX OpraHusauMi. B oTHOWeEHWM A0sK-
HOCTHbIX /ML, OpraHoB, AOMYCTMBLUMX Nepe-
YMCNIEHHblE [EMCTBMA, MNOTepneBllee JIMLO
MMeeT NpaBo NoTpeboBaTb KOMMNEHCaUMK: 3a
HE3aKOHHblE Mepbl MO peasiM3aumMm MMyLle-
CTBa, apecTa, 3aMOPaXMBAHWUA [EHEXHbIX
CpeAcCTB, B3UMAHMSA Haslora; npu NoBTOPHOM
peleHMM O HEBMHOBHOCTU, €C/IM NepBOHa-
Ya/ibHOE pelleHuWe npeanoaraso wrpad uam
KOH(dUCKaumio umyliectBa. o CpaBHEHMIO
C MOJIOXKEHUAMU POCCUMCKOro YrosoBHO-
npoueccyanbHOro Kogekca 061acTb npume-
HeHnA 3akoHa o KomneHcauusax KHP o4yeHb
Mana, OH He 3alMLIAeT ML, KOTOPbIM Obln
npuumHeH Bpea. KuTaMcKuM 3aKkoHoaaTtesb
ceMyac KaKk pas ucrnpassifeT 3aKOH: BO3MOX-
HO, 6yaeT paclwupeHa 061acTb NpUMEHEHUA
KOMMEeHCcauMM, yBelM4YeH MX pasmep. B Kku-
TaMCKOM TPYAOBOM MNpaBe HeT CBA3aHHbIX
C 3TUM MOCTAHOBNEHWM. Balu Bonpoc pacno-
NaraeTt K pasmbilWwieHunto. A cornacHa C TeMm,
4YTO HeobxoaMMO BOCCTaHaB/AMBATb TPYAO-
Bble NnpaBa OLIMOOYHO OCYXKAEHHOro YyenoBe-
Ka, npefoctaBuTb emy paboty. Cnacubo 3a
BblCKa3aHHoe BamMn MHeHMe.
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YIroJ1I0BHOE NMPABO U MNMPOLECC

. A. PycaHoB™

VIrONoBHASl OTBETCTBEHHOCTb )
3A PEMMICTPALINKO HESAKOHHbIX COENOK C 3EMIJIEN
(cT. 170 YK P®)

CTatbs NOCBALYEHA BOMPOCaM YrofiOBHOM OTBETCTBEHHOCTY 3@ PErUCTPALIMIO HE3GKOHHbIX CAe-
JIOK C 3eMaed. VIccrenyoTcs 3/1eMeHTbl COCTaBa MPeCTyaeHIs, MpUBOAATCS PA3TMYHbIE M0-
34ULMM 10 AaHHOMY BOMPOCY.

KrroyeBbie crioBa: pPerncTpauns, cgesika ¢ 3emsiev, 3aKoHoAaTebCTBO, YroJioBHas OTBETCTBEH-
HOCTb

The article deals with criminal responsibility for registration of illegal land transactions. The author
studiies elements of the offence, considers different points of view on this problem.

Key words: registration, land transactions, legislation, criminal liability

O6L1ecTBEHHAA OMACHOCTb HE3AKOHHbIX CAEJIOK C 3eM/IEM 3aK/II0HYAETCS B TOM, YTO OHM Ha-
PYLIAIOT 3aKOHHbIM NOPAAOK 0DOPMIEHUA CAE/NOK C 3eMJIEN, B pe3y/ibTaTe CTpajaloT rnpasa
COGCTBEHHUKOB 3E€MJIM U MHTEpPECHI roCcyAapCcTBa.

O6BbEKTOM NpeCcTyn/ieHMA BbICTYNalT 06LECTBEHHbIE OTHOLLEHMS, obecneymBaloLme 3a-
KOHHbIM NopAAoK opopMNEHUS CAENOK C 3emien. JonosIHUTE/IbHbIM O6BEKTOM MPU3HAKTCA
06LLECTBEHHbIE OTHOLLEHMSA, 06ecneYmBaloLLme UHTepeChbl NpeanpUHMMATENIbCKOM UM MHOM
[eATeNIbHOCTU M FOCYJApCTBEHHOM BIACTM, FOCYAAPCTBEHHOM CAYXK6bl M CNYK6bl OpraHoB
MECTHOI0 CaMOynpaB/IEHUA.

MHOM TOYKM 3peHmnsa npuaepxmBaetca U. A. Knenuukmi: oH yTBep:KaaeT, YTo «permcrpa-
LMA HE3AKOHHbIX CAENOK C 3eMJIEM U MHble AeAHMA, yKasaHHble B cT. 170 YK, BnekyT oT-
BETCTBEHHOCTb HE3aBMCMMO OT TOr0, CBA3aHbl /1M 3Ta CAE/IKA UM UHblE AeAHWUA C Npeanpu-
HMMATENIbCKOM MM MHOM SKOHOMMYECKOM AEATENbHOCTBIO /UL, UX COBEpPLIMBLUMX. MO3TOMY
cT. 170 nomelleHa B rn. 22 YK 6e3 Heo6XoAMMbIX A1si 3TOro OCHoBaHMM. Mo cylwiectsy, 3T0
AONIKHOCTHOE MPecCTyn/ieHUe, MecTo KoTopoMy B ra. 30 YK»',

MpeaMeToM NpecTyneHUA ABNAETCA 3eMNs?.

MpecTtynnenue, npegycMoTpeHHoe cT. 170 YK PO, HeyacTo pernMctpupyeTcs KOMNeTeHT-
HbIMM OpraHamM, Ha 4YTO O6GpaLlalT BHUMAHME PAA YYEHbIX, B YacTHOCTU H. A. JlonaweHko,
noApo6HO UCCNeoBaBLUAs CTaTUCTUKY AAHHOIO AeSHMA M yKasaBslas, 4To ¢ 1997 no 2005 r.
B Poccuu no ct1. 170 YK PO Bo36yaunm 106 yronoBHbIx Aen B OTHOWeEHUM 44 yenosek:. Npu-
YMHa HEBbICOKMX MOKa3aTesiel — BbICOKAs CTeneHb JIATEHTHOCTU Ha3BaHHOMO NPEeCTYNIeHus,
06YC/IOB/IEHHAs MpeX/Je BCEro MeXaHUM3MOM HE3aKOHHOM pernctpaumm CAE/IoK C 3eMen,
OCHOBAHHOM Ha C/I0’)KHOM MOPAAKE perncTpaumm Takux CAesoK, YTo co3aaeT TPYAHOCTM AN
BbliBNIeHMA daKTa U AOKa3blBaHMA NPeCTynieHua.

O6beKTMBHAA CTOPOHA MNPECTYNJIEHMA COCTOMT B COBEPLUEHMM OAHOrO0 M3 CHEeAYHLMX
JEeNCTBUM:

perMcTpaumsa 3aBeJOMO HE3AKOHHbIX CAE/NOK C 3eMEN;

UCKaXKeHWe YYeTHbIX JaHHbIX roCyAapCTBEHHOINO KajacTpa HeABUXKMMOCTH;

YMbILLNIEHHOE 3aHUKEHME PAa3MEPOB MJIATEKEN 3a 3eMJII0.

Caenka npu3sHaeTca He3aKOHHOM, €C/IM OHA COBEpLUEeHa C HapylleHWeM TpeGoBaHMM 3a-
KoHoAaTenbcTBa PO (rpaskAaHCKOro uam 3emesnbHoro). Moa perMctpaumen He3akoHHbIX cae-

* PycaHoB [eopruii AneKcaHZApOBMY — KaHAMAAT PUAMYECKMX HayK, CTaplmMi npenogaBatesnb Kadezpsbl
YroJI0BHO-MPABOBbLIX AMCUMINIMH 3anagHo-CrubrpcKoro duamana PoccuicKon akagemuun npaBocyams (TOMCK).
E-mail: georgiyr@mail.ru.
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JIOK C 3eM/iel MOHUMAETCSA COBEpLUEHUE AEMCTBMM, 06pasyolmx npoueaypy perucrpaumm
U 3aBEpLUIAKLIMXCS BHECEHMEM CBEAEHMM O NpaBe CO6CTBEHHOCTM HA 3€MJIK0 M MHbIX MpaBax
B [OCyapCTBEHHbIM peecTp, Bblaayen CBUAETENbCTBA O MpaBe COH6CTBEHHOCTM HA 3eMJI0.

CornacHo cT. 260 TK P® nuua, umetowme B COGCTBEHHOCTU 3eMeJIbHbIM Y4YacToK, Bripa-
BE ero npogasaTb, AapuTb, OTAaBaTb B 3a/0r, CAaBaTb B apeHAy M PacrnopsKaTbCs MM
MHbIM 06Pa30OM MOCTOJIbKY, MOCKOJIbKY COOTBETCTBYHLIME 3EM/IM HA OCHOBAHWWM 3aKOHA He
UCKJIIOYEHbI M3 060pOTa MM HE OrpaHMyeHbl B 060poTe. B yCTaHOBNEHHOM 3aKOHOM MopAA-
Ke onpeaensanTCa 3eM/IM Ce/IbCKOXO3AMCTBEHHOMO M MHOrO LE/IEBOr0 Ha3HayeHMs, MCNoJib-
30BaHME KOTOPbIX AN APYruX Lesel He AOoMyCKaeTcs MaM orpaHmumBaetcs. Mosb3oBaHWe
3eMe/IbHbIM Y4aCTKOM, OTHECEHHbIM K TaKMM 3EMJ/ISIM, MOXKET OCYLLEeCTBNATbLCSA B npeje-
Nax, onpegensemMbix ero uenesbiM HasHadeHuneM®. Ctatba 27 3K PO’ rnacmTt, 4to U3 060-
poTa M3bATbl 3eMEJIbHbIE YYACTKM, 3aHATblE HaxoAAWMMMKCA B dheaepasibHOM COBCTBEHHOCTU
06bEKTAMU: FOCYAAPCTBEHHBIMM NPUPOAHLIMM 3anoBeAHUKAMM M HALMOHAIbHbIMM MAapKaMM,
3[aHMAMM, CTPOEHMAMM M COOPYKEHUSIMM, B KOTOPbIX PasMeLleHbl ANsi NMOCTOAHHOM Jes-
TeNbHOCTU Boopy:keHHble cuibl Poccuickon ®eaepaumun, apyrue BoMCKa, BOMHCKME dop-
MMPOBaHUA M OpraHbl; 34aHUSIMU, CTPOEHMAMM U COOPYIKEHMAMM, B KOTOPbIX Pa3MELLEHbI
BOEHHbIEe CyAbl; 06beKTaMM opraHusaumi deaepasbHoM Cyk6bl 6€30MacHOCTU; 06BEKTAMM
opraHusauum deaepasibHbiX OpraHoOB roCYyAapCTBEHHOM OXPaHbl; 06bEKTAMM WMCMOJ/Ib30Ba-
HWMA aTOMHOM 3HEPruu, MyHKTaMM XpaHEHMS AAEPHbIX MATEPUAsIoB M PaMOAKTMBHbLIX Be-
LecTB; 06bEKTaMMU, B COOTBETCTBMM C BMAAMM AEATENBHOCTU KOTOPbIX CO3JaHbl 3aKpbiTble
aIMMHUCTPATUBHO-TEPPUTOPUAJIbHBIE 06Pa30BaHMA; 06 bEKTAMM yupeaeHMM U opraHoB de-
ZlePasIbHOM CNYK6bl MCNOJIHEHUS HAaKa3aHMM; BOMHCKMMM U MPaXkAaHCKMMM 3aXOPOHEHMAMM;
UHXKEHEPHO-TEXHUYECKMMM COOPYKEHUSAMM, JIMHUSIMM CBAI3U U KOMMYHUKALMAMM, BO3BEAEH-
HbIMM B MHTEpecax 3alMTbl M oXpaHbl [ocyaapcTBeHHOM rpaHMubl Poccuickon deaepaumm.

OrpaHuuyMBalOTCA B 060pOTE HaxoASLWMECA B rOCYAAPCTBEHHOM MM MYHULMMNAIBHOM CO6-
CTBEHHOCTU C/ieAylolme 3eMeibHble YYacTKM: B NMpeaesiax 0Cco60 OXpaHAEMbIX NMPUPOAHbIX
TEPPUTOPUM; U3 COCTaBa 3eMesib NIecHoro oHAa; B Npefesiax KOTOpbIX pacrnosoXKeHbl BO-
[Hble 06BEKTbI, HAXOAALWMECS B rOCYAAPCTBEHHOM MM MyHMUMNANIbHOM COGCTBEHHOCTM; 3a-
HATble 0C060 LIEHHbIMM 06bEKTAMM KYJIbTYPHOrO Hacneamsa HapogoB Poccuickon depepa-
UMK, 06bEKTaMM, BKIOYEHHbIMM B CMIMCOK BCEMMPHOMO Hacneams, UCTOPUKO-KYbTYPHbIMU
3anoBeHMKamMM, 06bEKTaMM apXxeo/IorMYeCckoro Hacneams; nNpeaocTaB/ieHHble Ana obecne-
YyeHMa 060pOHbI U 6Ee30MacHOCTU, O6OPOHHOM MPOMbILLIEHHOCTU, TAMOXKEHHbIX HYXKJ; npe-
[IOCTaBJ/IEHHbIE AN HYXKJ OpraHM3aumii TpaHCMopTa, B TOM YMC/I€ MOPCKMX, PEeYHbIX MOPTOB,
BOK3a/10B, a3pOAPOMOB U a3ponopTOB, COOPYKEHMM HABMUIaLMOHHOIO o6ecneyeHms BO3ayLl-
HOro ABMXKEHMA M CYAOXOACTBA, TEPMMHAJIOB M TEPMMHAJIbHLIX KOMMIEKCOB B 30Hax ¢op-
MMPOBaHUA MEXAYHapPOAHbIX TPAHCMOPTHbIX KOPMAOPOB; NPeAO0CTaBNEHHbIE ANA HYXA CBS-
3U; 3aHATble 06bEKTAMM KOCMMYECKOM MHGPACTPYKTYpbl; PacnosioXKeHHble Moj 06beKkTaMM
rMAPOTEXHMYECKMX COOPYKEHMM; NpeaoCTaB/ieHHble A5 MPOM3BOACTBA AA0BUTLIX BELLECTB,
HapKOTMYECKUX CPEACTB; 3arpA3HEHHbIE ONacHbIMM OTX0A4aMM, PaaMOaKTUBHbIMM BELLECTBA-
MM, MOABEPrIMECA BGMOr€HHOMY 3arpA3HEHMIO, MHble MOABEpPrwMeca Aerpajaumm 3emM/iu;
PacnoJIoKEHHblE B FpaHMLAax 3eMe/ib, 3ape3epBMPOBaHHbIX AS FOCYAAPCTBEHHBIX UM My-
HULUMNANbHBIX HYXA; B MEPBOM M BTOPOM MOsiCaX 30H CAHMTAPHOM OXpaHbl BOAHbIX 06b-
€KTOB, WUCMOJIb3yEMbIX ANA LENEN NMUTbEBOrO U XO3AMCTBEHHO-6LITOBOrO BOAOCHAGKEHMS.
060pOoT 3eMe/ib CENIbCKOXO3AMCTBEHHOIO Ha3Ha4YeHus peryanpyetcs ®egepasibHbiM 3aKOHOM
«06 060poTe 3eMesib Ce/IbCKOXO3MCTBEHHOIO Ha3Ha4YeHUs»S,

OTHOCUTE/IbHO perncTpaLmm 3aBeJOMO HE3AKOHHbIX CAE/IOK C 3eM/IeM Moj 3aBe40MOCTbHO
cneayeTt NOHMMaTb AOCTOBEPHYH OCBEAOMJIEHHOCTb O PErMCTpauuu CAENKM, KOTopas He Co-
OTBETCTBYET AEMCTBYIOLEMY IPaXKAAaHCKOMY M 3€MEJIbHOMY 3aKOHOAATe/IbCTBY.

B ®3 «O rocyaapCTBeHHOM KajacTpe HeABUMMKMMOCTM»® roCyAapCTBEHHbIM KajacTp He-
ABMXMMOCTM NMOHMMAETCA KaK CUCTEMATU3MPOBAHHbIM CBOA CBEAEHMM 06 YYTEHHOM B COOT-
BETCTBMM C 3aKOHOM HEABMKMMOM MMYLLECTBE, a TaKXKe CBeAEHUM O NpoxoxaeHuu locy-

YIroJ1I0BHOE NMPABO U MNMPOLECC
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YIroJ1I0BHOE NMPABO U MNMPOLECC

[ApCTBEHHOM rpaHuubl PO, 0 rpaHMuax Mexay cy6bekTamu PO, rpaHuuax MyHMUMMNAIbHbBIX
06pa3oBaHMM, rpaHULIAX HAaCENIEHHbIX MYHKTOB, TEPPUTOPMAIbHBIX 30HAX U 30HaX C 0CO6bIMM
YCJIOBUSIMU MCMOJIb30BaHWUA TEPPUTOPHI, MHbIX NPeAYyCMOTPEHHbIX 3aKOHOM CBEAEHMM.

Ecnm peyb maeTt 06 MCKaxKeHMM CBeAEHWM, TO UMEETCA B BUAY BHECEHWE HEBEPHbIX CBe-
[l€HMM B JOKYMEHTbI [0Cy4apCTBEHHOrO KalaCTPOBOrO yYeTa HEABMKMMOrO MMYLLECTBA OTHO-
CUTENbHO MECTOMOJIOKEHMSA, pasMepa, KaaacTPOBOM CTOMMOCTM 3€MEJIbHOMo y4YacTKa M T. A.

CornacHo cT. 65 3K PO mcnonb3oBaHue 3emnun B Poccuickon deaepaumm aBnseTca naat-
HbiM. POPMbI MIaTbl — 3eMe/IbHbIM Hasor (40 BBEAEHWMA B AEMCTBME Haslora Ha HeaBMKM-
MOCTb) M apeHAHas nnata. MopagoK UCYUCNEHUA M ynaaTbl 3€MeIbHOIr0 HaJlora yCcTaHaB/Iu-
BAeTCA 3aKoHoZaTes/IbcTBOM Poccuickon deaepauyum o Hasnorax M cb6opax. 3a 3em/u, nepe-
JaHHble B apeHAy, B3MMaeTCcAa apeHAHas nnarta.

MoA YMbIW/IEHHBIM 3aHMMKEHMEM MJaTEXEM 3a 3eMJII0 NOAPA3yMEBAeTCs COBEpLUEHUE
JENCTBMM, BNEKYLIMX YMEHbLUEHME MNATEXEM 3a 3EMJII0, MX HECOOTBETCTBUE YCTAHOBJIEH-
HbIM 3aKOHOJAaTENIbCTBOM CTaBKaM.

CocTaB paccmaTpvBaeMOro npectynieHma dhopmasbHbi, T. €. OH CYMTAETCA OKOHYEH-
HbIM C MOMEHTA COBEpLUEHUS NO6Or0 U3 TPEX NEPEYMCIEHHBIX AENCTBUMA.

CybbeKkTUBHAA CTOPOHA XapaKTepU3yeTCA MPAMbIM YMbIC/IOM: JIMLO OCO3HAaeT He3aKOH-
HOCTb CBOMX AEMCTBMM, CBA3AHHBIX C HE3AKOHHOM perncTpaumen CAenoK C 3emeM, UCKaxe-
HMEM CBEAEHWUM FOCYAapCTBEHHOrO0 KajacTpa HeABMMKMMOCTM, YMbILUIEHHbIM 3aHUXKEHMEM
pa3MepoB MJIATEXKEN 3a 3eMJI0, M KeNaeT UX COBEepPLIMTb.

06s3aTeNbHbIM 3/IEMEHTOM CY6bEKTUBHOM CTOPOHbI JAHHOrO MPECTYMJ/IEHWUA BbICTYyMaeT
€ro COBEpLLEHME M3 KOPbICTHOM MM MHOM JIMYHOM 3aMHTEPECOBaHHOCTM.

KopbICTHaA 3aMHTEpPECOBAHHOCTb 3aK/l04aeTCA B CTPEMIEHUMU JOIKHOCTHOIO /vua NyTeM
COBEpLLEHUSA HEMPABOMEPHBIX AEUCTBMM NONYYUTb ANS CE6A UM APYrMX ML, BbIro4y MMY-
LEeCTBEHHOro XapaKTepa, He CBA3aHHY C HE3aKOHHbIM 6€3BO3Me3AHbIM ObOpalleHUEM UMY-
LWecTBa B CBOK MOJIb3y MW NONb3Y APYrMX KL, (HanpuMep, He3aKkoHHOe MoJlyYeHue /broT,
KpeauTa, 0CBOOOXKAEHUE OT KaKMX-IMO0 MMYLLLECTBEHHbIX 3aTpaT, Bo3BpaTa MMyLLecTBa, no-
ralieHma gosara, onnatbl yCayr, ynaaTbl HA0roB U T. MN.).

JIn4yHana 3aMHTEepPeCcOBaHHOCTb MOMKET BblparkaTbCA B CTPEMJIEHMM M3BNEYb BbIrody He-
MMYLLLECTBEHHOIO XapakTepa, 00yC/IOBNIEHHYIO TaKUMMU MOOYKAEHUAMM, KaK KapbepusMm, ce-
MEMCTBEHHOCTb, KeNaHMe NPUYKPacuTb AEMUCTBUTENIbHOE MOJIOKEHUE, NOJIYYMUTb B3aMMHYIO
YCNyry, 3apy4mTbCs NOAAEPIKKOM B pa3peLleHun KaKoro-1m6o Bonpoca, CKpbiTb CBOK HEKOM-
NeTeHTHOCTb M T. N. (NnoctaHoBneHue MNneHyma BepxosHoro Cyaa P® ot 30 oktaA6pa 2009 r.
Ne 12 «O cye6HOM NpaKkTMKe Mo AeslaM O 3/10yNoTpe6AeHUN AONIKHOCTHBIMU NMOJTHOMOUYUAMM
M O MPEBbIWEHMM AO0IXKHOCTHBIX MOJIHOMOYMI»0),

Cy6beKT NpecTynneHus cneumasbHbld — AOJIKHOCTHOE L.

B npumeyaHuu K cT. 285 YK PO noa fONKHOCTHBIMU JIMLLAMM MOHMMAIOTCA /ML, NOCTOAH-
HO BPEMEHHO MM NO CneuMasbHOMY MOJIHOMOYMIO ocyllecTBaAWwmMe DYHKLUMM NpeacTaBu-
Tensa BNaCTU MO0 BbINOJHAOLWME OpraHU3auMOHHO-pacnopAanTe bHblE, aAMMHUCTPATMBHO-
X03SIMCTBEHHblE (DYHKUMM B rOCYZAApPCTBEHHbIX OpraHax, opraHax MeCTHOro camoyrnpasJie-
HUA, rOCYAAPCTBEHHbIX M MYHUUMMA/IbHBIX YYPEXAEHMAX, rOCYyAAPCTBEHHbIX KOprnopaumsx,
a TaKke B Boopy:KeHHbIX cunax PO, apyrux BoMCKax M BOMHCKMX popMupoBaHusax Poccuu.

J/Mua, 3aHMMaloLWMe rocyaapCcTBeHHble A0/KHOCTM Poccuickon deaepaumm, onpeaens-
I0TCA KaK /Mua, 3aHMMaloliMe JO/IKHOCTM, yCTaHaBAMBaeMble KOHCTUTYUMeM PoccuMcKoM
depepaunn, deaepanbHbIMKU KOHCTUTYLMOHHBIMM 3aKOHamMM M deaepasibHbIMM 3aKOHaMM
AN HENOCPEeACTBEHHOMO MCMNOJIHEHUS MOJIHOMOYMM FOCYAAPCTBEHHbIX OPraHoB.

AHanorMyHo onpeaeneHve nuu, 3aHUMALWMX FOCYAAPCTBEHHbIE AO/IKHOCTU CyObeK-
TOoB Poccuickon deaepaumm (LOMKHOCTU YCTAHABIMBAKOTCA KOHCTUTYLMSIMUM MM yCTaBaMM
cy6beKkToB PO).

CornacHo noctaHoBneHuto lneHyma BepxosHoro Cyza P® ot 10 despana 2000 r.
Ne 6 «O cyae6HOM NpaKkTMKe MO JeslaMm O B3ATOYHMYECTBE M KOMMEPYECKOM MoaKyne»
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OpraHmM3aLMOHHO-pacnopaAAnTEIbHbIE (PYHKLMM BKIOYAKOT PYKOBOACTBO KOJIJIEKTUBOM, pac-
CTaHOBKY M MoAGOpP KajpoB, OpraHW3auMio Tpyaa M CAyK6bl MOAYMHEHHDBIX, NOAAEPMKaHWUEe
avcumnavHel U T. 4. K agMMHUCTPATUBHO-X03AMCTBEHHBIM (DYHKUMAM MOTYT GbITb OTHECEHDI
MOJIHOMOYMA MO YMNPABAEHUIO U PACMOPANKEHMIO MMYLLECTBOM M [EHEXHbIMM CPefCTBaMM,
NPUHATME pELUEHMIM U HauMCNeHne 3apaboTHOM MnaTbl, MPEMMM, OCYLLECTBIEHME KOHTPOAA
3a ABUXKEHMEM MaTepUasibHbIX LieHHOCTEN M np. '

Heo6Xxo4MMO OTMETUTb, YTO KPYr Cy6beKTOB JaHHOIO NPECTYN/IEHUA Pa3/IMHEH ANA KaXKJo-
ro U3 nepeyncienHbix B cT. 170 YK PO geaHuit: OTBETCTBEHHOCTb 3a pErncTpaumio HE3aKOoH-
HbIX CAEJ/IOK C 3eMNIel HeCyT A0/IKHOCTHble nnua PesepasbHOM perncTpaLmoHHOM CyKObI'Z;
32 MCKaXKEHME YYeTHbIX JaHHbIX — AOJ/BKHOCTHble mua PefepanbHOro areHTCTBa Kajactpa
OOGBEKTOB HEABUMKMMOCTM; NPU 3aHMNKEHUM HAJIOrOBbIX NJaTEXEM 3a 3emM/Il0 — PaBOTHUKM
Ha/IOroBbIX OPraHoOB; B C/lyYae 3aHMKEHWA apeHAHOM MaThl 3a 3eM/I0 — COOTBETCTBYHOLLME
AOMKHOCTHbIE /LA OPraHOB MCMOJIHUTEIbHOWM BNACTM.

" Knenuykuli M. A. CucTeMa X03MCTBEHHbIX NpecTynnieHuin. M., 2005. C. 509.

2 Hanpumep, 06bAcHAA cBoto nosuumio, 0. I'. BacuH 3aMevaeT, YTo 3emNA ABNAETCA NPeLMETOM YKa3aHHOro
NpecTynsieHus, «NoCKObKY No6oe U3 AesHMI, NpeayCMOTPEHHbIX B Aucnosmumm cT. 170 YK P®, cosepliaeTcs
B CBSI3W C 3eMJ/Iel MK No noBoay ee» (YronoBHoe npaBo. OcobeHHas YacTb: yyeb. / noa pea. /1. 4. MayxmaHa,
C. B. MakcumoBa. M., 2004. C. 242—243).

3 JlonaweHko H. A. MpecTtynneHns B cpepe 3KoHOMMKM. M., 2006. C. 265—266.

4 B nuTepatype TPYAHOCTM NPUMEHEHMA JAAaHHOM CTaTbM CBA3LIBAITCA CO CAEAYIOLMMM MPUUMHAMM:
HeZ0CTaTOYHAsA YETKOCTb M MOJIHOTA NPABOBOr0 PEry/IMPOBaHUSA CAEJIOK C 3eMIEM, NopsAaKa PErmMcTpaLmm 1 yyeTta
JaHHbIX; HEeJoOLEHKa O6LLECTBEHHOM OMACHOCTU JEAHUA; BbICOKAs JIATEHTHOCTb M PECYPCOEMKOCTb COBMPaHMs
JlI0Ka3aTesIbCTB (YYebHO-NPaKTMUYECKMI KOMMEHTapUi K YronoBHoMY Koaekcy P® / noa pea. A. 3. XanuHckoro.
C. 513).

> YronoBHbIM 3aKOH B NMpaKTUKe paloHHOro cyaa / nog pea. A. B. Fanaxoson M., 2007. C. 270.

6 C3 P®. 1994. Ne 32. Cr. 3301.

7 Tam ke. 2001. Ne 44. Ct. 4147.

8 Tam »ke. 2002. Ne 30. Ct. 3018.

® Tam ke. 2007. Ne 31. Ct. 4017.

' Bron. BepxoBHoro Cyaa P®. 2009. Ne 12.

" C60pHUK AENCTBYIOLMX NOCTaHOBAEHMM NMneHymoB BepxoBHbix Cyaos CCCP, PCOCP 1 Poccuiickon Geaepaumm
no yronoBHbIM genam / otB. ped. B. N. PagueHko, Hayu. pea. A. C. MuxamH. M., 2008. C. 407.

2 B MTepaType BOMpOC O TOM, CYMTAETCA JIM FOCYAAPCTBEHHbIM PErMCTPATOP LOJ/IKHOCTHBIM JIMLOM, BbI3BaI
He6Oo/bLIYI0 AMCKYyCccuto. MpeacTaBaseTca, YTo B AaHHOM CJlyyae cnegyet cornacutbcs ¢ b. B. BomKkeHKMHbIM,
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Bnactu (Bo/mkeHkuH b. B. MpectynneHus B cepe 3KoOHOMUYECKOM aesTenbHocTH. CMN6., 2007. C. 170).
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P. Gilles”

THE ELECTRONIC PROCESS AND THE PRINCIPLE OF ORALITY

The author examines correlation and realization of orality and writing in judicial proceedings.
Electronic process development is critically estimated from the viewpoint of the named
principles. Doctrine and practical aspects of principle of orality use are analyzed, prognosis of
Judicial proceedings development is made.

Key words: electronic process, orality, effectiveness, publicity, oral proceedings, writing pro-
ceedings

Three recent events illustrate the current prevalence of the topic. The first is the 2007 world
congress of the International Association of Procedural Law (IAPL) at Salvador da Bahia,
Brazil, which concerned the digitization of court procedures as one of the discussed modern
reform tendencies. Additionally, the interim conference of the IAPL in Gandia, Spain in 2008
focused on the topic “Oral and written proceedings, efficiency in civil procedure”. Finally,
the colloquium of the 2008 IAPL in Pecs, Hungary dealt exclusively with the topic “Electronic
Justice: Present and Future”.

These and many other new discussions about electronic proceedings and oral proceedings
in multiple jurisdictions have reanimated the older discussions about written proceedings
and oral proceedings'.

l. Preliminary Remarks

This report starts with some reflections on the title itself and its key and catchwords i. e.
the “Electronic Process” on one side and the “Principle of Orality” on the other side.

1. Electronic Process

The phrase “electronic process” should not be understood only as a certain type
of court proceeding or as related to court procedures as a whole. Instead, the phrase
indicates a strong, ongoing worldwide movement embedded in fundamental reforms
of justice systems and of the administration of justice and court procedures as well.
The term “electronification” is more fitting than many other widely used expressions
such as “computerization”, “digitalization”, “technicalization”, or “virtualization”; the
new name “electronification” fits better to other related terminology such as e-court,
e-procedures, e-files, e-documents, e-signatures, etc., which refer to the ongoing
introduction or intrusion and use of the so called “New Media”, and in particular the tele-
information and telecommunication techniques, (i. e. IT) in the realm of the judiciary
regarding the judicative as the third power.

This development creates masses of legal problems in addition to practical and
legislative problems which lead to many controversial discussions and debates. Quite often
the discussions are focused on the contrast of oral proceeding with their counterparts
in recorded (often electronically) proceedings. The result is often debate over whether
an oral procedure would be preferable and more efficient than a written or an electronic
process, and vice versa. For the average jurist, far from being an IT-expert, it is not so easy
to approach the “electronic world” of today with limited knowledge and experience in this
area. Most jurists almost certainly have and use technology including personal computers,

" Twnnec Mutep (Gilles Peter) — aokTop mpaBa, npodeccop YHuBepcuTeTa ete (OpaHKbypT-Ha-MalHe,
Fepmanuna). E-mail: P.Gilles@jur.uni-frankfurt.de.
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laptops, printers, and scanners. They have access to internet and intranets, search and
find all kinds of information regarding data, send and receive e-mails and attachments,
and operate index and findex and databases using only a small percentage of the available
functions. A minority of them have probably some knowledge and experience also with
internet video conferences, which would be more aptly named “audio video conferences”
in our context and in regards to orality.

Yet all this represents only a very small sector of the huge and consistently growing
IT world in which new discoveries and innovations are made not every month or week,
but every hour and minute. Accordingly, the prognosis is that most or all of the currently
used hardware and software will be obsolete and outdated within a few years. A simple
jurist’s commentary, in this face of this rapid, enormous and difficult to imagine electronic
process, can only be, “Wait and see”.

2. Principal of Orality

Returning to the conference title and the catchphrase “principle of orality”,
it seems at first glance that there is an overall consensus as to what this principal
means. However, a normativistic, positivistic educated and trained jurist would have
difficulties comprehending this principle to its full extent. In particular, if difficulties
in comprehending the principle of orality occur because the principle of orality means
a principle of informality, and this principle corresponds to the personal presence of
court procedure participants through the directness and spontaneity of information and
communication in the court room. The principle of openness and public exposure is
apparent in court procedures as well.

For a convincing solution to this question about the full meaning of orality, we therefore
need sociologists, psychologists, or other social scientists such as experts for conflict or
communication theories or sociologies. What the jurists themselves can offer to explain this
phenomenon of orality is often not much more than a declaration or explanation. A jurist
might define orality as merely a transfer of information from one person to another one via
“mouth to ear” by the help of words or language, or an interaction of speaking and hearing.
Not only must the poor definitions of orality be criticized, but also its misunderstandings
and dubious generalization.

Terminology such as “oral and written proceedings” mirrors and represents a leading
procedural doctrine that divides and contrasts the supposed types of intra-court or extra-
court proceedings: the “oral proceeding” on one side and its opposite, the “written
proceeding” on the other side. Furthermore, a leading doctrine explains “orality” and
“writing” as different forms of procedure. This raises the question as to whether oral
speeches, disputes, debates, argumentations, pleadings, palavers etc., among persons
involved in litigation, including the parties, lawyers, and judges, could really be called
“proceeding” or a “procedure” since they are forms of conflict resolution. The reason that
these may be misnomers is orality itself as a verbal expression is formless, and therefore
the principle of orality is one of formlessness and, respectively, informality. This principle of
orality is best examined in contrast to principles of formality like the traditional “principle
of writing” related to the “written form”, which is now supplemented or substituted by
the modern electronic format as an extension of the written form.

To my knowledge, an entirely oral proceeding, particularly in the frame of civil justice
systems, does not exist. Even if there are just oral judicial disputes about a legal case
for conflict resolution reasons, as in the exceptional case of Thailand, there will be
at the very end of the oral utterances at least a protocol, a written settlement, or
a written judgment.

In contrast, one can find, not only historically but also in present times, many countries
which predominantly use the written form in at least civil procedures, and we also can
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find many countries which principally use written formats with some exceptional oral
opportunities. The purely written form had been overwhelmingly predominant in Europe
and elsewhere over the past centuries. The predominance also includes Germany, where
the principle of writing had been practiced up to the year 1879.

Since then, the majority of the purported developed countries have some manifestation
of both orality and writing as a hybrid, combination or an alternation of successions.
In other words, they have court procedures with written as well as oral parts, elements
or steps. Even so, the written elements as compared with the oral elements have become
dominant according to the aptly turned Latin saying, “Quod non est in actis, non est in
mundo”, meaning, “That which is not in the literature does not exist”. This universal
truth can be applied to highly formalized legal procedures worldwide.

The dominance of writing exists in spite of the fact that, for example, in Germany the
“miindliche Verhandlung”, or “oral hearing”, is the centerpiece of the entire process of
civil litigation. However, the lawsuit or procedure itself is generally spoken just an outer
form to channel the content of a legal case.

3. The Relation between Electronification and Orality

To conclude preliminary reflections on the title, this copula “and” connects the electronic
process with the principle of orality. The anticipation — or even the fear — is that this
powerful and, in my opinion, unavoidable and irresistible stormy movement will sooner or
later lead to a setback, displacement, or total suppression of orality in the arena of court
proceedings. The ultimate conclusion may be the abolishment of the principal of orality,
or a victory of the written or electronic form in the ongoing competition between orality
and the written or electronic format.

Il. Electronification as Hyperformalization of Court Procedures
1. Formality and Formalization of Court Procedures

When talking about the formality of court proceedings, one should keep in mind
the past period of the so called “formalization” of the civil procedure, its law, and its
science. One may use the history of the development of civil procedural law and its
scholarly treatment in Germany as an example. If one takes a glance at the history of
the development of German civil procedural law, one must unfortunately say that, until
a few years ago, there was a noticeable disregard of civil procedural law within the
rankings and prestige scales of legal subjects and legal disciplines among the generally
predominant opinion of the German jurists. The disregard was based in a large part on
the widely-held misconception that civil procedural law (just as any kind of procedural
law) has been characterized as a purely technical, practical, functional or formal branch
of law. It has been seen as a mere accumulation of rules concerning forms, time limits,
services of process, and technical measures. According to the leading opinion, this
supposed formal law has to be or should have to be strictly distinguished from material
respectively substantive law, namely the private law, which was and still is viewed as
the “true” law and the only challenge of justice for judicial decision-making. Especially
within the university education of jurists, civil procedural law has, for the most part,
only played a secondary role as a mere appendix to civil law for decades.

In short, civil procedural law long has been considered to be a law of legal enforcement,
i. e. an area of law that merely serves for the enforcement of subjective private laws;
even today, this view often can be found in descriptions of the goal or purpose of civil
procedure. It is also noteworthy that the representatives of the discipline also suffered for
a long time from this undeniably naive perception of the fundamental character of civil
procedural law and the resulting grossly false assessment of its qualities and functions.
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Not infrequently, the representatives were blamed for “interest blind”, “value neutral”
or “nonpolitical” depictions of institutions, or for a legal doctrine “free of morals” in
“a splendid isolation”.

The period of formalization was followed by a period of “materialization”, in which
the substantive material and even constitutional values of the “formal procedural law”
were discovered and recognized. The formalization period was criticized as resulting in
a “hyperformalization” of civil procedure. The hyperformalization of civil procedure, can
be observed today in many parts of the world, is characterized by the ongoing full or
partial electronification of justice systems and court procedures.

2. Hyperformalism of Electronic Procedures

Caused by the current problems plaguing justice systems and boosted by the millen-
nial turn’s atmosphere of a totally “new era in the history of manhood”, there is another
tendency worthy of mention. This tendency also concerns the topics discussed herein,
and it is described by the term “modernization”. “Modernization” is a slogan often used
by ministries of justice, legislators and politicians, especially in many justice reform
projects and declarations about how to improve the efficiency of judicial administration
by making court proceedings speedier, cheaper, better, or more attractive to the popu-
lace. However, when we look behind this term, there is not much more to detect than
a mere punctual planned or already practiced introduction of the so called “modern media”
or teletechniques like teleinformation and telecommunication to improve just the bureau-
cratic and organizational side of justice administration and just the technical, operational
or processing side of court management and court procedures.

This tendency, which could be called “electronification” according to the same
nomenclature as popular abbreviations like “e-justice”, “e-procedure”, “e-law”, etc.,
is also named “virtualization”, “digitalization”, or “computerization” in reference to
the sense of an ongoing permeation of the antiquated judicial administration, old-
fashioned court office equipment, and outdated procedural behavior by incorporating
new media and its potential.

Examining in particular the respective new “e-procedural-law” or “e-law of justice
administration” (as in the German Judiciary Modernization Act of 2003 or the Ger-
man Judiciary Communication Act of 2003) and at the new splinters of scattered single
“e-norms” which simply have been slipped over certain provisions in the old Codes of pro-
cedural law (such as the German Civil Procedure Order of 1877), one gains the impression
that all these legislative novelties concerned are offering little more than a new form —
the “electronic form” — replacing or augmenting the usual traditional paper format or
respectively the “written form” (both named “text form”), while their substantive con-
tent, use, and working processes remain unchanged.

Like all forms, the electronic form also has the function to preserve and to conserve
its content. Therefore, the reform movement toward electronic format, which appears at
first blush to be most progressive, is in reality an utmost conservative. It is conservative
because this supposed modernization concerns nothing more than a change of format. It is
insofar a mere “reform of the form”, and not a reform of the content itself.

This substitution or enrichment of the traditional written form by the new electronic
form, particularly in the field of information and communication, is found in e-registers,
e-files, e-folders, e-documents, e-signatures, e-databanks or e-mails. These terms appro-
priately describe the replacement of one data storage media by another. In other words,
the widely praised “modernization of justice” by the new media often means little more
than the effort to replace or to augment the conventional form of actions, reactions and in-
teractions of procedural or administrative working processes. Throughout Europe, however,
the paper form is still predominant. This form is present in the terminology of procedural
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law with words such as “register”, “catalogue”, “list”, “document”, “signature”, “book-
let”, “docket”, “writs”, “writing”, “file”, “folder”, “paper”, “binder”, “index”, “certifi-
cate”, “transcription”, “copy”, “protocol”, “record”, etc. Compared with this traditional
paper form, the electronic form presents itself as an improvement over the conventional
paper form, or as a “hybrid”. Another electronic form that some countries have made
plans to implement the imperfect supplementation of in-court “live” oral communications
and negotiations (video conferences) by the use of real-time audio-visual transmissions in
the courtroom. Changes such as these make the “modernizers” appear simply as “formali-
zers” who pay more attention to the format than the content which urgently needs reform.
To illustrate in short the unalterable need for such a material or substantial modernization
of justice, it is sufficient to know that business accountants and management consultants
chartered by the German Ministry of Justice to analyze the present judicial realities were
shocked by the inefficiency of the traditional court management and the court procee-
dings and by the immense waste of time, manpower and money. The research team found
that court management suffered from circumstantiality, intricateness, formality, heavi-
ness, slowness, costliness and complicatedness.

These factual deficiencies found out are to a big part raised by widely inflexible and
obsolete legal over-regulation in the contemporary judicature acts and procedure codes,
which — at least in Western Europe — often stem from the 19" century. Although more
recently amended, enacted, or imported by one nation to another, they mostly are still
deeply rooted in their foreign legal history and impose old patterns. With rare exceptions
in regard to faintly modernized newer codes, the procedural codes predominantly can
be described as outdated, retrospective and past-orientated, and therefore not truly
“modern”. Updated, prospective and future-orientated justice administration codes, court
acts or procedural orders do not seem to exist.

Coming back again to the so called electronification of justice systems and court
procedures, such as the movement toward totally “virtual” court procedures or “tele-
courts”, it must be pointed out that this ongoing metamorphosis will be inevitably and
irresistibly carried out, regardless of the doubts as to how necessary and actually useful
the changes will be. Already this development creates severe theoretical and practical
problems for the proceduralists. For example, the rapidly ongoing electronification of
court procedures, accompanied by more and more so-called “e-procedure law”, forces
one to reconsider nearly all of the confided procedural principles such as the principle of
accessibility, the principle of submission of facts and evidence (in modern terminology,
“the principle of information”), the principle of negotiation (in modern terminology:
“the principle of communication”), the principle of directness, the principle of presence
of the participants, the principle of publicity, the principle of effectiveness, and others.
We should recognize that the most important and significant part of court proceedings,
despite the widely but not unanimously accepted principle of orality (i. e. formlessness),
is that of the “file” or “paper” process. This file or paper process can described in modern
terms as a “data processing system”, an “information system”, and a “communication
system”. As such, our old-fashioned court procedures, on one side, and the new world
of teletechniques with its “electronic data processing”, “teleinformation” and “tele-
communication”, on the other side, show a great deal of reciprocal attractions, affinities,
and compatibilities. This makes it apparent that the court proceedings in particular and
the judicial systems in general are fallow, open fields which will be conquered by
the new media sooner or later. This still will hold true, even if it turns out that the fully
electronic or partly electronically supported court procedures are not all faster, cheaper,
and better than the old-fashioned ways. Additionally, we have to keep in mind the high
costs for buying, installing, maintaining and updating both hardware and software, and
furthermore the fact that, for example, by using e-mails, only the information-transfer-
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speed can be reduced to split seconds, which does not mean at all that the proceeding
as a whole (including hearings, deposition taking, negotiation, decision making, etc.)
will become faster. Last but not least, one should consider the opinion of experts that
a court procedure without any paper cannot truly exist. This opinion contains the option
of a future “double-track” model, which certainly would not be cheaper and faster than
a one-track procedure of the old or of a new style.

One more remark to finish this chapter: the ongoing legalization of judicial or procedural
phenomena by the creation of e-justice or e-procedural norms also stands for a strong
move, here called “formalization”, towards a new quality of “formalism” in our procedural
law. Procedural law is a field of law which has been long characterized as a “formal” or
even formalistic field of law, neglecting all its material, substantial and even constitutional
impacts and values.

lll. Dominance of Written Form and Decline of Orality —
the German as an Example

1. Written Proceedings and Oral Negotiation

Looking at the provisions of the German Civil Procedure Code (Zivilprozessordnung,
or “ZP0O”), we find in Book 1 stemming from 1877, named “General Provisions” of this
codification, in Section 3 “Procedure”, under Title 1 “Oral Negotiation” (miindliche Ver-
handlung) in the first paragraph (8 128 | ZPO), the apodictic sentence: “The parties ne-
gotiate the legal dispute in the face of the adjudging court orally”. The mere location
of this paragraph makes it clear that at least the lawmakers themselves attached great
importance to the oral negotiation as a communicative interaction between the litiga-
ting parties and only between the parties and/or their lawyers. Only if both parties agree,
the court discretionary has the discretion to render a decision exceptionally “without an
oral negotiation” (8 128 Il ZPO). If lawyers are involved in the trial, this oral negotiation
must be prepared by preparatory writs (vorbereitende Schriftsdtze, §8 129,130 ZPO). These
are apart from the initial written complaint (Klageschrift) of the plaintiff (§ 253 ZPO) and
the defendant’s subsequent written answer to the complaint (Klageerwiderungsschrift,
§ 277 ZPO) as decisive writs (bestimmende Schriftsdtze). All these writs are practically the
main sources of factual information for the court in particular.

According to a strict legal order (§ 272 ZPO), the legal dispute must be disposed principally
in one comprehensive main hearing (Haupttermin) after its preparation either by an early
first hearing (friiher erster Termin, 8 275 ZPO) or by a written pre-trial (schriftliches
Vorverfahren, § 276 ZPO).

A relatively new section asks now for a mandatory “conciliation negotiation”
(Giiteverhandlung, § 278 1l ZPO) aiming an amicable settlement of the dispute, which
takes place directly before the beginning of the intrinsic controversial oral negotiation
of the case. This is a new regulation, which in practice turned out be a legislative flop.
Concerning the course of the negotiation the regulations are the following: the presiding
judge must open, guide, and close the negotiation taking care of an exhaustive debate
and complete argumentation of the case (§ 136 ZPO) before rendering a decision.
The oral negotiation is started by the applications of the parties and their pleadings
must be done in a free, ad-lib oral argument covering the litigation as a whole in all its
factual and legal relations (8 137 I, Il ZPO). The parties are obliged to declare the factual
circumstances completely and truly (8 138 | ZPO), while the court has the duty — as far
as required — to discuss the litigated subject, its factual as well as its legal side, to ask
questions and to give advices and directions (8 139 ZP0O). Concerning the more detailed
content of the oral negotiation, it is requested normatively that the parties deliver
their statements in a timely manner. In particular, this pertains to statements related
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to offense and defense, allegations and contradictions, objections, evidence and coun-
ter evidence. In other words, as early the promotion or expedition intending proce-
dural case conduct (§ 282 ZPO) requires in accordance with the procedural situation.
If a proof taking has taken place, the parties again have to negotiate concerning its
results, and reconsider the dispute relations as a whole (§ 283 ZPO). Finally, the pro-
nouncement of the judgment by reading the formula (88 310, 311 ZPO) also can be seen
as an expression of orality.

Recognizing all these legal texts of the German Civil Procedure Code, one may gain
a preliminary impression that in Germany orality plays a significant or even a dominant
role in typical, full-fledged civil proceedings. However, all the regulations presented
before are just text-law, paper law, or “law in the books”, as the Americans would say, and
not the living law, the law in action or the practiced law. In other words, the mentioned
norms reflect just idealities and more rarely the realities of the German judicial and
procedural situation regarding the actual condition (“Istzustand”) and not the target
state implied in the norms (“Sollzustand”). Besides, most of the quoted paragraphs deal
more or less with orality, while the masses of provisions — out of which only a very few
had been mentioned up to now — refer to writing or to the written form.

As previously discussed, German civil procedure primarily has the character of a “file
process”, a process of writs, or a paper process (Aktenprozess), an opinion which can be
easily substantiated by the huge numbers of procedural norms and procedural phenomena
dealing with the written or text form and which are indicators for the principle of writing.
The most significant indicators are:

the initial written complaint (8§ 253 ZPO) and the written answer to the complaint
(8 277 ZPO) as in constitutive or decisive writs as well as in preparatory writs (8§ 129, 130
ZPO) produced by the parties or their lawyers;

the written pre-trial for preparation of the main hearing;

the formal requirements for all types of judicial decisions, sentences, judgments,
directives (Urteile), degrees (Beschliisse), or orders (Verfiigungen), particularly for the
most important judgments (Urteile, 88 313, 317 ZPO) and for those decisions which function
as written conditions for execution, i. e. as in an executory title (Vollstreckungstitel)
(88 704, 794 ZPO);

the requests for writing concerning the form and the content of judgments (§ 313
ZPO), their service, and executive copies (8§ 317 ZPO). This also includes requests for
the correction and additions of decisions (8§ 319ff ZPO);

the coercive demands of detailed protocols (§§ 159ff ZPO) relative to the whole negotiation
and to each proof-taking and, in plain words, about all important actions, reactions, and
interactions of the private, professional and official participants of the lawsuit;

the uncounted provisions, mentioning files (88 143, 168, 298, 299 ZPO) and documents
(8 131 ZPO), signatures, copies (8 133 ZPO), writings, letters, excerpts, certificates,
enclosures, binders, booklets, dockets, registers, catalogs, indexes, transcriptions, lists,
protocols, records, titles, clauses, attachments, data storages, handwritings, holographs,
notarizations, authentications, attestations, credentials, etc.;

the formal requirements for separate proof taking intra-court procedure, asking for
an order for proof taking (Beweisbeschluss §8 358, 359 ZPO);

the regulations about writs and protocol for proceedings at local courts (§ 496 ZPO);

certain types of non-oral special procedures such as document procedure, including bill
procedure ( Urkunds- und Wechselverfahren 88 592ff ZPO);

the formalized proceeding for provisional judicial protection (Arrest und einstweilige
Verfligung 88 916ff ZPO).

Last, but not least, as a further practically immensely important special procedure,
the payment order procedure (Mahnverfahren 88 688ff ZPO), a procedure which is highly
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formalized. The procedure is formalized in a way that is often automatic and mechanical
and, more recently, also partly electronical. In this context, it is noteworthy that in
Germany the estimated number of incoming payment order proceedings at local courts
is about twelve million proceedings per year.

2. Writing as Reality, Orality as Ideality

Even the mandatory written elements of German civil proceedings are overwhelming
in their quantity. Nevertheless, according to law, there is a respectable space left for
orality. As already explained, the “oral negotiation” should be viewed as the central event,
holding an exponent position in the whole CPO. Besides the main rule (§ 128 | ZPO), one
can find more than one hundred provisions mentioning the “negotiation” (Verhandlung)
or a “negotiating” (Verhandeln) in many respects and procedural relations. These terms
always signify an “oral negotiation”, which also holds more or less true for terms like
“pleading” and “hearing” or other expressions, as well.

However, this ideal world of norms does not reflect and describe the real procedural
practice, particularly not the full-fledged normal or ordinary first instance fact fin-
ding and law applying proceedings at the local courts (Amtsgerichte) and district courts
(Landgerichte) as entrance courts. At these entrance courts today, the oral negotiation
plays no longer plays a significant role in factual or normative reasoning. First of all,
the entrance courts suffer from an extreme caseload or even overload in regard to circa
1.5 million incoming civil cases per year. This immense amount of work for the judges
an courts in civil jurisdiction does not allow for extensive oral negotiation and oral ar-
gumentations on a case by case basis. It is mostly presented already in written form
anyway, covering all factual and legal issues completely, as the law demands.

Besides, already since the amendments of the German CPO from 1909 and 1924,
the parties and their lawyers are expressively permitted to refer to all their writs,
delivered in advance (§ 137 lll ZPO) during the judges’ so-called “hearing” of parties’
“speaking” — an opportunity extensively used and which is everyday court practice.

This possibility of referring to the written statement has been long weakened, and
more and more the principle of orality severely weakened. Nowadays, this has resulted
in accusations of the alleged orality of being a farce or myth, and criticizing the devel-
opment as a decline or “downfall of the oral negotiation”. An additional remark about
the oral discussion should be made not only in regard to the factual side, but also to
the legal side of the debated subject: there are judges who, in proceedings where law-
yers voluntarily or coercively are involved, dislike or simply tolerate any of the lawyers’
legal explanations as equally educated and trained legal experts. This judicial attitude
and habitude corresponds with the old and questionable devise “iura novit curia”, and
no one else than the curia. Even in appellate proceedings at High District Courts (Ober-
landesgerichte) and at the Federal Supreme Court (Bundesgerichtshof), where only
the pure or a main legal control of the appealed decision is at stake, one may find oc-
casionally such an approach among judges. This approach is far away from the idea of
a legal cooperation among the experts in law during the stages of fact finding and law
finding, while the final judgment is undoubtedly in the responsibility and autonomy
of the judges alone.

3. Oral Information and Communications
as Statutory Centerpieces of Civil Procedure

Orality, and especially the oral negotiation, is not only a debacle from a practical point
of view, but also from a theoretical one for several reasons. The described destruction
and devaluation of the principle of orality, particularly in regard to so “hearings”, where
the judge and — according to the principle of publicity — also an audience in the courtroom,
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should hear, what the parties and their lawyers have to say based on the fundamental
right of the litigants to be heard (Art. 103 GG) and the corresponding fundamental duty
of the judge to lend them his ear. This is certainly caused by the two aforementioned
circumstances:

There is, in the first place, the immense workload by the millions of incoming of civil
cases at the civil courts every year and the respectable efforts of the judges to manage
this load by huge amounts of disposals avoiding an increasing yearly backlog.

Then, there is the legal permission for the parties to refer to all their writing and writs to
a large extent, replacing the original regulation, and asking the parties for comprehensive
and complete oral presentations at the hearings.

The procedural scholarship must be blamed as well for the decline of the theoreti-
cally still praised principle of orality as an important characteristic among the amount of
purportedly fundamental principles regarding basic maxims of civil procedural law. For
nearly all German proceduralist, the immensely high value of private autonomy finds its
expression in civil procedure in the “principle of parties’ disposition” upon the course
and subject of litigation (Dispositionsgrundsatz), and — most relevant for the here trea-
ted topic — in the “principle of negotiation” (Verhandlungsgrundsatz) which is equated
with the “principle of parties’ submission of facts and evidence” (Beibringungsgrund-
satz) by the absolutely leading procedural opinion. These principles reflect the parties
responsibility to introduce into the trial orally or in written form the relevant historical
facts of the case in order to reconstruct the past factual situation (“truth finding”) which
caused the legal dispute. For most scholars and practitioners, both principles are identi-
cal and the different names are merely synonyms containing nothing more than the sub-
mission of facts and evidence. This way of thinking neglects or even completely ignores
the aspect of negotiation. This equalization or identifying of the Beibringungsgrundsatz
as an — in modern terms — “principle of information” with the Verhandlungsgrundsatz
as a “principle of communication”, absorbing the Verhandlungsgrundsatz by the Beibrin-
gungsgrundsatz, is a severe mistake with the consequence of a dogmatically cultivated
ignorance about the oral negotiation. No wonder therefore, that — as far as known — in
none of all the study books and commentaries on civil procedural law we will find any
deeper definitions, descriptions and explanation, what Verhandlung in the true sense of
this terminus could mean and should mean. Insofar, the Verhandlungsmaxime is not yet
really discovered and developed.

4. Orality and Writing as Factors of Efficiency

When asking about the influences of orality and writing regarding the efficiency of court
procedures, we often face the question as to whether oral proceedings are more efficient
or less inefficient than written ones and vice versa. Such an indifferent question in all its
generality does not make much sense and does not allow any profound answer.

First of all, one must clarify what it means when using the now ubiquitously used
words “efficiency” or “effectiveness”. These terms may contain aspects of quantity, as
well as of quality, time span, workload, work management and manpower, duration, de-
lay, acceleration and deceleration, resources, personal, facilities and equipment, costs
and expenditure, of organization, structures and functions. Other aspects are more of-
ten embraced by catchwords like “economization”, “rationalization”, “rationing”, “cen-
tralization”, “concentration”, or “simplification”, or by reform slogans including “lean
justice” and “lean procedure”. If one examines reform efforts to make procedures more
speedy and less costly, and reduces procedural “efficiency” to the question of whether
a court proceeding is simple, cheap, and quick, these considerations lose reflections
about the aims of court procedures in our times. The primary, but very difficult to
achieve, purpose must be to render an as justifiable as possible expenditure, that means
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the main purpose is to balance or “optimize” the several and partly contrary aims of
a civil process. If this target is reached, the proceeding may be valued as “effective”.

In this context, it is worth mentioning the outdated prejudice that written procedures,
as compared with oral ones, are generally slow, heavy, circumstantial, and costly. This
opinion is rooted in ancient court situations in which writs and files were handwritten
or recorded using old-fashioned mechanical typewriting machines. However, in this new
era of high-tech, multimedia, internet, electronics, and audiovisual equipment, written
proceedings have the potential to be at least as speedy as litigation which is primarily oral.
For example, in Costa Rica, where first instance civil proceeding had lasted on average
about seven years, the justice system reformers since a decade have called for nothing else
but for Oralidad as a Gran Reforma or a panacea to cure all the maladies of the written
processes; this is a very illusionary reform approach. Furthermore, as already mentioned,
most of the present civil procedures exist as a combination of both written and oral parts,
and of phases or steps as possible “factors of efficiency”. Therefore we cannot plainly ask
if an oral procedure is more or perhaps less efficient than a written procedure. Instead, we
must ask, which procedure in which oral-written-construction and course is more efficient
than another one of this combination type.

When we want to avoid mere speculations, then this question can only be answered
on the basis of empirical analyses and research, particularly research by sociologists and
economists, revenue agents, business administrators, financial auditors, management
consultants, specialists of business organization, etc. This research, as previously
mentioned, had been done in Germany during the 1980s and was embedded in a huge
project of the German Ministry of Justice called Strukturanalyse der Rechtspflege
(SAR). The empirical results of that project unfortunately led to only very few
legislative reforms of the German Civil Justice System. Meanwhile, many of the SAR-
results have become outdated due to the introduction of electronic data processing,
teleinformation, and telecommunication, which have started to conquer the justice
administration systems and the court procedures, as well.

IV. Reasons for Defending and Saving and Causes
for Attacking and Damaging the Principle of Orality

There are many good reasons to defend the principle of oralitiy against the negative in-
fluences of the ongoing electronification, and to save this principle in the realm of civil
procedure in general and in the realm of labor procedure in particular. However, there are
also plenty of causes as to why the principle of orality will be more and more endangered
and finally perhaps eventually given up. In the following, the pros and cons can be pre-
sented only in a very sketchy way, using only catchwords to describe the positive aspects
regarding the advantages of the principle as well as the negative aspects related to its
disadvantages. The pros and cons will be listed without any comments, weighing and valu-
ation, because my own approach to the fundamental question about orality versus written
procedure is anyway not an “either-or” or a “neither-nor”, but rather an “as well as”.

1. Pros

Concerning the pros, we can read and hear:

orality is the indispensible, most important concretization of the fundamental human
right to be heard;

orality is a condition and guaranty of the principle of publicity as an instrument of court
control by the public;

orality is the best, easiest, and quickest way to reconstruct the historical factual
situation of a case truly and completely;

NrPAXXOAHCKOE MNMPABO M MNMPOLIECC

The electronic process and the principle of orality

D
N



SJIERTPOHRROEN PV IO>KERVIE
K<POCC »‘|Vr,|5 KOMY HOPI 'IE'I'IFIEEES"'INk‘l XXVPHATIV>

NPAXXOAHCKOE MNMPABO U MNMPOLECC

orality makes a lawsuit quicker, cheaper, and more effective and economical because it
requires less time, less costs, and less expenditures;

orality allows for direct information and communication between the official, professional,
and private lawsuit participants, immediacy of actions, reactions, and interactions and
spontaneity;

orality and its condition of presence of the participants and their “face-to-face”
attendance creates an atmosphere or climate for voluntary conflict resolutions like consent,
agreement or intra-court settlement.

This last aspect may be of special interest in case of labor proceedings, which not
always but often deal with so called “personal conflicts” and not only “financial” ones, i. e.
with conflicts in which individuals like employees are personally and emotionally engaged
and involved, as in family law. Therefore the legislators have long installed “conciliation
hearings” for negotiation (Gliteverfahren) in labor and family court procedure regulations,
and in Germany newly in the Civil Procedure Code, as well.

2. Cons

Concerning arguments against the principle of orality, we can read and hear:

in contrast to written form, orality does not take into account the limited brain ca-
pacities of judges for adaptation and remembering of broad and complex oral information;

orality offers too much publicity and too little privacy, intimacy, and confidentiality;

private and professional participants of law suits are losing interest in oral hearings and
choose more and more written proceedings where the law offers them this alternative;

for middle class business people as the primary clients of civil court services and as
“repeat players” and not as “one shooters”, oral hearings means expending a vast of
time, manpower and money, particularly when management or executives are involved and
forced to show up personally at court;

orality means in general more and more costs and expenditures, intricacies, circumstan-
tiality, inconvenience and trouble;

the common representation of private parties like employees by lawyers, legal advisors,
representatives of organizations like those of trade or labor unions, shop committees, staff
associations or work councils aggravate alternative conflict resolution during oral hearings;

the promoters of orality ignore the increasing incompetency of private parties in this
day and age to articulate themselves orally, verbalize complex subjects, and to argue
clearly and logically;

furthermore the growing poverty of speech and growing impoverishment of the own
language particularly among the younger generation is neglected;

there is also a growing aversion against direct personal contact with courts and with
judges face to face in a courtroom;

for those who enjoy and who are used to e-shopping, e-commerce, e-banking, e-conci-
liation, e-mediation, e-arbitration, e-diagnoses, or e-therapies, coming to court and joining
an hearing means inconvenience;

finally, in our era of the new media, the principle of orality does not fit anymore to our
electronified world. This has created a new cult of life and changing human behavior and
customs, habitudes and attitudes, mentalities and emotions more deeply engrained than
ever before.

V. Final Remarks

The differentiation of fact submission from negotiation respectively information from com-
munication, in civil procedure is also necessary for a better understanding of the functions
and effects of orality here and writing there: writing or the written form have always or
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mostly a conserving, preserving, affirming, assuring or contesting function in concern of its
content being the bearer of all kinds of information or — in a modern term — of “datas”.
In civil proceedings the writs of the litigants contain typically the contrasting standpoints of
the parties, who contest their contrary positions like a modern kind of the old roman “litis
contestatio”. Insofar the written form documents mainly the adversary, contradictorial or
confrontational character of a procedure or of certain of its phases.

In the contrast, orality in procedure and in the first place the legally ordered but
practically neglected “negotiation” is always already by definition an oral one, because
just the exchange of papers, the mailing and re-mailing or a correspondence could not
be named a negotiation in the true sense of the word. Such a face to face negotiation
stands not only for oral controversies and dispute (“streitige Verhandlung”) but also for
the approximation, clearing and compromising of the standpoints, for cooperation and
compensation, for reconciliation and settlement (“gtlitliche Verhandlung”) or in short for
“communication” as an interaction between the parties and only between them.

When therefore judges full of pride, report about how many proceedings or how many
parties they have negotiated or even settled, then this outing attests a great misconcep-
tion of the role and the tasks of a judge, who himself is not a negotiating partner but at
the most just a moderator or mediator.

In sum: all the justice-system reformers, who want to replace the existing “litigation
culture” by a “reconciliation culture” should take care of the orality, the intra-court as
well as the extra-court one.

Being aware of the orality and its denoted functions and effects, we may move to
the question of its efficiency.

As the author of this contribution feels unable to summarize all the touched aspects of
the discussed topic, just a very last observation to end with:

One should be aware of the fact that the described movement is to a far extent
unavoidable and irresistible. Furthermore, the so called formalization or even “hyper-
formalization” particularly of court procedures by the ongoing electronification is widely
submitting and aggravating the controversial, adversary or contradictorial style of legal
conflict resolution by litigation at courts. But there exists another contemporary very
strong movement, which means a severe contrast to the movement just mentioned. This
is the current fundamental worldwide movement, asking also in respect to intra-court
procedures for “reconciliation” contra pure litigation, i. e. for much more oral and di-
rect face-to-face communication and cooperation among parties, lawyers and judges,
present in the court room. This challenging goal may also be described by the general
title of the world congress of the International Association of Procedure Law at Gent,
Belgium, in 1977 as the striving for a “Justice with a Human Face”.
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IJIEKTPOHHOE NMPABOCYANE
N TPAHCMAPEHTHOCTb CYOEBHO CUCTEMbI

PaCCManMBa/OTCH BOrpOCkl BHEAPEHNA MHCpOpMaL{MOHHb/X TEXHOJIONV B rpaxxkaaHckoe 1 ap-
6MTpa)KHO€ Cy.4orpon3BoAcCTBO. AHaﬁVBMpy@TCH viges 3JIeKTPOHHOIO ripaBoCcyAnsa C TOYKU 3pe-
HWVIA MNOBbILLEHVA OTKPbLITOCTU U AOCTYINHOCTU Cy,ﬂ€6HOﬁ B/1acTtu, rnpeofosieHnAa rnpaBoBoOro HUr-
JIM3Ma, CHVY>XKeHWA KOHCpﬂMKTHOCTM B 06LL[€CTB€.

Kno4yeBble C/l0Ba: S/IEKTPOHHOE paBocyne, I/lHd)0,0MaL{MOHHb/@ TEXHOJIoMMu, /',Oa)K,ﬂaHCKMVI
rpoyecc, OTkpbITOCTb 1 AOCTYNHOCTb CyAd

The article deals with the introduction of information technology in cvil and arbitration judicial
proceedings. The author analyzes the idea of e-justice in terms of increasing openness and
accessibility of the judiciary, overcoming of legal nihilism, reduction of conflict in society.

Key words: electronic justice, information technology, civil process, the openness and accessibility
of the court

Crangaptbl CoBeTa EBponbl B 06/1aCTH rpajkAaHCKOro CyJONpoOU3BOACTBA, B YAaCTHOCTM MOJI0-
)eHna KoHBeHUMM O 3alumTe npaB YesioBeKa M OCHOBHbIX CBO6OJ, npeAycMaTpmBaloT NpaBo
KaxXJoro npu onpejesieHun ero rpaxaHckux npaB M 0683aHHOCTEM Ha CrpaBezJ/IMBoOe My-
6/1M4HOEe pa3bupaTeNbCTBO B Pa3yMHbIM CPOK HE3aBMCUMBIM M GECTIPUCTPACTHBIM CYZIOM, CO3-
JaHHbIM HA OCHOBaHMM 3aKoHa'.

SddeKkTrBHOE PYHKLMOHMPOBaAHME CyAeOHbIX OpPraHOB, NPM3BaHHbIX 06ecneynTb 3aluTy
HapyLUEHHbIX WM OCMOPEHHbIX MpaB, BO3MOXHO NPU YCNOBUU MH(POPMMPOBAHHOCTH O6LLE-
CTBEHHOCTM O MeCTe HaxOXAEHMA M KOMMETEHUMM CYZ0B, a TaKXe O nopsafKe obpalleHuA
B CYZ MM e 3almTbl CBOMX MHTEpPECOoB B CyAebHOM pa3bupartesibCcTBe.

B cootBetcTBMM C PekomeHpaumeln Kommteta muHucTpoB CoBeTa EBponbl oT 14 mas
1981 r. R(81)7 «KOMMTET MMHWUCTPOB rocyaapcTBam-YleHaM OTHOCUTENbHO MyTen ober-
YeHuA AocTyna K npaBoCyAMio»% rocyaapcTBo 06d3aHO ob6ecneymTb npaBa rpaxkjaH Ha no-
nyyeHne MH@opmaummn o AeATelbHOCTU CyA0B (NOpPAAOK obpalleHUsa B Cya U CPOKU, B Teye-
HWe KOTOpbIX TaKoe obpalleHue BO3MOXHO, npoueccyasibHble TpeboBaHMA U HEOOXOAUMblE
JOKYMEHTbI, CpeACTBa BbINOJIHEHMA pelleHnAa cyZa M, N0 BO3MOXHOCTM, U3JEPXKKM MO ero
BbIMOJIHEHMUIO).

depepanbHaa ueneBad nporpamMma «Pasutme cyaebHoM cuctemMbl Poccum» Ha 2007—
2011 rr.? (manee — MNporpamma), npeaycMmaTpuBatollas AasibHeMWyo cyaebHyo pedopmy
B Poccuiickon despepaumu, HamnpaB/ieHa Ha POPMMPOBAHME CAMOCTOSATEIbHOM M HE3aBUCH-
MOM Cyae6HOM BNacTM Kak OAHOM M3 BeTBEW rocyAapcTBeHHOM BnacTv B Poccumckon Ode-
Aepauuu, nosblieHMe 3DDOEKTUBHOCTM U KayecTBa NpaBOCYAMA, AOCTUNKEHME OTKPbITOCTM
M NPO3PaYHOCTU CYyA€OHOM CUCTEMbI, YCUIEHME FapaHTUM CAMOCTOATEIbHOCTU CYZI0B U He-
3aBMCMMOCTU CyZleM KaK HempeMEeHHbIX YC/I0BUMM obecneyveHus PyHKLMOHUPOBAHMS AEMO-
KpaTMyecKoro npaBoBOro rocyZapcrea, npuBejeHne 3aKkoHogatenbctsa PO B cooTBeTcTBME
C HOpMaMM MeXJyHapoAHOro npasa M MeXAyHapoAHbIMM CTaHAapTaMM B 06/1aCTM NpaB 4e-
noBeka. JloCTUXKEHWE MOCTABIEHHbIX Lesel JOMKHO CMOCO6CTBOBATb, B YACTHOCTM, Pa3BM-
TUIO CUCTEMbI «3/IEKTPOHHOro obecneyeHna npasocyama» (pasg. VI MNporpammst).

N. C. ConoBbeB oTMeYaeT, 4YTO B Xxoae peanmsaumu Mporpammbl cyaebHas BaacTb nna-
HUpYEeT NepenTM K HoBOMY hopmaTy paboTbl, NpearonaratLlemy WMPOKOE UCMO/b30BaHUE

" PeweTHAK BnagumMmp MUnbmy — KaHAMZAT IOPUAMYECKMX HayK, AOLEHT Kadeapbl rpaxAaHCKO-NpaBoBbIX AMUC-
umnauH PoctoBcKkoro duamana Poccuiickolr akagemmm npasocyams (PocTtoB-Ha-ZoHy). E-mail: resh42@yandex.ru.
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SJIERTPORROEN BV IO KERVIE
K<POCCVICKOMY IOPVIOMYECKOMY SKVPHATIV>'

NMPAXXOAHCKOE MNMPABO U MNMPOLECC

MHMDOPMALMOHHbBIX TEXHOJIOMMM KaK BHYTPM CUMCTEMbI, TaK M rparKaaHamu, obpallaoLmMm-
ca B cya*.

Mo MHeHMio B. B. flpkoBa, «3N1EKTPOHHaA cMCTEMa paspeLleHUsa CMOPOB MOXKET BKJIKYaTb
TaKMe 3/1IEMEHTHI, KaK:

PYKOBOACTBO CyA€6HbIM MPOLLECCOM U CyaebHbIM pa3bmMpaTeIbCTBOM;

060pOT CyAEeOHbIX JOKYMEHTOB;

Z0CTYN K cyae6HOM MHdopMaumm;

cyae6Hble M3BeLLEHNS;

NpaBoOBOWM MOMCK;

BHYTPEHHUE CyAe6Hble npoueaypbl»>.

MpuHaTMe deapepanbHOro 3akoHa ot 22 aekabpAa 2008 r. Ne 262-P3 «06 obecneyeHuu
AocTyna K MHdOopMaumMmM o0 AeATEeNbHOCTM CyfoB B Poccuickon deapepaumm»° B LUMBUIM-
CTMYECKOM MpoLEecce CTaNo BaKHbIM LIArom, Cnoco6CTBYHOLWMM 06eCcrneyYeHmo OTKPbITO-
CTU cyae6HoM BACTM, AOCTYMHOCTM CYAE€6HOM 3alMTbl MpaB rpaxaaH M HOPUAMYECKUX
JIML, UX OXpaHAEMbIX 3aKOHOM MHTepecoB. B HacTosLee BpemMAa B COOTBETCTBUMU CO CT. 14
YyKa3aHHOro 3akoHa y Kaxzoro deaepasibHOro cyaa, MMPOBOrO CyAbM MOSBUICA CAWMT
B CceTM MHTepHeT, Ha KOTOPOM pa3MmelleHbl 06wan MHdopMauma o cyse (opraHM3aluoHHas
CTPYKTYpa, NMOJIHOMOYMA, PErIAMEHT CyAa, MHCTPYKUMS NO AENONPOM3BOACTBY B CyAe M
MHble aKTbl, PEryaupyiolimMe Bonpocbl BHYTPEHHEN AeATeNbHOCTM cyaa, haMmimu, MMeHa
M OTYyecTBa npeacejatens cyja, 3aMecTUTeNeM npeacepatens cyja, CyAeM, pyKoBOAM-
Tena annapaTa cyja); MHdopmauua, cBA3aHHasA C pacCMOTpeHWeM Jen B cyfe (Tpe6oBa-
HUA, NpeabsaBaseMble K GOPME U COAEPKAHUIO AOKYMEHTOB, MCMO/Ib3yEMbIX NpU obpaLlye-
HUU B Cya, 06pasubl 3TUX AOKYMEHTOB, NMOPAAOK MpeACTaBAEHMS YKAa3aHHbIX AOKYMEHTOB
B CyZ, CBEAEHMA O pa3Mepe U MopsiaKe ynaaTbl rocyaapCcTBEHHOM MOLW/IMHBI NO KaTeropu-
AM Aen, nognexaliMm pacCMOTPEHMIO B CYyA€); CBEAEHMUS O HaXOAALWMXCA B cyae Aenax
(permcTpaumoHHble Homepa Aefl, MX HauMEHOBaHMA MM npeameT cnopa, MHdbopmauus
0 NPOXOXAEHUMU fiEeN B CYAE), a TaKKe CBEAEHMA O BbIHECEHMM CYAEOHbIX aKTOB MO pe3y/b-
TaTaM pacCMOTPeHMA Aen (Ha3HaYeHOo K C/yLaHMIo C YKa3aHWeM JaTbl, BDEMEHM M MecTa
npoBeAeHMA Cye6HOro 3acesaHusa, paCCMOTPEHO, OTJIOXKEHO, MPUOCTAHOBJ/IEHO, MpeKpa-
LEeHO, 3aKJ/IlDYEeHO MMPOBOE COralleHne, 3asaB/ieHWe OCTaBeHO 6€3 paCCMOTPeEHMUA, UHoe
C y4eTOM OCOGEHHOCTEM COOTBETCTBYIOLLEr0 CYyAONMpPOM3BOACTBA), TEKCTbl CyAEe6HbIX aK-
TOB MO GOJIbLUMHCTBY FPaXKAAHCKUX AeN, CBeAEHUA 06 MX 063KanoBaHMM M O pe3y/bTaTax
Takoro o6rkasoBaHWA, MOPSAAOK 06KasoBaHUA CyAEO6HbIX aKTOB; HOMepa TenedoHoB, MO
KOTOPbIM MOXHO MOJTy4MTb MH(OPMALIMIO CNPAaBOYHOrO XapaKTepa, B TOM YMCJI€ O MPOXOXK-
AEHUM HaxoZAWwMXCcs B cyae Aen; MHpopMauMsa O NopAAKE U BPEMEHW NpUEMa rpaKaaH
(u3nyecknx nuu), npeacTaBUTENIEM OpraHuMsaumi (LOPUAMYECKMX NULL), OBLLECTBEHHbIX
06beAMHEHMI, OPraHOB FOCYAapCTBEHHOM B/IACTU M OPraHOB MECTHOIO CamoyrMpaB/ieHUs,
nopaaKe pacCMOTPEHMA MX OBpalLeHMIM MO BOMPOCAM OpraHU3auMu AeATesIbHOCTM CyAa,
}Kanob Ha fencTBuA (6e3aencTBuE) cyaen am paboTHUKOB annaparta CyAa, He CBA3aHHble
C PaCCMOTPEHMEM KOHKPETHbIX A€/, 063KaNoBaHMEM CyAe6HbIX aKTOB M MPOLECCyasibHbIX
JNENCTBUN Cylen.

OpHaKo, Ha Haw B3rnsj, npy paspaboTke M NPUHATUKM 3aKoHA He YJanoCb periaMeHTU-
poBaTb HEKOTOPble BakKHble acrneKTbl MHPOPMALMOHHOM OTKPbITOCTM CyaoB. Tak, He ycTa-
HOBJIEHA OTBETCTBEHHOCTb PAGOTHMKOB CyAEeGHOM CMUCTEMbI B CJlydae, Korjga maTepuassl
Aena, cBo6oAHOE 03HAKOMJIEHWME C KOTOPbIMM 3amnpeLLeHo, oKasaamcb AOCTYMHbIMM AN1A BCEX
nosib3oBaTesiel ceTM MHTEepHET, a TaKXKe B C/lyyYae, Koraa B Cyae6HOM aKTe, AOCTYMHOM ANA
06LLEeCTBEHHOCTU, COAEPKMUTCA HeBepHaa MHMOpMaumsA, 3aTparvMearollas MHTEpPeChbl y4acT-
HMKOB CyZebHoro npouecca.

NHdopMmaTU3aums AeATENIbHOCTU CyAe6HbIX OPraHoB, LUMPOKOE MCMOJIb30BAHME KOMMbHO-
TEPHOM TEXHWKU B CyAe6HOM AEe/IoNpPOM3BOACTBE AN BEAEHUS CTAaTUCTUYECKOM paboThl,
BHEZpEeHME AOCTMMKEHMM HAYyYHO-TEXHMYECKOro nporpecca Ans o6ecrneyvyeHms OTKPbITOCTH,
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K<POCCVICKOMY IOPVIOAMYECKOMY SKVPHATIY>'

TPaHCNapeHTHOCTU LMBUIMCTUYECKOrO CyONPOM3BOACTBA, 6€3YC/I0BHO, ABNAIOTCA HEOTbHEM-
JIEMbIM HanpaB/IEHMEM COBEPLUEHCTBOBAHMUSA CyAE6HOM AeATENbHOCTU, HO MHbOPMAaTU3aLMA
npegnonaraeT, YTo CyAbl UCMOJIb3YIOT B CBOEM AEATE/IBHOCTU KOMMBIOTEPLI U MHYI0 TEXHUKY
B KayecTBe BCNOMOraTesibHoOro, a He npoueccyanbHOro cpeacraa’.

Mpeacenatens Bbicwero ApéutpaxkHoro Cyaa P® A. A. MBaHOB cnpaBeg/MBO YKasbl-
BaeT, YTO KOHLUENuUWA 3NEKTPOHHOro NpaBOCYAMA HE MOXeT 6biTb cBefeHa K MHdopma-
TM3aUMM CYAOB, BHEAPEHWMIO MHMOPMALMOHHBIX TEXHOMOrUA. [0BOPUTL 06 3NEKTPOHHOM
NpaBOCYAMM MOXKHO TOJIbKO TOrja, Korga NpMMEHEHME 3TUX TEXHONOTMM ByaeT obeyeHo
B npoueccyasibHble (hopMbiE.

®epepanbHbiM 3akoH oT 27 uions 2010 r. Ne 228-03 «O BHECEHMM U3MEHEHMM B Ap-
GUTPaXKHbIM NpoueccyasbHbi Koaeke Poccuickon deaepauym»° OTKPbI BO3MOXKHOCTU ANS
«3/1eKTPOHM3aLMU> apBUTPAKHOI 0 CYA0MNPOM3BOACTBA, UCMO/Ib30BAHUSA AOCTUKEHMM HAYYHO-
TEXHMYECKOro nporpecca B apbmTpaxHOM npouecce npu pacCMOTPEHUNU U pa3peLLeHnn aen.
Tak, npesycMOTpeHa nojaya MCKOBbIX 3asB/IEHMM, 3asBJIEHUMM M Kanob B 3/IEKTPOHHOM
dopme (B YacTHOCTM, Nojayva B 3/IEKTPOHHOM (DOPME MCKOBOMO 3asiB/IEHMSA, OT3blBa Ha WC-
KOBOE 3asBJ/IeHME, 3aAB/IEHMA 06 OTMEHE peLleHMsA TPETEMCKOro CyAa, 3asB/IeHMA O Bblgaye
MCMOJIHUTENIbHOIO JICTA Ha MPUHYAUTENIbHOE MCMOJIHEHUE PeLLeHWA TPeTEMCKoro cyaa, 3a-
ABNEHMA O NPU3HAHMM U NPUBEAEHUN B UCMNOJIHEHWME pEeLUEHUA MHOCTPAHHOrO CyAa U MHO-
CTPAHHOIO apGUTPAXKHOIO peLIEeHMS, aneaNALMOHHOM M KaCCaLMOHHOM Kanobbl, 3asBiEHUSA
0 nepecMoTpe B MOPAAKe HaA30pa, 3aAB/ieHMA O MepecMmoTpe CyAebHOro akrta no BHOBb
OTKPbIBLUMMCA 06CTOATENbCTBaM), perJiaMeHTUPOBaHO MCMNOJib30BaHME BUAEO-KOHbepeHL -
CBA3U B Cye6HOM 3aceaHWn, BBeAEeHO obA3aTenbHOe NPOTOKOIMpOBaHMeE CyaebHoro 3ace-
ZlaH1A C MCNONb30BaHMEM ayAMO03anuCH, M3BELLEHME O MPOLecce C MCNO/Ib30BAaHMEM CaMTOB
apbuTpaKHbIX CyZ0B IM60 MO 3/IEKTPOHHOM NoyTe.

MpukasomM oT 12 aHBapA 2011 r. Ne 1 Bbiclwmi ApbutpaxkHbiit Cya PO BBen B aencteue
BpeMeHHbIM NopsAoK nojayn AOKYMEHTOB B apbuTpaxkHble cyabl Poccuiickon ®epepaumm
B 3/IEKTPOHHOM BMAE, KOTOPbIM MpefycMaTpuBaET BO3MOMHOCTb TAaKOM MOAAYM [OKYMEH-
TOB NOCPEACTBOM 3aMoJIHEHUA (DOPM, pa3MeLLEeHHbIX Ha 0MLMANIbBHOM CanTe apbUTpaXKHOro
cyfa B cetm UHTepHerT.

MepBbiM OMNbIT NPUMEHEHMSA SIEKTPOHHOM (POPMbI MOAAYM MCKOBbIX 3aABIEHWMM, APYrMX
[IOKYMEHTOB B apGWTPaXKHbI4 CyZ MOKa3blBaeT, YTO MPeACTaBUTENIM CYOHbEKTOB Mpeanpu-
HMMaTEeNbCKOM AEATENbHOCTU, CMOPbl C YYaCTMEM KOTOPbIX OTHOCATCA K MOABEAOMCTBEH-
HOCTM apOUTpaXKHbIX CyZl0B, B OCHOBHOM OKa3a/IMCb FOTOBbl K BHEAPEHMIO 3JIEKTPOHHbIX
TEXHONOTMM B apOUTParkHOE CYAOMPOM3BOACTBO, CTa/IM MCMOJIb30BaTb BO3MOXKHOCTM AMC-
TaHUMOHHOro 06paLleHMs B CyJ C NOMoLblo ceTh MHTepHeT. Tak, B ApouTpakHbiM cya Po-
CTOBCKOM 06/1aCTM MEHee YeM 3a Mecsl, (PYHKLMOHMPOBAHMA CUCTEMbI NOAAYM JOKYMEHTOB
B 2/IEKTPOHHOM BMAe «MoM ap6uTp», KOTopas AOCTyMHa Ha caMTe cyja B pasgene «logava
JOKyMeHTOB on-line», noctynuno 6onee 80 AoKymMeHTOB. Bcero 6b110 3aperMcTpupoBaHo
60 JOKYMEHTOB, M3 HUX YeTblpe MCKOBbIX 3aABIEHWUA, aneNIALMOHHAA U ABE KaCCaLMOHHbIX
)anobbl. Yepes MHTepHeT B CcyA 6blJ10 HaNpaB/IEHO LWECTb OT3bIBOB HA MCKOBblE 3aABJIEHUA
n 47 xopatamcTs'®,

Tenepb Cy6beKTbl NpeAnpUHUMMATENbCKOM eATeNIbHOCTM MPAMO M3 cBoero oduca
B 3/IEKTPOHHOM (hOPME MOTYT 06PATUTLCA B apOUTPaKHbIN CyJ, NEPBOM MHCTAHLMKU C MCKOBbIM
3aAB/IeHMEM (3aABNIEHMEM), HaMpaBWTb OT3bIB HA MCKOBOE 3asB/EeHWe, NpeabABMTb BCTpeu-
HbIM MCK, HampaBuTb 3asB/JIEHME O BCTYMNJIEHMM B A€0, NoAaTb 3asB/IEHME (XOAATaMCTBO).
JKOHOMATCA paboyee Bpemsa, dMHAHCOBbIE CPeACTBa, T. €. BCE MNpeMMmyllecTBa Hamuo.

3a nepBblM MOJIOXKMUTENIbHBIM OMbITOM MCMOJ/Ib30BaHMSA MH(OPMALMOHHbBIX TEXHOIOMMIA
B CYAOMNPOM3BOACTBE JOJ/IKHbI NOCNeA0BaTb JasbHeMwme warn. Tak, ApOMTpakHbIM MNpo-
LleccyasibHbIM KOAEKC NpeaycMaTpMBaeT BO3MOXKHOCTb Yy4acTUsl B NpeABapUTE/IbHOM Cyze6-
HOM 3acefaHuu U B CyebHOM 3acefaHun nyTeM MCNo/sb30BaHMA CUCTEM BUAEO-KOHbepeHL-
CBA3M, NPOTOKO/IMPOBAaHMA CyAebHOro 3acejaHua npu NOMOLWM ayauo3anucu UM ap.
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NMPAXXOAHCKOE MNMPABO U MNMPOLECC

MpumepoM ycnelHon peanusaumu HoBenn AMK PO MoXeT nociyXuTb npoBeaeHHoe 14 sH-
BapsA 2011 r. B ApoutpaxkHom cyge OMCKOM 06/1acTU cyaebHoe 3acefaHue C MCMoJ/Ib30Ba-
HMEM CMCTEMbI BUAEO-KOH(DPEHL-CBA3M, 06ecrneymBLIEN YHacTMe B PaCCMOTPEHUN Aena nL,
U3 yeTbipex peruoHoB Poccuiickon ®esepaumu. B pesynbtaTe Ha pacCMOTpPEHME Aena Yo
4yyTb 60/1ee ABYyX Heaenb. bbino NnpoBeaeHo ABa 3aceaaHuA (NpeaBapUTEIbHOE M OCHOBHOE).
B uenomM Ha paspelueHue crnopa ywso YyeTblpe AHA, XOTA yvacTByllWMe B Aene AMua Haxo-
ANNCb Ha 3HAYMTENIbHOM PAacCTOAHWMKU U APYr OT Apyra, U OT MecTa PacCMOTPEHMUA aena —
B KpacHosapcke, TiomeHu, HoBocnoupcke n Omcke''. O4eBMAHO, YTO LUMPOKOE MCMOJIb30-
BaHWe BMAEO0-KOH(epeHL-CBA3M NPU pacCMOTPEHMM Aen B cyae noTpebyeT OT rocyaapcrsa
3HauYUTENbHbIX (PMHAHCOBbLIX 3aTpaT, O4HAKO 3TM pacXoAbl MOJIHOCTbIO OMpaBAaHbl C TOYKM
3peHMA roCcyAapCTBEHHbIX M O6LECTBEHHbIX MHTEPECOB, MOCKOJIbKY YKa3aHHOe HOBOBBeAe-
HWe NOo3BO/IMT IPPEKTUBHO pelnTb NpeayCcMOTPEHHbIe 3aKOoHOM (CT. 2 AMNK P®) 3agauum:
obecneyeHne AOCTYNHOCTM NpaBocyaus B cpepe npeanprHUMATENbCKOM M MHOM SKOHOMMYE-
CKOM 1eATeNIbHOCTH, CrpaBea/IMBOro ny6anMyHoro cyae6Horo paséupartenscTBa B pasyMHbIM
CPOK He3aBMCMMbIM M GECNPUCTPACTHbIM CYZAOM; YKpenaeHMe 3aKOHHOCTU M npeaynpexae-
HWe MpaBoHapyLleHUM B cdhepe npeanpuHUMATENIbCKOM M MHOM 3KOHOMMYECKOM AesTeslb-
HOCTH; (POPMMPOBAHUE YBAXKMTEIbHOTO OTHOLLEHMA K 3aKOHY U CyAy.

Henb3a He cornacutbca ¢ C. H. MMpOHOBOM, KOTOopasd CYMTAET, YTO MHMDOPMALMOH-
HOMY O0OLLECTBY, XapaKTepM3ylLleMyca Bo3pacTaHMEM 3HAYMMOCTU M MPOHMKHOBEHUEM
MHMOPMALMOHHBIX TEXHOJIOMMIM BO BCe Cdepbl 06WECTBEHHbIX OTHOLIEHWUM, HY)KHa COOT-
BETCTBylOLWAA AAHHOMY 3Tany pa3BMTMA CMCTema 3awuTbl npaB. B uensx obecneyeHus
3¢ PEKTMBHBIX MEXAHM3MOB YPEry/IMpOBaHMA pa3HOrnacMim B YCAOBUSAX HOBOrO TuMa npo-
U3BOACTBEHHbIX OTHOLUEHUM SKOHOMMYECKM Pa3BMTble CTPaHbl BHEAPAOT COBPEMEHHbIE
TEXHOI0rMM B CYyAONPOM3BOACTBO M cdepy anbTepHATUBHOIO paspeleHua cnopos. Poc-
cna, 6yayYn NONHOMPaBHbIM Y1E€HOM MMPOBOro coobuiecTBa, He CTOMT B CTOPOHE OT 06-
LLEMMPOBBIX TEHAEHUMM 2,

Mo MHeHuto E. B. KyapasueBol, MHGOPMALMOHHbIE TEXHOIOMMU BYAYT LWMPOKO MCMOJIb-
30BaTbCA B apOMTpPaXKHbIX CyAax: npejanosiaraetcsa co3jaHuve BMAE0apXMBOB, NpoBeAeHMe
B PEXMME peasibHOro BPEMEHMU CNeLMasibHbIX TPAHCAALMM U3 3a10B CyAe6HbIX 3acefaHuM
Ha BHELUHWE MOHWMTOPbI U B CeTb MHTEpPHET, a TaKkKe pa3/IMyHOro poaa COBELaHMM U ce-
MMHapoB'3.

Peannsauma KoHuenumMm 3N1€KTPOHHOro NpaBoCyAmsA, TakKMM 0Opa3oM, KacaeTCA pas/inud-
HbIX ACMeKToB cyae6HoM aeATenbHOCTM. OAHaKo, Kak npaBuiabHO oTMmevaeT . A. KuauH,
rNaBHbIM KpPUTEPMEM NPU COBEPLUEHCTBOBAHMM MpoLLECCyasbHOro 3aKoHoAaTeNbCTBa ABAA-
eTCA JOCTMXKEHME OCHOBHOM Le/IM — 3aluuTbl NpaB, CBO60A M 3aKOHHbIX MHTEPECOB rpaK-
[aH U opraHu3aumM, M 3Ta Leb A0IKHA 0CTaBaTbCs HEM3MEHHOM HE3aBUMCUMO OT NepemMeH
B O6LLECTBEHHOM KM3HU',

MpeacrtaBnfeTca, YTO rocyaapCcTBo, BHeAPAA UH(POPMaLMOHHbIE TEXHOIOTMWU B apOMTpaXK-
HbIM NpoLEcC, a B NMEpPCNeKTMBE U B rpaxkAaHCKoe CyAonpou3BOACTBO, peasim3ys MoAeu
3NIEKTPOHHOr0 MpPaBOCYAMS B LIE/IOM, [OJ/IKHO pacCMaTpMBaTb B KayecTBe CTpaTernyeckom
33J]a4M U3MEHEHWE B3aMMOOTHOLLEHMM MEXKAY rocyAapCTBOM M IPparKAaHCKMM OBLLECTBOM,
MEXAY CYAOM KaK BETBbI0 roCyAapCTBEHHOM BNACTU M FpakJaHaMM.

DNeKTPOHHOE NpaBoCyAue AO/IKHO CTaTb M/TaBHbIM MHCTPYMEHTOM NPEO0AO0/IEHUA NPaBOBO-
ro HArMAM3Ma NOCpeACTBOM obecneyeHma OTKPbITOro U AOCTYNHOrO NpaBoCyAMA, YCKOPEHMA
CPOKOB PacCMOTPEHMA CMOPOB M MOBbIWEHUA KavecTBa CyAeO6HblX akToB. Mcnonb3oBaHue
3/IEMEHTOB 3JIEKTPOHHOI O NPABOCYAMA MOXKET CAe/aTb pe3y/bTaTbl Cye6HOM AeATeIbHOCTH
NMPOrHO3UPYEMbIMM, CO3JaTb BO3MOMKHOCTb OGLLECTBEHHOM peakumm Ha Hux. Heobxoammo,
yTo6bl NMUA, YYacTBylOLME B Jene, 6o Nosib3oBaTelb COOTBETCTBYIOLIEN CYI€6HOM MH-
dopmMaumm NOHUMaNM NOTUKY PasBMUTMA NpoLecca M 3aKOHOMEPHOCTb ero mcxoga. BoiHocu-
Mbl€ CYAOM MOCTAHOBNIEHUS M MOTMBbI MX NPUHATUS HE AOJIXKHbI OCTaBaTbCA 3araKoM Ans
06LecTBa, YTOObl HE BO3HMKAJ/IO OCHOBAaHWMM ANA AOraZloK M MpeanosIoKEHUA, 3a4acTyo He
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UMEIOLMX OTHOLLUEHUS K CyAe6HOM aesTenbHOCTM. Bce 3TO mMoOMoXeT yBesMuuTb AoBepue
K cyae6HOM cucTeme, Co3zaTtb YC/IOBMA ANA YCTAHOBNIEHUS, KaK yKa3biBaeT /1. B. TyMaHoBa,
CUCTEMbI FPaXKJAHCKOro KOHTPOJIA 3a CyAe6HOM BAacTbio' U GyAeT Cnocob6CTBOBATh CHUMKE-
HUIO KOH(IMKTHOCTM B obLyecTBe’®.
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NMPAXXOAHCKOE MNMPABO U MNMPOLECC

K. M. BenukoBa”

FOCYOAPCTBEHHbIE MPEAMPUATUA
B CTPAHAX JIATUUHCKOW AMEPWKW: NMEPCMNEKTNBbI PA3BUTUA

PaccmaTtpyBaloTCcs OCHOBHbIE (POPMbI yHaCTHSA rOCYAapCTBa B [PEANPUHUMATENILCKOY fes-
TeNIbHOCTU B CTpaHax JlatmHckou Amepuki. KOHCTaTUpPYyeTcs, YTO MPeanpyuHuMaTessCckas ak-
TMBHOCTb rOCYAAPCTBA MPUBOLUT K CO3LAHMIO MHOTOYUCTIEHHBIX I0PUANYECKIX JINL, KaruTan
KOTOPbIX MPYIHAANEXUT roCyaapcTBy, ero opraHam imbo opraHam MECTHOrO CaMoynpaBieHus,
a camu 3T LA OCYLECTBAAIOT B OCHOBHOM XO3VCTBEHHYIO 4ESTE/IbHOCTb.

Knto4eBbie crioBa: JlatTuHckas AMepuka, roCyAapCTBEHHbIE MPeanpusTus, nyonudHble npesq-
MPUATUSA, TOCYAAPCTBEHHbBIE AKLMOHEPHBIE 00LEeCTBa, MyONNYHbIE YHPEXAEHUS, rOCyaap-
CTBEHHbIe Kopriopawmm

The article deals with certain aspects of economic activity of the state in Latin American
countries, in particular, with the results of such an activity that lead to establishment of many
kinds of legal entities with capital that belongs to the state, its bodies and institutions of local
governing whereas the entities themselves are involved in business activities.

Key words: Latin America, state enterprises, public enterprises, state joint-stock companies,
public establishments, public corporations

HenpenoxHbiM (aKT 06LWeCTBEHHOM KM3HM — pa3BUTUE NPeANPUHMMATE/IbCKOM AeATENIbHO-
CTU rocyapcTBa, KOTOPOe YacTo yCTaHaB/IMBaeT MOHOMOJIMIO Ha Lie/ible 0Tpac/Iv HauMOHa b-
HOM 3KOHOMMKM. TaKas CUTyalmsa XapakTepHa 1 Ans cTpaH JlaTMHCKoW AMeprKuK. B nocneaHee
BpPEMSA OTHOLEHWUA POCCHMM C NnaTMHOAMEPUKAHCKMMM CTpaHaMM aKTMBMU3MpoBasuCh: B 2000—
2010 rr. npe3nAeHTbl Poccuu WecTb pas nocewany aTMHOAMEPUKAHCKMIM PErMOH, MUHUCTPbI
MHOCTPAHHbIX JeN — AeCATb pa3. PeryasapHbli xapakTep npr1obpenn BCTpeuun npeacesatenen
NpaBUTENIbCTB, KOHCY/bTaumm MU/, KOHTaKTbl C JaTMHOAMEPUKAHCKMMUK MepaMM B XoAe
pasnyHbIX popymoB. COCTaBHOM YacCTblo MOJIMTUYECKOro AMasora CTasm 60/1ee «HacbleH-
Hble» MeXXMap/laMeHTCKME CBA3KU. 3a 3TM roAbl 6b110 nognucaHo nopsaka 200 coBMECTHbIX
ZIOKYMEHTOB, OXBaTbIBALLMX CaMble pa3Hble CTOPOHbI COTPYAHMYECTBA'. MexXay TEM pOoCCHMI-
CKMe nccnenoBaHma? Bonpoca PyHKLMOHMPOBAHMA U AeATENbHOCTU rOCYyAapPCTBEHHbIX Npej-
NPUATMMI, B YaCTHOCTU B IAaTMHOAMEPUKAHCKOM PErMOHE, HYXKAaloTCs B 40paboTKe.
MpeanpuHUMaTEeNbCKana AeATENbHOCTb roCcyapCTBa NPUBOAMUT K CO34aHMI0O MHOMOYMC/IEH-
HbIX IOPUANYECKUX /ML, KanuTan KOTOPbIX MPUHAANEXMT rocyAapcTBy, €ro opraHam JMbo
opraHam MeCTHOro camoynpaB/ieHWUA (AeLeHTpaiM30BaHHbIM 06pa3oBaHUAM — entes decen-
tralizadas), a camu 3TM nMLA OCYLLECTB/ISIOT B OCHOBHOM XO3AIMCTBEHHYI AEATE/IbHOCTb.
B naTMHOAMepMKaHCKOM NPaBOBOM HayKe MX MPUHATO 0603HaYyaTb TEPMMHAMM «empresas
estatales» n «empresas publicas» — rocyaapCTBeHHble (Ny6AM4YHbIE) NPeAnpUATUS, XOTS
MEXAY 3TUMM MOHATUAMM eCTb pasHMua. Tak, MCNaHCKMM npaBoBes M. CapaceHo oTMevaer,
YTO NpeanpuaATHME cuMTaeTca Ny6nYHbIM (empresa publica), ecim cy6beKTOM, OCyLecTBASA-
IOLMM DKOHOMMYECKYIO AEATEeNIbHOCTb, BbICTyMaeT lopuanyeckoe AnMuo ny6anvyHoro npasa.
Korpa e Mbl roBOpMM O rOCYAapCTBEHHbIX NpeanpuaTUAX (empresas estatales), To MmMeem
B BUAY roCyAapCTBEHHble ToBapMLuecTBa (sociedades estatales), npexae Bcero rocyaapcTBeH-
Hble aKUMoOHepHble obulecTBa (sociedades anonimas estatales)®. Konym6uickmid npaBoBej
K. Cappua* noayepKkuMBaeT, 4YTo TaKoe NpPeACTaB/IEHUE HE MOAAEPKMBAETCA KOJIYMOMMCKOM
JIOKTPUHOM M He 3aKpenyieHO MO3MTMBHbIM 3aKOHOAATE/IbCTBOM: 3T MOHATUA — «empresas

" benmkoBa KceHus MrxainoBHa — KaHAMAAT PUAMYHECKUX HayK, AOLEHT Kadeapbl rpaXkAaHCKOro M TpyAoBo-
ro npaea Poccuitckoro yHMBepcuTeTa Apy:6bl HapoaoB (Mocksa). E-mail: BelikovaKsenia@yandex.ru.
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publicas» u «empresas del Estado» — cywectBytoT napannenbHo. MNpeacTaBnseTcs, oAHaKo,
YTO MOPOM TPYAHO YNOBUTb Pas/IuMe MeXKAY rocyaapCTBEHHbIMU U NY6IMYHBIMKU Npeanpus-
TUAMM, NOCKONIbKY OAHMM M3 HOPUAMYECKMX NKUL NYOSIMYHOrO NpaBa ABAAETCA rocyAapcTBo.
B cBA3M C 3TMM apreHTMHCKMM npaBoBe X. P. [poMun’ npegnaraet ynotpebnsaTb B KayecTse
POAOBOro TePMMH «MNyb6sIMYHOE NpeanpuaTMe» (empresa publica), noapasgensas ny6amMyHble
npeanpuATMA Ha rocyaapcTBeHHble (estatales) M HerocyaapcTBeHHble (no estatales).

B nto6omM ciyvae NpUHaAANEKHOCTb KanuTana 3TUX IpUANYECKUX UL, rOCYAapCcTBY MM NoA-
KOHTPOJIbHOCTb NPEeAnpUATMIM roCyJapCTBEHHbIM OpraHaM CYLLECTBEHHO B/IMSET Ha MX MpaBo-
BOM peXuM. Yallle BCEro oHM MMEIT CreLmasbHyo0 NPaBOCNOCO6HOCTb M BnpaBe COBepLUATb
JMLWb TaKue AEUCTBMSA, KOTOpble BXOAAT B KPYr MOJIHOMOYMM, ONpeAesieHHbIX CreuyasibHbIMM
aKTaMM 0 CO3JaHMM IOPUANYECKOrO MU, IMB0 aKTaMM, HA OCHOBAHMM KOTOPbIX OHO CO3JaHo.

Tak, TepmMuHOM «empresa publica» onepvpyeT NepyaHCKMM 3aKoHogatesb. CorsiacHo no-
noxeHmam OpraHM4ecKkoro 3akoHa O HauMOHa/IbHOM NpeAnpuATMM MO NPOM3BOACTBY M MpO-
faxke Koku (Ley Organica de la Empresa Nacional de la Coca) ot 5 aekabpsa 1978 r.¢ La
Empresa Nacional de la Coca (ENACO) — 310 ny6anyHoe npeanpuATME arpapHoOro cekTopa
(Empresa Publica del Sector Agrario), yuyperkaaemoe Kak HopUAMYECKOE NULO BHYTPEHHErO
ny6/MYHOro npaBa, HagensiemMoe aagMMHUCTPATUBHOM, (DMHAHCOBOM M TEXHMYECKOM aBTOHO-
MMEMN, MOAYMHSAIOLLEECA HACTOALLEMY 3aKOHY, CBOEMY YCTaBY, HOPMATMBHbIM MOJIOKEHMSAM,
perfaMeHTUPYIOLWMM AeSTeNbHOCTb NMY6AMUYHBIX NPeAnpUATUM, U Cy6CMAMApPHO HOPMaM 3aKo-
Ha O TOpProBbIX TOBapuLlecTBax U UHbIM HopMaM (cT. 1, 2). Cpok cyuwectBoBaHMA ENACO He-
onpeaenum. Mpeanpmatne NpUsHaAeTCA MOHOMOJIMCTOM MO Mpojarke U NepepaboTKe NUCTbEB
KOKWM BHYTPM M 3a Npeaenamu CTpaHbl (CT. 5, 6). YCTaBHbIM KanMTan npeanpuaTusi NoaHOCTbIO
onJiayeH rocyaapcTtBsomM. PykoBoACTBO fenamu NpeanpuATUA OCYLLECTBAAKOT AMpPEKTopaT
U reHepasibHbIM ynpaBAaowWMiA. B aMpeKkTopaT BXoAAT: ero npeaceaaresb, Ha3Ha4YaeMbld MU-
HUCTPOM CEJIbCKOrO XO3AMCTBA M MPOAYKTOB MUTAHMSA; TPU NPEeACTaBUTENS STOFO MUHUCTEP-
CTBa; NpeACTaBMTE/lb MUHUCTEPCTBA BHYTPEHHUX A€, BXOAALWMM B cOCTaB MCNONIHUTEIbHOrO
KOMMTETa MO KOHTPOJIKO 3@ HAPKOTMKaMM; MO OAHOMY NpPeACTaBMTENO OT MMHUCTEPCTBA MNpo-
MbILLIEHHOCTH, TOProB/iM, TYpM3Ma M MHTErpaumm, MUHUCTEPCTBA SKOHOMMKU U (DUHAHCOB,
MMHUCTEPCTBA 3paBOOXPAHEHMA U OAMH NMpeacTaBMTENb PaboOTHMKOB npeanpuAatua (cT. 11,
12). Pa6oTHMKM ENACO noauMHAIOTCA peXmMMy Tpyaa, AEMCTBYIOLWEMY B OTHOLIEHMM YaCTHbIX
npeanpmati (cT. 19). Pa3paboTKa U BbINoJIHEHME BlOAXKETA NpeanpUATUS NPOU3BOAUTCA CO-
rNIACHO NONIOXKEHMAM 3aKOHOAATeNIbCTBa O MY6/IMYHBIX NpeanpUATUAX (CT. 22).

K umcny rocyapcTBeHHbIX NpeanpuaTMii — empresas estatales — B Konymbum oTHocATcs,
HanpuMmep B cekTope yrneeogopozos, Empresa Colombiana de Petréleos (Konyméuickoe npea-
npuatme yrnesogopoaos — ECOPETROL) u Transportadora de Gas del Interior (TGl), 3aHMMato-
Leeca TpaH3UTOM NMpUpoAHoro rasa (paHee — Empresa Colombiana de Gas (ECOGAS). Tak,
ECOPETROL nognexmrt KOHTPO0 CO CTOPOHbI HALMOHA/IbHOrO NpaBUTE/IbCTBA: NPaBUTE/IbCTBO
ogob6pseT ero 6raxet, MeHepanbHasa cyeTHas Masata NpoBepsAeT ero BbiNOJIHEHME, npea-
npuATME 06S3aHO OTYMTLIBATLCA Nepej HauMoHasbHbIM KOHIpeccomM 0 CBOeM AeATesIbHOCTM.

AHanu3 natMHOaMEepMKAHCKOro 3aKoHOAAaTe/NbCTBa MO3BONAET BblAEAUTb HECKOJIbKO
OpraHM3aLMOHHO-NPaBoOBbIX (POPM, B KOTOpble MOXET 06/ieKaTbCA AeATeNbHOCTb rocyaap-
CTBEHHbIX NpeanpUATUMI.

1. lMy6au4Has Kopnopayus (accoyuayusl) HAAENAEeTCs X03AMCTBEHHOM CaMOCTOSTE/IbHO-
CTbl0O U ABTOHOMHOCTbIO B AEATE/IbHOCTM, MepBOHAaYasIbHbIM Kanutasa npeaocTaBaAseTca ro-
CyAapCTBOM (€ro opraHaMm) M MOXKeT ObiTb aKLUMOHEPHbIM MW He pa3fesIeHHbIM Ha aKuuM.

TaKoOBbIM MOHO CUYMTaTb M yrnomsHyToe Konymbuimckoe npeanpuaTme yriesoAopooB
(ECOPETROL): oHO 6bin0 co3gaHo B 1951 r. Kak aBTOHOMHOE yuyperKAeHue (organismo
autonomo), HaZlesIeHHOEe NPaBOCYGbEKTHOCTbIO, T. €. KaK NOJIHOCTbIO roCyJapCTBEHHOE Npej-
npuvaTue, ncnonb3oBaswee akTuebl Tropical Oil Company. Ha ocHoBaHuM JeKpeTa-3akoHa
oT 26 mioHAa 2003 r. Ne 1760 oHO 6bl10 Npeobpa3oBaHO B roCyJapCTBEHHOE TOBapMULLECTBO
Ha aKkumsx (sociedad publica por acciones), NnoaBEeAOMCTBEHHOE MMHUCTEPCTBY MPUPOAHBIX

NrPAXXOAHCKOE MNMPABO M MNMPOLIECC

FocypapcTBeHHble NpeanpuaTvs B cTpaHax JlaTuHckon AMepUuKU: NnepcnekTUBbl pa3BUTUS
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pecypcoB U dHepreTMku. 3atem no 3akoHy oT 27 aekabpa 2006 r. Ne 1118 ECOPETROL 6bin0
paspeLleHo npom3BecTM 3Muccuio 20 % CBOMX aKUMM — 3TO AEMCTBME COrJlacHoO CT. 2 3a-
KoHa npesBpatuio ECOPETROL B 06L1eCTBO CMELIAHHOM 3KOHOMMKM MpeanpuHMMaTE/IbCKOro
XapaKTepa, OnATb-TakW NoABEAOMCTBEHHOE MMHMCTEPCTBY NPUPOAHBIX PEeCcypCcoB WM 3Hep-
retTmkn. B cuny nonoxkeHum cT. 6 3aKoHa Heo6XxoaMMble ANs AeATENbHOCTU topuanYecKme
[lENCTBMA, [OrOBOPbl U MCKM COBEPLUAOTCS M PacCMaTpMBAOTCS COMIACHO NpeanMCcaHUsaM
YacTHOro npaBa. TaKoB Xe peXMm Tpyaa paboTHMKOB NpeanpuATUa’.

B JKkBagope K 4MC/ly TaKMX NpPeanpUATUM MOXKHO OTHECTM NpeanpuATMSA Ny6MYHOro
npaBa, Hajensemble COBCTBEHHOM HPUAMYECKOM JIMYHOCTbLIO, aHAMIOMMYHbIE NY6/IMYHBIM
yupexaeHunam (etablissment publique) Bo ®paHumMm — establecimiento costeado por el
Fisco, KOTOpbIM 3KBaZOpPCKMM 3aKoH 0 MogepHu3aumm (Ley de Modernizacion del Ecuador)
Bcnes 3a KoHctutyumer (m. 5 ct. 118) npunumcbiBaeT cneaywowme yHKUMM: peanmsauma
rocyAapCTBEHHO-BNACTHbIX MOJIHOMOYMM, NPeAoCTaB/IEHME YCYI HACEIEHUIO U OCYLLIeCTBe-
HWME OT MMEHM rocyAapcTBa SKOHOMMYECKOM AeATeNbHOCTME,

2. F'ocydapcmseHHaAa KOMNAHUA usiu 20CydapcmaeHHoe aKyUOHepHOe 06uwecmso yyYpexK-
JaeTcA U OCYLEeCTBAAET CBOK AEATE/IbHOCTb B COOTBETCTBUM C OOLUMM aKLMOHEPHBIM 3aKo-
HOoAAaTe/IbCTBOM. Heobxoammble 0COBEHHOCTH, 3aKpenaLWme cneuudmky ee AeaTebHOCTH
(xapakTep OTYETHOCTM U Ap.), ONpeaenalTCA ee yCTaBOM.

Hanpumep, B BeHecyane B 2009 r. Ha OCHOBaHUW JAeKpeTa, U3JAHHOrO MCMOIHMUTE/IbHOM
BNnacTblo (ony6amkoBaH B OduumanbHoM rasete Ne 39.314), 6bl10 CO34aHO aKLMOHEPHOE
o6uecteo Corporacion Nacional del Aluminio (FocyaapcTBeHHas anloMMHMEBaAA Kopropa-
ums). ITa XONAMHroBas KOMMaHWA, MOAYMHAOWAACA HAPOAHOMY MWHMCTEPCTBY TAXKE/OM
NPOMbIWNEHHOCTU U MPUPOAHbLIX pecypcoB (Mibam), MMeeT uenbo 06beauHUTbL noj 06-
WMM PYKOBOACTBOM pAZ A00bIBalOWMX M NepepabaTtbiBalolmMX roCyAapCTBEHHbIX Npeanpu-
ATUM oTpacau, Taknx Kak CVG aluminio del Caroni (Alcasa), CVG Industria Venezolana de
Aluminio (Venalum), CVG Conductores de Aluminio Caroni (Cabelum), Aluminios Nacionales
(Alunasa), CVG Aluminio de Carabobo (Alucasa), GVG Carbonos del Orinoco, CVG Bauxilium
y Empresa de Produccion Social Servicios de Laminacion de Aluminio (Serlaca), ans BblI-
ABJIEHUA MMEIOLEroca y CTpaHbl NOTeHUMana MHAYCTpUaibHOro passutma. OgHOBpPEMEHHO
Koprnopaumsa MoXeT npuobpeTaTb (MONHOCTbIO MM YaCTMYHO) y4acTue B TOProBbiX TOBapM-
WecTBaxX M NPeanpuATUAX, OKa3blBalOWMX YCAYrM, HanpAMYH CBA3aHHbIE C aJIlOMMHMEBBIM
CEKTOPOM MPOMbILLIEHHOCTH. Becb ycTaBHbIM KanmTan AO «[ocyaapCTBEHHas aftoOMUMHKMEBas
Kopropaums» 6blJ1 onjaavyeH rocyaapcrtsom yepes Mibam.

MpeAacTaBndeTcs, YTO MOAXOAbl JIATMHOAMEPUKAHCKOM NMPaBOBOM HAyKM K OMpeaesieHuio
KaTeropum «rocylapCTBEHHOE NpeanpuaThe» U «ny6MyHoe NpeanpusaTMe» TpebylT 6oJee
rny60Koro M BCECTOPOHHEro UCCNe0BaHMA.

' flkosnes [1. 1. Poccua — JlaTuHcKas AMepuKa: HoBbIM 3Tan. 14/05/2010. // URL: http://www.perspektivy.
info/bitrix/templates/perspektivy/template_styles.css.

2 CM., Hanpumep: MpaxkaaHCKoe U ceMeMHoe MpaBO pa3BMBAIOLLMXCA CTpaH: y4yeb. nocobue / nog pea.
B. K. MyunHckoro, B. B. besbaxa. M., 1989. C. 75—84; ocyaapcTBEHHbIE M CMELLaHHble NpeanpuATHA // TpaxaaHcKoe
W TOProBoe NMpaBo KanMTaJMCTUYECKMX CTpaH / nog pea. B. M. MosonunHa, M. U. KynarmHa. M., 1980. C. 87—92 u gp.

3 Saraceno P. El Fin de Beneficio en las Empresas Publicas de Produccion // La Empresa Publica. Publicaciones
del Real Colegio de Espafna en Bolonia. Zaragoza, 1970.

4 Sarria C. La Empresa Publica y su Clasificacion en Colombia. En: El Derecho Administrativo en Latino Améri-
ca. UuT. no: Pérez E. El Poder Ejecutivo en el Derecho Publico y en la Constitucion. Ed. ESTADE, 1999. // URL:
http://www.estade.org/Documentos/derechopublico/ELPODEREJECUTIVO.doc.

> Dromi J. R. Manual de Derecho Administrativo. Astrea. Buenos Aires, 1987.

¢ Ley Organica de la Empresa Nacional de la Coca (Decreto Ley Ne 22370). 05 de diciembre de 1978 // URL:
http://www.devida.gob.pe/documentacion/DecretoLey2022370.doc.

" Moppob6Hee cM.: Prada D. O. Marcos regulatorios y el rol de las empresas estatales de hidrocarburos. Estudio
de caso: Colombia. Noviembre 2007 // URL: http://www.olade.org.ec/documentos2/marcosregulatorios/MAR-
COSDECASOCOLOMBIA. pdf.

8 Pérez E. Op. cit.
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H. A. )KunbuoBa®

NMPOBJIEMbI OEATESIbHOCTW OPIrAHOB BJIACTU
N NYTN NX PELLUEHNA NP NPOABJIEHN HACUJITNA B CEMbE

Llaercs aBTOpCKOE OnpeneneHmne OMALLIHEro Hacuvs. [lpennaraercs LOMOIHUTL MepeYyeHs
Mep, MPELYCMOTPEHHbIX COBPEMEHHBIM 3aKOHOAATENNLCTBOM, 10 MPELOTBPALLEHMIO HACUIINS
B cembe. [IoUHNMAEs BO BHYMAaHME TOT (DakT, 4TO B XOA€ OCYLUECTBIIEHMS MPEATTOXEHHBIX MED BO3-
MOXHbI HEKOTOPbIE OrPaHNYeHyS npas v cBoO0L rpaXxaaH, AOMyCTMbIE TObKO Ha OCHOBAHM
CyaebHOro peLLeHns no yCTaHOBIEHMIO aKTOB, CBUAETENLCTBYIOLIMX O XECTOKOM ObpaLLeHm
B ceMbe, 060CHOBbLIBAETCA HEObXoaMMOCTb BBeaeHus B [TIK PO B nogpaszgen «Ocoboe rpo-
M3BOACTBO» HOBOM [71aBbl «PaspeLleHue Ha coumansHoe npeqoTBpaLLeHmne Hacumsa B Cember.

Kro4eBble C/l0Ba: CeMb S, Hacu/me, opraHsbl MUY, rpaxxngaHckoe CyA4oripon3BoCcTBO

In article author’s definition of house violence is given. It is offered to add the list of the
measures stipulated by the current legislation, on prevention of violence over family.
Considering that fact, that during realization of the offered measures some restrictions of
the rights and freedom of the citizens, admissible only on the basis of a judgement on an
establishment of the facts testifying to cruel treatment in family are possible, necessity of
introduction in The civil remedial code the Russian Federation the new chapter «the Sanction
to social prevention of violence over family» in subitem «Special manufacture» proves.

Key words: family, violence, bodies of militia, civil legal proceedings

B nocneaHee Bpems cpeacTBa MacCcoBOM MHMOPMaLMK yAENA0T NPUCTa/IbHOE BHUMAHUWE Mpo-
61eMe NPUMEHEHMA HAaCMNA B OTHOLIEHMM KaK HECOBEPLUEHHONIETHMX, TaK U APYrMX Y/IEHOB
cembr. CeMbA — OAMH M3 BaXKHEMLIMX OBLLECTBEHHBIX MHCTMTYTOB. YPOBEHb COLMA/IbHOMO
61aronosly4ms, HpPaBCTBEHHOIO 340POBbA O6LECTBA HAMPAMYK 3aBMCUT OT MMKPOK/IMMATa
B KaXXA0M OTAE/IbHO B3ATOM CEMbE, TaK KaK B HEM Ye/I0BEK NoJlyYyaeT MOpasibHO-HPaBCTBEH-
Hoe BOCMMTaHWe. MMEHHO 3TO onpefenseT ero AasibHEMILYIO CyAbbYy, OTHOLEHUE K NI0AAM
M K 0OLLEeCTBY B LLEJIOM.

MCTOKM GONbLUMHCTBA acoLMasibHbIX SABJIEHMM HAXOAATCA B ceMenHor cdepe. Tak, Mo
cnoBam B. A. TapxoBa, e€c/M MpoaHa/sM3MpoBaTb NPECTYMJIEHUA, MOXKHO Y6eaMTbCA, YTO
B OCHOBE MOYTM BCEX NIEXKMT MAeA dronsma’. Iromsm ke hopMupyeTcs Ha 6a3e BOCMMTAHUS
yesIoBEKA B CEMbE, MOCKOJ/IbKY B AETCTBE OH MOJIyYaeT NpeacTaB/ieHMs O Ao6pe U 3/1e, yBa-
YKEHMU K CTapLUMM, CMPaBeA/IMBOCTU U T. M. Mo3TOMy B /1060M 06LLECTBE NPOBIEMAM CEMbM
yAENseTcs A0CTAaTOMHO MpUCTaZibHOE BHUMMaHME. He ciyyalHO O 3aliMTe CeMbM, MaTeEpMH-
CTBa M feTcTBa cKasaHo B KoHCTUTyuumn PO (cT. 38).

He6naronpuaTHble OTHOLLEHUS B CEMbAX B KOHEYHOM CYETE BJIMAIOT HA MHOMME CoLMasib-
Hble npouecchl. OAMH M3 CamblX OMACHbIX BUAOB TaKMX OTHOWEHMM — MPOSB/IEHUE HACU/IUS
B OTHOLLUEHUW YJIEHOB CEMbM.

CoBpeMEHHOE POCCUIMCKOE 3aKOHOAATE/IbCTBO PEry/IMPYET BOMPOCHl, TaK MM MHaye 3a-
TparvBatowme npobJemMy HacuIus B CEMbe. B OCHOBHOM 3TO KacaeTcs 3almTbl NpaB MU 3a-
KOHHbIX MHTEPECOB HECOBEPLUEHHONETHUX AETEMN.

Heo6xoaMMO OTMETWUTb, YTO B HalleM CTpaHe 3aKOHbl M ApYrMe HOPMATWMBHbIE aKTbl CO-
[lep>KaT MOJIOKEHWUS, B COOTBETCTBUM C KOTOPbIMM AEATENBHOCTb OpPraHOB rocyAapcTBa
M MECTHOIrO CamoyrnpaBiieHna B cdepe 3awmTbl NPaB HECOBEPLUEHHONETHUX HauyMHAETCS
TO/IbKO MOC/IE€ COBEPLUEHMA HECOBEPLIEHHONETHMMM NpaBoOHapylleHus?. OAHAKo ecan 6bl

* Munbuosa Hatanua AnekcaHApoBHa — KaHAMAAT OPUAMYECKMX HAYK, A0OLEHT Kadeapbl rpaxAaHCKOro npasa
u npouecca CapaToBCKOro topuamyeckoro MHCTUTYTa MB/ Poccun (CapartoB). E-mail: kirill_zilcov@mail.ru.
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SJIERTPORROEN BV IO KERVIE
K<POCCVICKOMY IOPVIOMYECKOMY SKVPHATIV>'

TPYOOBOE N COUWMAINbHOE MNMPABO

B rocyAapcTBe paboTas MexaHW3m NpodUNaKTUKM B «HEHNAronoNyyYHbIX CEMbAX>, TO MOXKHO
6b1/10 66l NPEAOTBPATUTL COBEPLLEHUE GOJbLUIMHCTBA NMPaBOHAPYLUEHWM NOAPOCTKaMM, A TaK-
}Ke U36eKaTb NPUMEHEHUA TaKUX KPaMHWUX MEp BO3JEMCTBMS Ha poaMTeNeM, Kak NULLIEHUe
WU OrpaHUyYeHMEe poaUTENIbCKMX NpaB3.

BmecTe ¢ Tem xepTBamMM AOMALLHEr0 HAaCM/IMA MOTYT CTaTb HE TOJIbKO HECOBEPLUEHHOEeT-
HWe, HO U ApYyrue YneHbl CEMbM.

MposBieHWe HAaCUNA B OTHOLUEHWWN Y/IEHOB CEMbU B 3aBUCMMOCTM OT CTEMEHU TAXKECTU
HaCTYNUBLLMX NOCNEACTBUMA MOXKHO KBa/IMUUMPOBaATh MO Pa3/IMYHbIM CTaTbsSM YrOJIOBHOMO
Kofekca P®. Ha nepsbii B3rnsa MoXKeT NokasaTbCs, YTO oTpaxkeHue B YK aesaHuM, cnocob-
HbIX BbICTYNaTb NPOABNIEHMEM AOMALUHEro Hacu/MA, — A0CTAaTOMHaA Mepa AN1A ero npeaoT-
BpaLleHma. OfHako ceMbsa — cdepa JIMYHO-A0BEPUTE/IbHBIX OTHOWEHMM. 34eCh BE/IMKA CTe-
NeHb NAaTEHTHOCTM COBEPLLAEMbIX HACUM/IbCTBEHHBIX AeMCTBMM. KpoMe Toro, yrosioBHble aena
0 TaKMX MPEeCTYyNIEHUAX, KaK YMbILIEHHOE NMPUYMHEHME NIErKOro BpeJa 340POBblo, No6oM,
OCKOpOaeHWe, HeKBanMMULUMPOBaAHHOE M3HACMI0BaHWE, B cOOTBeTCTBMM co cT. 20 YMK PO
OTHOCATCA K AeflaM YaCTHOro M YacTHO-My6/IMYHOro 06BMHEHUA. M03TOMY NPOM3BOACTBO MO
HUM MOMKET ObiTb BO30OYXAEHO TONbKO MPU Ha/IMYMKM 3asBieHMA noTepneBlwmx. Ho xepTsbl
HACMNIbCTBEHHbIX AEMCTBMM B CEMEMHOM cdepe 3a4acTylo MO MOHATHbIM NMPUYMHAM He 06-
paLlaloTCsa B OpraHbl BNaCTU A8 NPUBJIEYEHMA YIEHOB CBOEM CEMbM K YTOIOBHOM MM MHBIM
BMAAM OTBETCTBEHHOCTM. TakMM 06pa3oM, CouMasibHO HE3J0POBasA CEMbA CTAHOBMUTCA 00b-
€KTOM MPUCTaNbHOr0 BHUMAHWA OPraHoB B/IACTM TOJIbKO MOC/E COBEpLUEHMA NpaBoHapyLue-
HMA OAHUM M3 ee YneHoB. Ho Ha AaHHOM 3Tane HepeAKo BEPHYTb CEMbE HOPMaJibHbIM 06/IMK
OpraHbl B/IaCTU YKe He B CMlax.

B To e BpeMa MOXHO NpeAcTaBMTb CMTYauMio, KOrga B CEMbe HET HeCOBepLUeHHOoNeT-
HUX AeTen (AeTen He 6bla1o0 BOOGLLE, OHM AOCTUIIM BOCEMHAAUATM NeT U T. 4.) UM Npo-
ABNIEHWE HACUIUS NPOMCXOAMUT CO CTOPOHbI AE€TEN B OTHOLIEHMM COBMECTHO MPOXKMUBAKOLLMX
C HMMKM poauTenen. B 3Tnx cnyyasx 6opbba C NPOSBAEHMEM AOMALUHEr0 HAaCU/IMA B COOT-
BETCTBMM C 3aKOHOAATE/IbCTBOM BO3MOXHA TOJIbKO YrO/0BHO-MPABOBbIMU MEpaMu: NyTem
NPUBNEYEHUSA K YrOJIOBHOM OTBETCTBEHHOCTM /IMLA, JOMYCKAKOLWEr0 HaCU/Me B OTHOLLUEHMM
4yneHoB cembM. lpM 3TOM HakasaHWe BMHOBHOIO MOXET HebGNaronpuMATHO CKa3aTbCA Ha
BCEW CeMbe, Hanpumep, Korga npu OCYKAEHWM MLA K JIMLEHMIO CBOGOAbI CEMbS TepseT
KOpMubLa.

OAMH M3 acneKToB pacCMaTpMBaeMoM NpobiemMbl — OnpeAesieHue TEPMUHA «HacUMe».

CornacHo «Cnoapto pycckoro ssbika» C. U. OxeroBa Hacuave — 3TO0 NpUMeHeHne u-
3MYECKOM CU/Ibl K KOMY-HMBY/Ab; MPUHYAMTE/IbHOE BO3AEMCTBME Ha KOro-Hubyab*. AHano-
rMYHble onpejeneHnsa BCTPevalTca U B ApYrnx cnosapsax®. Kak BMAHO, TEPMMH «Hacuane»
NMOHMMAETCA AOCTATOYHO Y3KO.

B 3akoHoaaTenbcTBE HET AeDUHULMM AAaHHOMO NOHATUA. Hacuane B cembe MOXHO onpe-
AENUTb KaK N060€e YMbILLJIEHHOE JEMCTBME OHOI0 YJIEHA CEMbM NPOTMB APYroro, eCaum 3To
AENCTBME yLEeMNSAET KOHCTUTYLMOHHbIE NpaBa M CBOGOAbI Y/l€eHA CEMbM KaK rpaxAaHuHa,
NPUYMHAET eMy (U3NYEeCKylo 60/1b M HAHOCUT Bpea MM COAEPXKMT Yrposy MNpUYMHEHMUA
BpeAa ero Gusn4ecKoMy, NCUXMYECKOMY 340POBbIO, a TaKXe NCUXMYECKOMY, (PU3NYECKOMY
WUAW IMYHOCTHOMY PasBUTUIO HECOBEPLLUEHHONIETHErO YJieHa CEeMbM, T. €. BblAeNAeTCA Ha-
cunve B hopme hU3NYECKOro, NCUXMYECKOrO, CEKCYasIbHOrO BO3AEMCTBUA M NPUHYKAEHUSA
(MOHYXaeHuA).

MpuBeaeHHOe onpeaeneHne, HECOMHEHHO, LUMPOKO OXBaTbiBAaE€T BO3MOXHbIE MPOAB/IEHNUA
AomaluHero Hacuama. OgHako HebnaronpmATHasA 06CTaHOBKA B CEMbE MOXKET 6biTb CBA3aHa
He TOJIbKO C YKa3aHHbIMM CJ/lyYasMM SIBHOrO NPOSBJIEHMA AOMalLHero HacunauA. Tak, ce-
MeMHble NMpo6/IeMbl MHOTAA BO3HMKAKOT M3-3a TOrO, YTO OAMH M3 YIEHOB CEMbM He paboTa-
eT, cnejoBaTesibHO, He MPUHOCUT CeMbe A0X0A. 3A4eCb HEOOXOAMMO pasnyaTtb CUTyaumM
HEBO3MOXHOCTU TPYAOYCTPOMCTBA MO O6BEKTUBHBLIM MPUYMHAM, HaNpMMeEp B cuy 6espa-
60TMUbl. HO Npu 3TOM CyObEKT AOMKEH BCTaTb Ha yyeT B C/Ay6e 3aHATOCTM HaceNeHuA
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STERTPORHOETIPUNIGSKEHVIE /2074
RPOCCHVICKOMY FOPVIOVISECKOMY SKYPHATIV>:

M nonyyatb nocobue. Ecau ke 310 MU0 He paboTaeT Mo CyObEKTMBHBIM NMPUYMHAM (M3-3a
NPOCTOr0 HeXeJlaHWA, B YaCTHOCTMU), He obpallaeTcAa B OpraH 3aHATOCTM HacesneHuA U He
npunaraeT HUKaKMX YCUAMM, YTOGbl pelwmTb BOMPOC C TPYAOYCTPOMCTBOM, €ro AeMCTBMA
TaKXXe, Ha Haw B3rnsz, cneayeT KBaamduumpoBaTb KaK NpoABiEHME HAaCMIMA B OTHOLIEHMMU
Y/IEHOB CBOEM CEMbM.

CynTaeM nNposABNEHMEM AOMALLHEro HacCUAMA M 310ynoTpebaeHme CNUPTHbIMM HanuTKa-
MM UM HAPKOTUYECKMMM CcpeacTBaMM. o 3aKoHOAATENLCTBY K /MLy, 310ynoTpebasowemy
CMMPTHBIMM HaNUTKaMM MU HAPKOTUYECKUMM CPeACTBaMM, MOXKHO NPUMEHUTb MePbl MPUHY-
ANTENIbHOr0 MEAMUMHCKOro XapakTepa TO/IbKO B C/lydae COBEPLUEHUA UM MpaBOHapYLLUEHUA
(cT. 97 YK). Ecam ke nmMuo 3n0ynotpebnseT CnMpTHbIMM HanuUTKamu MM HapKOTUYECKMMMU
CpPeACTBaMM, HO MpU ITOM He COBEpLUAET MPaBOHAPYLIEHMM, M HET OCHOBaHUM K MpuMe-
HEHMIO Mep 3aliMTbl NpPaB HECOBEPLUEHHO/IETHErO pebeHKa, ero CemMba OCTAaeTCA BHE MNoas
3peHna opraHoB BAACTM M O/KHA 60pPOTbCA C 3TUM HEeAYroM CamMOCTOATE/IbHO.

Heo6xoanMMo OTMETUTb M MpPOGAEMY, CBS3aHHYI0 C JIeYEHWEM AEeTeN C MCUXMYECKUMM
OTKJIOHEHMAMU. TaK, MO C/I0BaM MHCMEKTOPOB NoApasAesieHuM Mo JAeNamM HeCoBEpLUEHHO-
netHux CapartoBa, nojaensioliee 60/IbWMHCTBO AETEM, COCTOAWMX Ha NPodUIaKTUYECKOM
yyete, — AeTU C NCUXMYECKUMU OTKNOHEHUAMM.

Kak npaBuno, noaxos K npobneme neyveHus aeTerm C MNCUXMYECKMMM OTKJIOHEHWMAMM
B Poccrmn popManbHbii. YuperkaeHus o6pa3oBaHMs M 34paBOOXPAHEHMA NLLb MOFYT yKasaTb
poauTensaM Ha TO, YTO UX pebeHOK He3gopoB. OAHAKO 3a4acTylo pOAUTENN HE NPUAADT 3TO-
My 3Ha4YeHMA M HEe MPMHMMAIOT HUKAKUX MEP K IeYEHMI0, MOCKO/IbKY CaMM HepeaKo BeayT
acouManbHbld 06pa3 KU3HW: He paboTatoT, 3/10ynoTPe6ASAOT CIMPTHBIMM HanUTKaMu. B pe-
3y/ibTaTe 60/1€3Hb, KOTOPOM CTPajaeT Pe6EHOK M KOTOPYH B PaHHEM BO3PacTe elle MOXKHO
BbI/IEYUTb JIM60 YMEHbLUMTL €e NOCNEeACTBUSA, CTAHOBUTCA BCe 6osiee onacHoM. B utore ato
MOXeT MpMBECTM K TOMY, YTO pebeHOK OyaeT coBepllaTb NPaBOHApYLUEHWA, 3aTeM MNpecTy-
naeHua, 1. e. akKTMYeCKM CTaHeT OonacHbIM ANA Oo6LecTBa Mo Mepe B3POC/IeHMA. Takum
06pa3oM, HYKHO 3aKOHOZATE/IbHO 3aKPENWTb KOMMIEKC MEp BO3AEMCTBUA HA CEMbW C MCU-
XMYECKMU 6O/IbHBIMM AETbMM, €C/IU B CEMbE HE NMPUHMMAETCS YCUAMM AN NeYEHUA pebeHKa.

Ha Haw B3rnsaz, 6e30TBETCTBEHHOE OTHOLEHME poaMTenen K 60/IbHOMY peGeHKY, Henpu-
HATME MEP MO ero JIeYEHMIO TaKKe OTHOCUTCA K NPOABAEHMIO AOMALLUHEr0 HaCUUA.

Kak BMAHO, CywWecTBYIOT pas3nnyHble (OPMbl HAaCUAMA B CEMbe, MOITOMY Npeaiaraem
cnepytowiee onpejesieHue A0MAaLHErO HACUIMA: HacUIME — J60e YMbILLIEHHOE AeUCTBUE
Yy/seHa CeMbM, ylemaswlee KOHCTUTYLUMOHHbIE MpaBa M CBOGOAbI APYrMX Y4/IEHOB CEMbM,
B TOM 4ucCne:

NPUYMHEHME KOMY-IMBO U3 YNEHOB CEMbM (DU3NYECKOMN 6OIU;

HaHeceHuWe Bpeja MM yrpo3sa NpuMUYMHEHUA Bpefa (U3NYECKOMY, NCUXMYECKOMY 340po-
BbIO KOr0-/IM60 M3 Y/IEHOB CEMbMU;

JIMLIEeHMEe APYroro YJeHa CeMbM CBOOOAbI, XUAbA, NMULM, OAEXKAbI M UHbIX HOPMAaJbHbIX
YCJIOBUM }KU3HM;

YK/JIOHEHWE poaMTeNen HECOBEPLIEHHONETHMX, UX OMEKYHOB, NIUL, KOTOPble B3S/IM HECo-
BEPLUEHHOJIETHUX B CEMbIO Ha BOCMMUTaHUE, OT 06A3aHHOCTM YA0BIETBOPATb UX NOTPEOHOCTU
B yxoAe, 3ab60oTe 0 3/J0pOBbe WU JIMYHOM 6E30MACHOCTY;

YHUXEHME YeCTM U AOCTOMHCTBA OAHMM YJIEHOM CeMbW APYroro YjeHa CeMbW UAN NpU-
HyXA€EeHWEe (MOHYXAEHWE) ero NocpeAcTBOM Yrpo3, OCKOPG/IEHMH, LiaHTaxKa K COBEPLUEHMIO
MM NPABOHAPYLIEHUM MU AEAHMM, NPEeACTaBAIOWMX ONACHOCTb A/1A €ro XM3HU MKW 340PO-
Bbfl, @ TaKXe BeAylMX K HapyLIEHUIO NCUXUYECKOro, pm3MYeCKOro Mam JIMYHOCTHOrO pas-
BMTMA HECOBEPLUEHHO/IETHENO Y/IeHa CEMbM;

nocaraTenbCTBO Ha MOOBYO HEMPUKOCHOBEHHOCTb MJIM MOJIOBYKO CBOGOAY APYroro 4YsieHa
CeMbM, AEMUCTBMA CEKCYasIbHOrO XapakTepa Mo OTHOLEHMIO K HECOBEPLUEHHONIETHEMY;

AEeNCTBUA (6e34eUCTBUE), BNEKYLUME ANIA CEMbM TSAKEI0€ MaTepuaibHOE MOJIOKEHUE,
B TOM YMC/le HEO60CHOBaHHOE 6e3paboTHOE COCTOAHMUE;
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SJIERTPORHAOENIPVI IO >KERVIE
K <«POCC/CKOMY: OPVAONYECKOMY SKYPHATIV>

TPYOOBOE N COUWMAINbHOE MNMPABO

3710ynotpe6ieHne CNMPTHbIMU HanMTKaMM U HAPKOTUYECKMMM CpeACTBaMM BHE 3aBM-
CMMOCTM OT TOrO, BNEKYT /i1 3TU AEMCTBUA TAXKENI0e MaTepuasibHOe MO0XKEHME ANA
CEMbM.

Takoe onpeaeneHune AOMALLUHEro HacW/IMSA BO MHOTOM CXOXe C TEeM, YTO Mpeanarasiocb
aBTOpaMM 3aKoHonpoeKTa «06 0CHOBAxX COLMAa/IbHO-MPABOBOM MOMMTMKM 3aLLUMTbl OT HACUAMA
B cembe»®., OHO 60/iee CKaTo, OAHAKO OXBaTblBaeT C/yvyau, KOTOpble, Ha Hall B3rnsj, oT-
HOCATCA K NPOSABJEHWUIO HACU/IMSA B CEMbE.

Mpu 3TOM NOA CeMbeM caeayeT MOHMMATb /ML, HaXOAAWMXCA MeXAy cobow B Gpake
(B TOM uncne hpakTMYECKOM), POACTBE MM OTHOLIEHMSAX CBOMCTBA, MPOXKMBAIOLWMX COBMECT-
HO M BeAyLIMX COBMECTHOE XO3AMCTBO.

CKaszaHHOe CBMAETENbCTBYET: ANA 3GhEKTMBHOM NONMTUKM rocyaapcTBa B cdepe ce-
MbW HEO6XOAMMO BblpaboTaTb MEXAHU3M A1l 60pb6bl C NPOABJEHMEM AOMALUHErO HACKMUS,
[EMCTBUE KOTOPOro He CBSA3aHO C (haKTOM COBEPLUEHMA MPABOHAPYLUEHUA KEM-HMOYAb M3
Y/IEHOB CEMbM.

MonbITKa CO34aHMA Ha3BaHHOMO MEXaHM3Ma 6Oblsla cAenaHa AenyTaTaMu B 3aKOHOMPOEKTe
«06 0CHOBax COUMa/IbHO-NPABOBOM 3alLMTbl OT HACU/IMA B CEMbe». [10ABIEHME TAaKOro 3aKo-
HOMpOEeKTa 6e3yC/I0BHO FOBOPUT O BHUMAHMM 3aKOHOZATENA K MPo6JieMe AOMALUHErO Hacu-
ua. B To e Bpema oTAe/IbHble ero rnosoxeHusa TpebyT AopaboTKM. Bo3MOXKHO, No3ToMy
COBPEMEHHOE POCCHMIMCKOEe MpaBoO A0 CMX MOp He 060raTMIoCh 3aKOHOM, PEryMpYIOLLMM
OTHOLLEHMA B pacCMaTpMBaeMoK caepe.

MPOEeKT 3aKoHA 3aKpenasa caeayolme BUAbl COLMA/IbHO-NMPABOBOM 3alMTbl OT HAaCKU/IUSA
B CEMbeE:

1) coumanbHoe 06CNyKMBaHUE B COOTBETCTBMM C 3aKOHOAATENbCTBOM PO;

2) NpeaoTBpaLleHMe HAaCUIMSA B CEMbE Ha OCHOBE CyAEeGHOro pelleHus;

3) npecevyeHune HacuIMA B CEMbE YMOJIHOMOYEHHbIMM HA TO COLMANbHLIMU CYKGamu
No COUMaNbHO-MPABOBOM 3alUMTE OT HACM/IMA B CEMbE C MOCNEAYIWUM YBELOMIEHUEM 06
3TOM B NpeAyCMOTPEHHbIX AaHHbIM PeaepasibHbIM 3aKOHOM Cly4Yasx CyZa M/IM OpraHa oneKku
U NoMneyYmTeNbCTBa;

4) KypC coumasibHO-peabuIMTALMOHHbIX MEPOMPUATUIM, NPOBOAUMBINA C OCYKAEHHBbIM, Ha
KOTOPOro CyZ BO3/I0XMN 06A3aHHOCTb MPOXOXKAEHUS TAKOro Kypca B COOTBETCTBMM C Yro-
JIOBHbIM 3aKOHOZATENIbCTBOM Poccuiickon deaepaumu.

3aKOHOMPOEKT NpeAyCcMaTpuBa CO34aHME CUCTEMbI CMELMAsIbHbBIX CYK6 MO COLMaIbHO-
NpaBOBOM 3alUMTE OT HACM/IMSA B CEMbE. JTO MOBJEKNO 6bl onpefesieHHble 3aTpaTthl 6toa-
YKEeTHbIX CpeAcTB, YTo Ans Poccum Bcerga 6bi10 KAMHEM MPETKHOBEHMA. B To ke Bpems
OYEBUAHO, YTO MepBas M3 NPUBEAEHHbIX MEP BbIMOJIHAETCA COUMabHbIMM OpraHamMu M He
TpebyeT Co3AaHus CneLnanm3mMpoBaHHbIX OpraHoB. A 0683aHHOCTM MO peasim3aumm oCcTalb-
HbIX MEP MOKHO BO3/I0MTb Ha JEMCTBYIOLLME OpraHbl BaCTU, OCYLLECTBAALIME COLMAb-
HYI0 MOJIMTUKY FOCyAapCcTBa B cchepe oXpaHbl MUHTEPECOB CEMbM.

K TakuMM opraHaM OTHOCATCS KOMMCCMM MO A€/laM HECOBEPLUEHHOIETHMX, OpraHbl one-
KM U MONeYMTeNIbCTBA, OpraHbl YNpaB/ieHWA COLMabHOM 3alUMTOM HACeNeHWUs, opraHbl no
[leNlaM MOJIOZIEXKM, OpraHbl ynpaB/eHUs 06pa3oBaHMEM, OpraHbl MUAMUMKM. Bce oHM npo-
BOAAT MPaKTUYECKM OJIHU U TE e MeponpuATHSA Mo 3aliMTe NpaB HECOBEPLIEHHONETHMX,
HO B npejaefiax CBOeM KomneTeHuuu. Ha Haw B3rnszg, HamMbonee noaxoaswime Ans ocy-
WEeCTB/IEHMSA MEpP COLMANbHOM 3alUMTbl OT HACMAMA B CEMbE OpraHbl — OpraHbl MMIULMM
06L1ecTBEeHHOM 6e30MacHOCTU B AvLEe MOAPA3AeNeHM No AeNlaM HEeCOBEPLUEHHONETHMX,
KOTOpble MMEeIT 6orathii onbiT paboTbl B chepe NpodMNaKTMKM NPaBOHAPYLLEHMI Cpeau
HEeCOBEPLUEHHOIETHUX.

NMoapasfaeneHnsa No AeNaM HECOBEPLUEHHOIETHUX SABNSAIOTCA YaCTbl0 OPraHoOB MUAMLMM
06LL1EeCTBEHHOM 6€30MaCHOCTU, YbU COTPYAHUKU €XKeAHEBHO KOHTAKTUPYIOT C COLMAJIbHO He-
61aronosly4yHbIMK MLamMu. Mo3TOMy JaHHble opraHbl MMET 60/iblle BO3MOXKHOCTEM MNony-
YUTb MHPOPMALIMIO O NPOABNAEHUAX AOMALLHErO0 HACKU/IMA B CPABHEHMM C OpraHaMMu coumasib-
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STERTPORHOETNIPUNIGSKEHVIE S[2074
RPOCCHVICKOMY FOPVIOVISECKOMY SKYPHATIV>:

HOM 3awWwmTbl. KpoMe Toro, MMAMLMA paboTaeT KPYrioCyTOYHO, YTO TaKKe MOXKET MOBAMATb
Ha ObICTPOTY MPMHATUA IKCTPEHHbIX MEP, HaMpaB/IEHHbIX HAa 3alWMTy YIEHOB CeMbMU OT JO-
MalUHero HacumA.

B paMKax KaxAoW M3 Ha3BaHHbIX MEp MO NPeAOoTBPALLEHMIO HACUINA B CEMbE 3aKOHOMPO-
€KT npesycMaTpuBan pasHOBUAHOCTU MEPONPUATUM:

1) npoBeAeHWe NepBUYHOIO 06CNEA0BAHMA CEMbU HA NpeAMeT YyCTaHOB/IEHMA XapaKTepa
TPYAHOM }KM3HEHHOM CUTyaLMM, COMPSNKEHHOM C COBEPLUEHMEM B HEM HacU/IMS;

2) npoBeaeHUe 06CNeA0BaHUSA YCIOBMM KM3HU NOCTPAAABLUErO OT HACK/IUA Y/IEHA CEMbBM,
M3y4YeHMe MPUYMH BO3HMKHOBEHMA TPYAHOM KM3HEHHOM CMTyaLMM, COMPSKEHHOM C COBep-
LWEeHMEM B HEM HacUAMS;

3) onpeaeneHne B npefenax CBOEW KOMMETEHUMM XapaKTepa COBEPLUEHHONO B CEMbe
HacMAMA U obecneyeHme B HEOOXOAMMbIX C/lyYaAax NpoBeAEHMA KOMMIEKCHOro coupmasibHo-
MeMKO-NCHUXOJIONTMYECKOro OCBUAETE/IbCTBOBAHMA MOCTPAJaBLUEro OT HacM/IMA, a TaKXe
JiMua, COBEpPLUMBLLErO HacM/IMe, C UX COrnacusa;

4) HanpaB/ieHWe Ha npefBapuTe/lbHOe OCBMAETE/NIbCTBOBAHME YJieHa CeMbM, NOCTpajaB-
LIero oT HaCUMA, a TakKe JiMua, ero CoBepluMBLIEro, C UX COrJiacus;

5) 6ecnpenAaTCTBEHHOE MOCELLEHME COLMabHbIM PAabOTHUKOM XMAMLA CeMbU, rae co-
BEPLUEHO Hacu/AMe, B AHMU MU 4Yacbl, ONpeAeNeHHbIE NIaHOM KOPPEKLMOHHBIX MEPONPUATUM;

6) npuBNEYEHNE YNeHa CEMbM, COBEPLUMBLLETO HacCU/ME B CEMbE, MM CNOCOOCTBOBABLLE-
r0 BO3HWMKHOBEHMIO TPYAHOM KM3HEHHOM CUTYaUMM B CEMbE K 3aHATUAM B KOPPEKLMOHHbIX,
ncmMxoTepaneBTUUECKUX Fpynnax, NpeAocTaBAeHUEe UM MHbIX COuMabHbIX YCIYyr no ajanTa-
UMM, peabmamtaumm MM pecoupanmsannu;

7) HanpaBs/iieHMe NoCTpajaBLllero OT HaCUMAMA YNeHa CEMbM C ero corsacma Ha obcneno-
BaHWE B MeMLUMHCKOE WU UHOE Cneuman3nMpoBaHHOE yYpeXJeHne, a TakKe Ha NevyeHue
C KOHTPOJIEM 3a XOAOM NOCNeHero.

OyeBMAHO, 4YTO AaHHbIX Mep OyAeT ABHO HeAOCTaTOYHO AN1A TOro, 4tobbl 3(PPEKTUBHO
npefoTBpaTUTb HAaCU/IME B CEMbE.

Tak, npoBeseHMe 06CNEA0BaHUS CEMbM, a TaKXKe YCNOBMM KM3HM MOCTPajaBLIErO OT
HaCM/IMA [OJKHO NpeawecTBoBaTb MPUHATUIO CYZOM pELUEHMA O pa3pelleHUn Ha npeaoT-
BpalleHne HacMIuA B cembe. Beab MMEHHO Ha OCHOBaHMM 3aK/IIOYEHMA MO pe3y/ibTaTam 06-
CNeAoBaHUM YCI0BUM KM3HU CEMbM CyA U BYAET BbIHOCMTb pelleHne. AHaNorMYHbIM NOAX0s
JOMKEH 6biTb U K 406POBOJIBHOMY COLMAsIbHO-MEAMKO-NCUXON0rMYECKOMY U MEANLMHCKOMY
OCBMAETENIbCTBOBAHMIO YJIEHA CEMbM, MOABEPrLIEroca AOMAaLIHEMY HaCUUIO.

Mepbl, Ha3BaHHble B MyHKTax 5, 6 1 7, 6€3 COMHEHWA ABAAITCA 3PPEKTUBHBIMU Cpea-
CTBaMM npeaoTBpalleHna HacuamMa B cembe. OJHAKo B COOTBETCTBUM C NPEeA/IOKEHHbIM
HaMK onpejesieHUeM HaCUINA UX cnelyeT JOMNOJIHUTb TaKUMM MepaMM, Kak:

BO3JEMCTBME HA POAMTENIEM U UHBIX /UL, HE 3aHMMAIOLLMXCA JIEYEHMEM HECOBEPLUEHHO-
NeTHero pebeHka, CTpPajatoLero NCUXMYECKMM pacCTPOMCTBOM;

NPUHYAUTENIBHOE NIeYEHME OT HAPKOMAaHUKM U aJIKOroIn3ma;

NPUHYAUTENBbHOE TPYZAOYCTPOMCTBO (MPU Y4acTMM OPraHOB 3aHATOCTM HAceseHus);

nposegeHne nNpodunakTMyeckmx beces C IMLOM, NPOABAAIOWMM HaCUIME B OTHOLLEHMM
Y/IEHOB CEMbM, C Pa3bACHEHMEM YrOI0BHO- U aAMMHUCTPATUBHO-MPABOBbIX NOCNEACTBUM CO-
BEpLUAEMbIX HACKUJIbCTBEHHbIX AEMCTBUM;

MHble Mepbl, CMOCOBCTBYIOLME NPEAOTBPALLEHUI0 HACKU/IMA B CEMbE.

YacTb Ha3BaHHbIX Mep NPUHYAMUTE/IbHbIE, NO3TOMY BO3/IOXKEHME 06A3aHHOCTM MO MX NpU-
MEHEHMIO LieN1eco06pasHO Ha OpraHbl MAIULMK B NULE NOAPa3AeNeHU Mo AeslaM HecoBep-
LUEHHONIETHMUX. ITO eLle OAMH A0BOA B NOJIb3Yy TOr0o, YTOObl COUMAsbHYIO 3alMTy OT HaCMIMA
B CEMbe MNPU MOMOLUM YKa3aHHbIX Mep OCYLLECTBIANM COOTBETCTBYHOLIME NoApa3geeHnn
MUHUCTEPCTBA BHYTPEHHMX aen PO.

HeobxoaMMo elle pa3 OroBOpUTCA, YTO AaHHbIE Mepbl AONOJHAKT Te, KOTOpble NPUMEHS-
0T MHblE€ COLMabHble OpraHbl K CEMbAM, HaXOAAWMMCA B TPYAHbIX XM3HEHHbIX CUTYyaLMAX.

TPYOOBOE 1 COUWMAINbHOE MNMPABO
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S)IERBURBAUENIBYI U 2K ERVIE
K<POCCVICKOMY IOPVIOMYECKOMY SKVPHATIV>'

TPYOOBOE N COUWMAINbHOE MNMPABO

Ha opraHbl MUAMLUMK Ke cneayeT BO3JIOKWMTb 06A3aHHOCTb TONbKO MO MPUMEHEHMIO Npea-
JIOXKEHHbIX MPUHYAMTEIbHBIX MEP COLMA/IbHOM 3aLUMTbl OT HACU/IMA B CEMbE C COXPAaHEHUEM
32 HMMM 06513aHHOCTEM B cdhepe 3almTbl NpaB HECOBEPLUEHHONETHMX.

MprBeaeHHble NpUHYAUTENIbHbIE MEPbl OrPaHMYMBAIOT HEKOTOPbIE KOHCTUTYLIMOHHbIE npa-
Ba rpakAaH, B YaCTHOCTM MpaBO HA HEMPUKOCHOBEHHOCTb YAaCTHOM KM3HM (4. 1 cT. 23 KoH-
cTuTyuun P®), npaBo Ha cBo6oaHbIM Tpya (cT. 37 KoHcTutyuum PD). B 1o ke Bpema 4. 3
cT. 55 KoHCcTUTyunmn PO ycTtaHaBAMBaeT BO3MOXXHOCTb OFpaHUYEeHUA nNpaB M CBO6OJ YenoBe-
Ka M rpaxkJaHMHa B TOWM Mepe, B KAKOM 3TO HEO6X0AMMO A/1S 3alUmTbl HPABCTBEHHOCTM, MNpaB
M 3aKOHHbIX MHTEPECOB APYruxX Nuu,.

CeMbsi — OAMH M3 CaMbIX BaXKHbIX 00OLLECTBEHHbIX MHCTUTYTOB, OAHA M3 rMaBHbIX COCTaB-
NIAOWMX 06LLECTBEHHOM HPABCTBEHHOCTU. bopbba C HacMIMEM B CEMbE — AEATENIbHOCTb,
KOTOpasi, HECOMHEHHO, Mpec/ieayeT Le/v 3almTbl 06LLEeCTBEHHOM HPABCTBEHHOCTH, a TAKKe
NMpaB U 3aKOHHbIX MHTEPECOB BCEX Y/IEHOB KOHKPETHOM ceMbW. M03TOMYy K noaobHom aes-
TE€NIbHOCTU BO3MOXKHO NpUMeHeHue 4. 3 cT. 55 KoHCTUTyumn, cneposaTenbHO, AOMYCTUMbI
HEKOTOpble OrpaHMYeHMA npaB M CBOOOJ rparkAaH, HENOCpeACTBEHHO BOBJIEYEHHbIX B pac-
CMaTpUBaeMble OXPaHUTEJIbHblIE MEPONPUATUA.

KOHCTUTYLMOHHbIE MpaBa M CBO60AbI BbICTYMAOT OCHOBOWM NPABOBOro CTaTyca rpakAaH,
No3TOMY /1l060€ MX OrpaHMyeHMe BO3MOXKHO TOJIbKO HA OCHOBAaHWKM CyAeOHOro pelueHusa no-
cNe yCTaHoBAeHMA (PaKTOB, CBMAETENbCTBYIOLWMX O KECTOKOM OOpalleHNN B CEMbE.

Mo 3aKoHOMNpoeKTy «06 0OCHOBAX COLMA/IbHO-NPABOBOM 3aLUMTbl OT HACU/IMA B CEMbE>» MEPbI
Nno NpeAOoTBPALLEHMIO U NPEeCeYEHMI0 HACUIMA B CEMbE MOIYT MPUMEHATLCA Ha OCHOBaHWM
peweHna cyaa. Kpome Toro, K 3aKOHOMPOEKTY OblM NpeasioXKeHbl AononHeHuA B [pax-
JAHCKMIM npoueccyanbHbiM Kogekc PCOCP’. OHM npeaycMaTpyBanu BBEAEHWE HOBOM riaBbl
«Pa3pelseHne Ha coumanbHOe npeaoTBpalleHWe HacUAMA B ceMbe» B nogpasaen «Ocoboe
npon3BoACcTBO». C TaKMM MOAXOAOM CnefyeT COrlacuTbCA.

JlaHHbIM BMJA CyJONPOM3BOACTBA HE CBfA3AH C paspeLleHMeM cCropa O NpaBe rpaxiaH-
ckom. Cyay /mwb HEO6X0AUMO YCTAHOBUTb (DaKT MPOABAEHMA HACUINA B CEMbE M Ha OCHO-
BaHUM 3TOMO CaHKLMOHWPOBaTb MPOBEAEHNE OXPAHMTEJIbHBIX MEPOMNPUATUM, HanpPaBAEHHbIX
Ha NpeAoTBpaLLEeHUE KECTOKOro obpalleHns B CEMbeE.

Ha Haw B3rnsg, yaadyHo BbIGPAHO Ha3BaHWE AN1A AAHHOM KaTeropuu aen — Aena o pas-
peleHMn Ha npeaoTBpaLLeHMe HaCKUIMA B CEMbE.

B 1o ke Bpema B fononHeHusx K MK PO Kpome npeanoKeHHbIX NONOKEHUMA HEO6XO0AMMO
npefycCMOTpeTb, YTO C 3asB/IEHUMEM O pa3pelleHMM Ha npeaoTBpalleHMe HacUIMA B CEMbEe
MMEIOT NpaBO 06paLLaTbCA TOMbKO NoapasgenieHua no AesiaM HeCOBEPLUEHHONETHUX U 3alum-
Te OT HacM/IMA B CEMbE OPraHoB MMAMUMKU. BMecTe c 3asBneHMeM Ha3BaHHOe nojgpasjese-
HMEe AOJIXKHO MPeoCTaBUTb B CyZ mMaTepuasibl NpeaBapUTe/IbHOM NPOBEPKU HEOBXOAMMOCTH
NpoBeAEHUSA MEPONPUATUI MO COLMANIbHOMY NPeAOoTBPALLEHUIO HACMUS B cembe. o uToram
NpoBeAEHHOM B pamKax Jena NpOBEPKM AO/IKHO GblTb COCTAB/IEHO 3aK/OYEHME, YTBEPKAEH-
HO€ HaYya/IbHMKOM COOTBETCTBYHOLLENO OpraHa MUIULMKU, C NPUIOKEHUEM MJ1aHA KOPPEKLMOH-
HbIX MEPOMNPUATUA C YKa3aHMEM OPraHOB, YUYPEXAEHUM U ML, KOTOPbIX HEOBX0AMMO GyaeT
3a1eMCTBOBATb B XOA4€ MEPONpUSATUMI.

3anaBneHMe O paspelleHMM Ha CouMasibHoe npeaoTBpalleHMEe HaCcUAMA B CEMbE Cyay
cneayeT paccMaTpuBaTb B CPOK A0 AECATUM AHEM C MOMEHTA ero MocTyrnieHus B CyA.
B cyne6HoOM 3aceaaHum 06s3aTesIbHO yyacTMe npeacTaBuTesIen noapasaeneHus no gesam
HEeCOBEpPLIEHHO/IETHMX M 3almTe OT HACUIMA B CEMbE, OpraHa Orneku M nonevymTesibCTea M
npokypopa. O npoBegeHUM CcyaebHOro 3aceaaHma cyz AO/KEH YBEAOMUTb Y/IEHOB CEMbM,
B OTHOLUEHMM KOTOPbIX NOAAHO 3asB/EHME, OAHAKO MX HeABKA MpM HaAa/NeXKaleM m3Bele-
HUM He ABNAETCA NPenATCTBUMEM K PAaCCMOTPEHMIO Aena.

PeweHure cyna 06 yAOBNETBOPEHUMU 3aABNEHMUA M pa3pelleHMM Ha CcouManbHoe npeaoT-
BpalleHWe HaCUAMA B CEMbE AOJIKHO AOMOJHUTENIbHO COAEpXKaTb YKalaHMe Ha KOppeKuM-
OHHble MEepOnpUATMA, OrpaHUYMBalOLLME MPaBa M CBOGOAbI MpaXkAaH, /ML, npaBa KOTOPbIX
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MOTYT 6bITb OrpaHMYeHbl NPU NPOBEAEHUM AAHHBIX MEPOMPUATHMI, a TaKXKe CPOKM MX MpoBe-
AeHUA. MaKCUMasbHbIM CPOK MPOBEAEHUA MEPONPUATUIA MO COLMAbHOMY NpeAoTBpaLLeHMIo
HaCU/IMSA B CEMbE HE MOKET MpEBbILATb WECTU MeCsLEB.

JTOT CPOK MOXKET 6biTb NPOAJIEH CYAOM KaxKZblM pa3 Mo ero MCTeYEeHWM No 3asBIEHMIO
Haya/lbHMKA COOTBETCTBYIOLEro OpraHa MMMLMKM, HO He 6o/lee YeM Ha LWEeCTb MeCcsLeB.
PeweHne cyja O paspelleHun Ha coumasibHoe NpeAoTBpalLeHME HACU/IMS B CEMbE Noj-
NEXUT HEMeINEHHOMY McnosHeHmo. O63KasoBaHWe TaKoro pelleHMs BO3MOXKHO B OBLLEM
nopszakKe.

OTMeHa MepOonpUATUIA MO COLMANbHOMY MPeAOTBPALLEHMI0 HACU/IMA B CEMbE BO3MOXKHA
TaKXKe MO PELUEHMI0 CyAa HA OCHOBaHMM 3asiBNIEHUS Hayas/lbHWUKA OpraHa BHYTPEHHWX Aen,
K KOTOPOMY B 06s3aTe/IbHOM MOPSAKE [LOJIKHbI 6biTb NMPUIOKEHbI MAaTEPHAIbl C 3aK/IYEHM-
€M 0 pesy/sibTaTax MpoBeAEHHbIX MEPONPUATHI.

Mpeanaraemas cxema, Ha Haw B3rasz, No3Bo/MT 3(M@PEKTUBHO OCYLLECTBAATL 60pb6Y
C NPOSIBNIEHUEM HACUJIUA B CEMbE.

B 3aKk/1l04eHME OTMETUM, YTO OT 340POBbS KAaXKAOM CEMbU 3aBUCUT 3J0POBbE BCETO 0bLLe-
CTBa, B TOM UMC/ie (U3MYECKOE 340POBbE HAceNEeHMs, YPOBEHb NPECTYNHOCTU, AeMorpadu-
yeckas cutyauma M T. n. CeMbs, TaKMM 06pasoM, JOJIKHA pacLEeHMBaTbCA roCyapCTBOM
KaK 4aCTb CMCTEMbI HalMOHA/IbHOM 6e30MacHOCTU C COOTBETCTBYIOLWMM K HEM OTHOLUEHMEM.
To/IbKO C TaKMM MOAXOAOM K paspeLleHmio NpobsieM CEMbU MOXKHO PacCyMTbiBaTb Ha 6yay-
wee Poccum Kak BeIMKOM AeprKaBbl.

" Tapxos B. A. I'paxkaaHCcKMe npaBa M OTBETCTBEHHOCTb. Yda, 1996. C. 47.

2 CM., Hanpumep: 06 0CHOBax CUCTEMbl NMPOMUAAKTUKM 6E3HAA30PHOCTH M NMpaBOHAPYLIEHMI HECOBEPLLEHHO-
neTHux: ®eaepanbHbiM 3aKOH OT 24 uioHA 1999 . Ne 120-®3 (c mM3M.) // C3 PO. 1999. Ne 26. Ct. 3177; 2001. Ne 3.
Ct. 216; 2003. Ne 28. Ct. 2880; 2004. No 49. Ct. 4849; 2005. Ne 17. Ct. 1485; 2006. Ne 2. C1. 174; 2009. No 42.
CT. 4861; 06 yTBEPXKAEHUM MHCTPYKLMM NO OpraHM3aumu paboTbl NoapasaeneHuid no AeslaM HeCOBEPLUEHHOET-
H1x OBA: npukas MB/, P® ot 26 mas 2000 r. Ne 569 (B pea. npukazoB MBZ P® ot 9 okTabpsa 2004 r. Ne 639, ot
6 anpena 2007 r. Ne 338).

3 unbyosa H. A. Mpo6nemMbl y4acTMA OpraHOB MMIMLMM O6LECTBEHHOW 6€30MacHOCTM B FparKAaHCKOM
CyZONpOM3BOACTBE: AMC. ... KaHA. lopma. HayK. CapaTtos, 2001. C. 71. AHanornM4yHoe noJsioxKeHWe BbiCKa3biBas0Ch
Takxke J1. /1. KaHaeBckum, C. C. T'yceBbiM (KaHaesckul /1. /1., I'yces C. C. Mpo6aemMbl COBEPLIEHCTBOBAHMSA
OB/ no npodunakTMKe NpaBOHapYyLWEHWM HeCcoBeplUeHHONETHUX // Mpobiembl peanmsaumm NpaBoOBbIX HOPM
B nepuoj npoBejeHus cyne6HO-NpaBoBOM pecopMbl: Te3. JOKIaJ0B K MeXrocyAapCTBEHHOM Hayy. KOHd.
TiomeHb, 1994. C. 59).

4 Orezo8 C. M. CnoBapb pyccKoro asbika / noa pea. M. 10. LLsegoBsoi. M., 1987.

> CM. Hanpumep: JlonamuH B. B., /lonamuHa /1. E. PyccKkui4 TONKOBbLIM cnoBapb. 3-e u3g. M., 1998. C. 328.

¢ 3aKoHOMpPoeKT «06 OCHOBax COLMasIbHO-NPABOBOM MOJIMTUKM 3aliMTbl OT HAcMAMA B ceMbe» oT 1997 .,
BHeCeHHbIM aenytatamu /[ A. B. AnapuHoM, E. A. KoctepuHbiM, B. K. Kowesown, M. . CBEYHMKOBbIM,
A. B. CenmBaHoBbIM, /1. H. LBeuoM, /1. b. HapycoBoi, H. B. KpnBenbckoi, 3. A. Mamdunosor B 4 PO // BecTH.
npoekTa «HoBble BO3MOXKHOCTM AA XKeHWwmH». 1997, Ne 10. C. 46.

7 MpoeKT 3aKkoHa «O BHeECEeHUW M3MeHeHWM u aononHenmi B MK PCOCP B cBA3M C NpUHATMEM 3aKoHa ,,06
OCHOBaxX COLMasIbHO-NPABOBOM 3alMTbl OT HacKAMA B ceMbe“» // UMC «FapaHT».
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STERTPORHOETIPUNIGSKEHVIE /2071
RPOCCHVICKOMY FOPVIOVISECKOMY SKYPHATIV>:

-

«KPYIIblA CTOJ1»

A. 1. Yynuna’

PE3VJIbTATbI «<KPYIJ10Iro CTOJ1A» «CMEPTHAAA KA3Hb: 3A N NMPOTWNB»
(EKATEPUHBVYPT, 12 AINPENA 2011 r.)

12 anpens 2011 r. Ha 6a3e ¢aKy/bTeTa MeXAYHapOAHbIX OTHOLIEHMM YpasibCKOro rocyaap-
CTBEHHOIrO YHMBEPCUTETA COCTOANICA CTYAEHYECKMM «KPYr/blM CTON» «CMepTHas KasHb: 3a
M NpoTuB». OpraHu3aTtopamu BbICTYMUM KaHAMAAT OPUANYECKMX HayK, AoueHT KOpui Cep-
reesny be3bopoaos 1 rpynna marnuctpaHToB Ypl'yY nepsoro roga oby4yeHua no HanpasBAEHMUIO
«MexayHapoaHble OTHoLEeHMA». CTOUT OTMETMUTb MEXKAYHAPOAHbIM XapaKTep «Kpyrioro cTo-
Na»: B ero paboTe NpMHANM yyacThe ABe npeacTaBUTeIbHMLbI TannaHaa.

Npea npoBeaeHUA 3TOr0 MEPONPUATMA poanaachb BO BPEMA AUCKYCCUM B pamMKax Kypca
no eBponeMckoMy npaBy. Kak u3BecTHo, B rocygapctBax EBponeinckoro Cot3a cmepTHas
Ka3Hb He NpuMeHsaeTcA, a 6opbba 3a OTMEHY 3TOro BMAA HaKa3aHMA B TPETbMX CTpaHax
ABNAETCA HEOTbEM/IEMbIM 3/1eMeHTOM noanTukm EC B obnactm npas yenoseka. OaHako,
Mo AaHHbIM COLMO/IONMYECKMX ONPOCOB, 3HAYMTE/IbHAS YaCTb €BPOMNEMLEB 0 CMX MOpP CYM-
TaeT, YTO CMepTHaA Ka3Hb HEO6XOAMMA, TaK Kak OKa3biBasia OGbl NONOXKUTENbHOE BIMAHME
Ha couuyMm. TaKas TOYKa 3PEHMS LUMPOKO PacnpoCTpaHeHa M B POCCUMCKOM o6LuecTBe,
B TOM YMC/Ie B aKaeMMU4YeCKMX Kpyrax. Llenb «Kpyrnoro ctona» 3ak/i4vasnacb B TOM, 4YTO-
6bl CTYAEHTbl KOMMJIEKCHO paccMoTpesi (heHOMEH CMEPTHOM Ka3HM, YYMTbiBas €ro couu-
a/ibHble M NpaBOBble aCMeKTbl, U 0OMEHAIMCb MHEHMAMM MO AaHHOMY Bornpocy. Ana 6onee
MOJIHOFO OCBELLEHWMA NPO6GAEMbI C OPUAMYECKOM TOYKM 3PEHMSA K YYaCTMIO B «KPYr/IOM
cTone» Oblau npurnaweHsl ctyaeHTol YplriOA.

OTKpbIN «Kpyrabik cTon>» K0. C. be36opoAoB, KOTOPbIM OTMETM/ BaXKHOCTb NPOBEAEHMS
NOAO0GHbIX MEPONPUATMIM M BbIPA3MA HAZEXKAY Ha TO, YTO B pe3y/ibTaTe 06CYKAEHMA XOTS
6bl OAMH M3 YYAaCTHUKOB «KPYrJioro CTosia», SBAAIOWMMUCA CTOPOHHMKOM CMEPTHOM KasHM,
NOCMOTPUT Ha 3Ty NpobaemMy No-HOBOMY M M3MEHUT CBOK MO3ULMIO.

B camom pgene, 60MbWIMHCTBO HaceneHusa Poccum ybexaeHO B HEOOXOAMMOCTM BOC-
CTAHOBNEHMA CMEPTHOM Ka3HM B HaWeM CTpaHe — 3TO AEMOHCTPUPYIOT pesy/sibTaTbl CO-
LMONIOTMYECKMX MUCCNeA0BaHWM, KoTopble npeactaBuia CBeTnaHa AHApMAHbIYEBA, CTy-
AEHTKA MarncTpatypbl akysbTeTa MeXAYHapoAHbIX OTHoweHuM Ypl'Y. CornacHo JaHHbIM
AHanutnyeckoro ueHtpa HOpua Jleagpl B 2009 r. 37 % pecnoHAEHTOB OblIM yBEpEHbI,
4yTO CcnejyeT BOCCTAHOBUTb CMEPTHYHK Ka3Hb B MpeXHMX pa3mepax, a ewe 16 % — 4rto
cnepyeT pacwWMpuUTb ee npumeHeHue (T. e. 53 % OnpoLeHHbIX NoAAeprKann CMEpPTHYIo
KasHb). CBeT/iaHa NpoBe/sia CaMOCTOATE/IbHbIM onpoc B mapTe-anpene 2011 r., y4yacTHu-
KaMM KOTOpPOro CTajsM B OCHOBHOM CTyAeHTbl YpI'Y, 1 54 % pecnoHAeHTOB OKasanucb CTO-
POHHMKAMKM CMEPTHOM KasHM. NS CpaBHEHWA 6binM NpUBEAEHbI CTaTUCTMYECKME JaHHbIE,
oTpaxawLue oblecTBeHHOe MHeHMe B ApPYrnx cTpaHax. EguHCTBa B3rnagoB HeT Hurje,
HO B LE/IOM 3aMeTHa cniefyowan TeHAeHUMA: Hanbosee nepeaoBble U AeMOKpaTUyeckme
CTpaHbl OTBEPr/IM CMEPTHYI0 Ka3Hb, M UX HaceNeHue He oJobpseT 3TOT BMJ HaKa3aHuA,
CcYMTan ero BapBapCKUM.

O HacTpoeHMsAx B 06LeCcTBe roBOpMaa M CTyAeHTKa 3-ro Kypca aky/bTeTa Mexay-
HapoHbiX oTHoweHuMn YplrY TatbaAHa [enHera. Ee goknaj 6bin1 NOCBALWEH COLMANbHBIM
M MOpaJibHbIM acnektam (heHOMeHa CMEPTHOM KasHW. TaTbfHa OTMETW/IA, YTO YPOBEHb
NPeCTYNHOCTU B CTPAHE B 3HAYMUTENIbHOM CTENEHM 3aBUCUT OT MMPOBO33PEHMSA NOAEN, KO-
Topoe popMUpyeTCA NOA BAUAHUEM TaKMX (PaKTOPOB, Kak BOCMMTAHUE B CEMbE, pPeNnrms,

" YynuHa AnekcaHgpa JMMTpMEBHa — CTyJEeHTKa MarmMcTpaTtypbl MepBOro roga oby4eHus Mo HanpaBJeHWIo
«MeayHapoaHble OTHOLWEHUA» (aKybTeTa MeXAYHAapPOAHbLIX OTHOWEHWUM YPasibCKOro rocyAapCTBEHHOrO YHM-
BepcuTeTa M. M. A. lopbKoro (EkatepuH6ypr). E-mail: chupa2709@gmail.com.
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rocyfapcteseHHaa naeonorua, CMU, UHTepHeT U T. 4., a caeaoBaTeNlbHO, CMEPTHaA Ka3Hb
He 6yaeT peweHueM npobaembl. KpoMme TOro, npesorspallaeT nossBieHME NPeCcTyNHMKOB
HEeOTBPaTMMOCTb HaKa3aHMA, a He ero CTporocTb, M OOWECTBO AO/IKHO 3TO OCO3HAaBaTb.

Ha v3MeHeHMe o6LWeCTBEHHOr0 MHEHMA B pasHbiX CTpaHax MMpa HanpaB/i€Hbl YCUIMA
MEXAYHApOAHOM HenpaBMTENIbCTBEHHOM OpraHusaummM Amnesty International, o aeatenb-
HOCTM KOTOPOM paccKasasa CTyAEeHTKA MarmMctpatypbl (akynbTeta MexXAyHapoAHbIX OTHO-
weHun YplryY Anekcangpa YynuHa. OpraHusaums 6opetca 3a cobaoeHue npaB YesioBeKa
M OTMEHY CMEPTHOM KasHM, 3aHMMasACb COOpPOM A0CTOBEPHOM MHMOpMauMmM M Ny6aMKyA
6ecnpucTpacTHble AOKaajbl.

CryaeHTbl Ypl'tOA cdoKycupoBasnv BHMMaHME Ha NPaBOBbIX acrnekTtax npobniembl. Hata-
nbAa FonMumHa (4-M Kypc, MHCTUTYT rocyAapCTBEHHOro M MexayHapoaHoro npasa YpltOA)
06bACHMNA, NoYyeMy B Poccum Ha AaHHbIM MOMEHT HET MepcrneKTUB BOCCTAHOB/IEHMA CMepT-
HOM Ka3HM. [IOMMMO BHYTPEHHEro 3aKoHOAATe/NIbCTBa, 3TO OO6YC/IOBMIEHO €le TeM, 4TO
B 1997 r. Poccua noanmcana MpoTtokon Ne 6 K EBponencKoM KOHBEHUMM O 3alimTe npaB Ye-
JIOBEKa M OCHOBHbIX CBOOOJ, — OAHOMY M3 OCHOBHbIX AOKYyMeHTOB CoBeTa EBponbl. CTyaeHTbI
3-ro kypca MHcTutyTa npokypatypbl Ypl'tOA Bnagumup puwieykuH u Tumyp EBceeB fo-
NOMHMAM Npeablayliee BbICTyNIeHME, NPOAHA/IM3UPOBaB YroJloBHbIM KoaeKke PO 1 oTMeTHB
€ro BHYTPEHHWE NPOTMBOPEYMS, Kacallpeca obCy:KaaemMor npobiembl. OHM TaKKe noj-
YEepPKHY/IM, YTO CMEPTHAs Ka3Hb MO CBOEWM CYTW HE HaKa3aHMe, TaK KaK He CTaBUT LEeJblo
ucnpaBieHMe OCYXKAEHHOrO.

Cnepytowme foknagpl 66114 NOCBALWEHbI CUTYaUMAM B OTAE/IbHbIX CTpaHax A3uu, rae
B HacTosiliee BpemA NpPUMeEHAeTCA cMepTHaA KasHb. CTyaeHTKM m3 TamnaHaa Cupu-oH
YMapuH 1 JlaHuta MeTyHOM, KOTOpble CeMYac yyaTcs B Maructpatype ¢akysbTeta Mex-
AYHApOAHbIX OTHoweHuM Ypl'Y, pacckasanmM 06 UCTOPMM M OCOBEHHOCTAX NPUMEHEHUS
CMEpPTHOM KasHW B MX cTpaHe. CMepTHbIM npurosop B TamnaHae MOXKET 6biTb BbIHECEH,
HanpuMmep, 3a MOKYLEHME Ha KOpPOs MJIM pacrnpocTpaHeHWe HApKoTMKoB. Ho, noxanyw,
CaMbIM OBLUMPHDBIA CMMCOK CTaTeM, NpeayCcMaTpMBaOWMX HaKasaHWe B BMAE CMEPTHOM
KasHM, COAEPKMTCA B 3aKoHoAaTelbcTBe KnuTtas. AHHa MaHyMa0Ba, CTyJeHTKAa MarucTpa-
Typbl haKy/bTeTa MeXAYHapoAHbIX OoTHoweHuM Ypl'Y no HanpaeneHuio «PermoHoBege-
HWe», NpeAcTaBMIa Brievataswowme ceeageHmMsa 06 3TOM rocyaapcTBe: CMEPTHOM KasHblo
KapatoTca 68 BUAOB NpaBOHAPYLWEHUM, B TOM YMC/Ie Nopya 3/1EKTPONPOBOAOB M pacKomnKa
3aXOPOHEHUM, @ CMEPTHbIM MPUTrOBOP 3a4acTylo NPUBOAMUTCA B AEMUCTBUE CNYCTA HECKO/b-
KO CYTOK nocne ero BblHeceHMA. bonee Toro, B KMtae BbinycKaloTca cneunanbHble MUKPO-
aBTOOYCbl, 060pyZ0BaHHblE ANA npoBeAeHUA KasHW. EKatepuHa MnasbipuHa, CTygeHTKa
MaructpaTypbl N0 HanpaBneHMIO «MexayHapoaHble OTHoweHuA» YplY, caenana o63op
AMNOHCKOM NPaKTMKU MPUMEHEHUS CMEPTHOM KasHM. B ANOHMM BblHECEHME CMEPTHOro
NpMroBopa — CJ/I0XKHaA M AoJsraa npoueaypa, Lesb KOToporM — u3bexkaTb OWMBOK B Xo4e
cneacteuA. B cpegHeM C MOMeEHTa BbIHECEHMA NPUroBopa A0 €ro UCNOJIHEHWA NPOXOAMT
7 net 5 mecsaues.

Bo MHOrmx cTpaHax, He OTKa3aBLUMXCA OT CMEPTHOM KasHM, cyaebHble CUCTEMbl He
CTOJIb COBEPLUEHHbI, M NOA Yrpo30M YacTO OKAa3blBAlOTCA KM3HWM HEBMHOBHbIX Aoaen. Ha
3TOT (haKT obpaTmMia BHUMaHME Y4aCTHMKOB «KpYrsioro ctona» BepoHuka benoBa, maru-
CTpaHTKa aKy/bTeTa MeXAyHapoAHbIX oTHoweHun YplY. Ee BbicTynneHue 6bi10 NocBs-
LWEHO cyaebHbIM M NpoLeccyasibHbiM OWMOKaM, a TaKXe UCTOPUYECKUM paKTaM «MNOBTOP-
HOM KasHM», KOrda «KasHW/IM> YKe MEepTBOro YesioBeKa.

ANbTepHaTMBOM CMEPTHOM Ka3HM, KaK MpaBM/IO, BbICTYMAaeT MOXM3HEHHOE 3aK/oye-
Hue. JTU ABe Mepbl HaKasaHua cpaBHMNa CBeTnaHa MonuvumHa, CcTygeHTKa 4-ro Kypca
MHCTUTYTa rocyfapCTBEHHOro M MexayHapogHoro npasa YpltOA, oTmMeTmB, 4TO, XOTA
NOXXU3HEHHOE 3aKJIlDYEeHME COXPaHAET OCYXAEHHOMY XWM3Hb, OHO He NPMBOAMT K €ro mc-
npaeneHuto. OgHaKo, N0 MHeHM CBeTnaHbl, TPyA 3aKAKYEHHOro MOXKEeT ObiTb MCMOJIb-
30BaH Ha 6naro obuecTsa.

«KPYI bl CTOJ1»

o

7

Pe3synbTaThl «Kpyrnoro crona» «CMepTHasi Ka3Hb: 3a U NPOTUBY...



JJIEKSTPOHHOETIPVIIO>KEHVIE 3/2077

K <*POCC/MCKOMY HOPVOVMYECKOMY SKVPHATIV>

Mocne BbICTYNNEHUM BCEX AOKNAAYMKOB JI060M MPUCYTCTBOBABLUMIA MO Bblpa3nTb CBOKO
TOYKY 3peHus, 3aaTb BOMNPOC M MOY4YacTBOBATb B AMCKycCMM. Llenb «Kpyraoro ctona» 6biia
AOCTUIHYTA: CTYAEHTbI MOJyYMIM BO3MOMXKHOCTb M3YYMTb Pas/IMyHble acnekTbl heHoMeHa
CMepPTHOM Ka3HW M COCTaBMTb CBOE MHEHME MO AAHHOMY BOMPOCY, OCHOBbLIBASICb HA TOYHbIX
umdpax u dakTtax. BarkHO, YTO HEKOTOpble M3 CTYAEHTOB B XOA€ MOATrOTOBKWM AOKIaZ0B
NepecMoTpeIu CBOE OTHOLIEHUE K Npobieme NPUMEHEHUS CMEPTHOM Ka3HM B MMpEe M BCTa-
/M Ha CTOPOHY MPOTMBHMKOB 3TOM MCKJ/IOYMTENIbHOM MEPbl HakasaHusA. B o6om ciydae,
«KpYI /bl CTOM» MOAHSAN BOMPOC, O KOTOPOM B POCCMM rOBOPAT HEYacTo, M MpeaocTaBui
maTepuan ANA pasMbllLIEHUS, a BbIBOAbI KaXAbld MOXKET cAenaTb Cam.

-

«KPYINbIA CTOI»
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K BOrMNPOCY O CTATYCE CEBEPHOIO KUMNPA

llpobrema CropHbIX TEPPUTOPML OCTAETCS aKTyaslbHOM U KPAHe CJIOXHOU /1 PA3PeLLEeHUS.
VI3ydeHue McTopudeckmnx rnpeanochiyiok BO3HUKHOBEHUS KOHMIMKTA Ha TeppuTopun Cesep-
Horo Kurpa [ano BO3MOXHOCTb MOHATH BCIO [71yOUHY BO3HUKLLMX MPOTUBOPEYMI U MTPUYUHY
HEBO3MOXHOCTI MX CKOPOro pa3pelueHus. B pabore ocoboe BHuUMaHWe yaeneHo AercTBraM
lenepansHoro cekperapss OOH, KOTOPbIL B MPOLECCEe yperysimpoBaHus JaHHOro Criopa rosy-
YLJT MOSTHOMOYMS, BbIXOLALYME 38 €r0 ObbIYHbIV MPAaBOBOY CTATYC, MPEQ/IOXEHbI KOHKPETHbIE
MyTV BbIXOAA U3 CJIOKMUBLLEVICS CUTYaLUM.

Krto4eBble C/10Ba: TEPPUTOPUATTbHbIM KOHMIVKT, MEXLYHAPOAHAs U30NALMS, MUCCUS J0OpbIX
yanyr, «rnaH K. AHHaHa»

The problem of disputed territories in the modern world remains relevant and at the same
time extremely difficult to resolve. The study of the historical background of the conflict
on the territory of Northern Cyprus provides an opportunity to understand the depth of
the contradictions and the reason behind they can not be resolved soon. Particular attention was
paid to the work and actions of the UN Secretary General during the solution of the dispute
received credentials beyond his usual legal status, concrete ways of resolving of the current
situation are proposed.

Key words: territorial conflict, international segregation, mission of good offices, «plan of
K. Annan»

B HacTosLlee BpeMa No MHTEHCUMBHOCTM 06CYKAEHUA NpobiemMa CNOPHbIX TEPPUTOPUM CUM-
TaeTcA B MEXAYHAapOAHOM MpaBe OA4HOM M3 HauMbonee akTyaslbHbIX U B TO e BPEMS C/I0XK-
HbIX. B coBpeMeHHOM MMpe HacuuTbiBaeTcsa 6osiee 70 TEPPUTOPUM, ABNAIOLWMXCA NPUYMHOM
TEepPUTOPUA/IbHBIX MPETEH3UM Pa3/IMUHbIX FOCYAAPCTB APYr K Apyry. O4HUM M3 YHMKAbHbIX
NpMMEpPOB TEPPMTOPMANIBHOIO Cnopa, npogoskakuweroca 6onee 30 neT M He Haweawero
paspeLleHna 1 No CeM AEHb, MOXKHO CYMTATb BOMPOC O MEXKAYHApOAHO-NPaBOBOM CTaTyce
CeBepHoro Kunpa.

Kunp ocBo6oauica oT 6pUTaHCKOM KOJIOHMAIbHOM 3aBUCMMOCTHM 16 aBrycta 1960 r. Yepes
Mmecay Pecny6nauky Kunp npuHsaau B Opranusaumio O6beamHeHHbix Hauui. Mpeums, Kunp,
CoeanHeHHoe KoponeBcTBo M Typumsa nognucanv A0OroBop, CAyXKalmi rapaHToM 6a30BbixX
nonoxeHnn KoHCTUTYyuMM U TeppuTopuanbHoM uenocTHocTM Kunpa. Ho npoTmBopeumBoCTb
OCHOBoOMOJIaralLWmMx crater KOHCTUTYUMM 0BYC/IOBMIA HApyLUEHWE MMPHOMO PasBUTUS U Cy-
BepeHuTeTa Pecny6aunku. Mpob6aembl B paboTe npaBUTeNbCTBA CO34a10 NPaBoO BETO, KOTOpOe
TYPKU-KMMPUOTbI MOF/ZIM UCMOIb30BaTb NP PAaCCMOTPEHMM BOMPOCOB, KaCalLMXCA Hanoro-
06/1I0XKEHUA U BIOAKETHOM NOMUTUKM. lpeaocTaBiieHMe 3TOro npasa, HEMPONOPLMOHANBHOMO
MO OTHOLIEHUIO K OBLLEM UYMC/IEHHOCTM HaCeNeHMA rocyfapcTBa (TYpPKOB-KMMPUOTOB BCEMO
18 %), Aano NpeaCTaBUTENSM TYPELKOM O6LUMHbI BO3MOXHOCTb MPOBOAMTb HE3aBMCMMbIN
KYPC, OT/IMYHbIMA OT PELIEHUIM TPEKO-KMMPCKOro 60/blUMHCTBA. [locne BHeceHMsA B AeKabpe
1963 r. MHUUMMPOBAHHBIX FPeKaMMU-KUNPUOTamMKM NOMNpPaBoK B KOHCTUTYLUIO BO3HUKIM BOOPY-
¥KeHHble KOHDAMKTbI'. POCT HaNpAXXEHHOCTM B OTHOLLEHUAX MeXAY ABYMA 06LWMHaMK nNpuBen
K BCMbIWKE HacKaMA Ha octpoBe. 27 aekabpsa 1963 r. CoseT be3onacHOCTM pacCMOTpen Ka-
no6y Kvnpa Ha BMellaTenbCcTBO Typumm B ero BHYTPEHHME Aena U arpeccuto C ee CTOPOHbI.

BecHol 1964 r. npaBuTenbcTBo Kunpa obpatunock B CoBeT besonacHoctv OOH, KoTopblii
NpUHAN pe3onoumm oT 4 mapta 1964 r. Ne 186 u ot 13 Mapta 1964 r. No 187. Knwouyesbie

" TpUWeYKMH Bnagmmmp BnagmmmpoBuy — cTyaeHT MHCTUTYTA NpoKypaTypbl YpasibCKoOW rocyAapCTBEHHOM
lopuamyeckor akagemmu (EkatepuH6ypr). E-mail: vvg-ip@mail.ru.
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CTYAOEHYECKWI BECTHUK

K Bonpocy o cratyce CesepHoro Kunpa
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CTYAOEHYECKWN BECTHUK

MOJIOXKEHUS AaHHbIX AaKTOB OMpEeAEensitoT C TeX Nop HanpaB/ieHMA MeXAYHApOAHOM AesTeslb-
HOCTK Ha Kunpe:

yupexaeHne Muccum aobpbix yenyr FeHepanbHoro cekpetapsa OOH gna nomMcka MUMpHOro
pelleHnA Ha OCHOBE COrJ1acoBaHHOIMO yperyaMpoBaHMsa B cooTBeTCcTBMM C YcTaBoM OOH;

co3gaHme BoopyeHHbix cnn OOH no nogaepxaHuio mupa Ha Kunpe (BCOOHK);

NoATBEPXKAEHWE CyBEpEHUTETA U NPOAOIKEHUA CyllecTBoBaHMA Pecny6amku Kunp;

noATBEpPXKAeHWe cTaTyca npaBuTenbcTBa Pecnybimkmn Kunps.

HecMoTpsa Ha 3To, ¢ 1964 r. HayanoCb 060C06EHME TYPELKOM O6LWMHbI. B pe3synbTaTe
BTOpXKeHMA Typuun B mione 1974 r. B HapyweHue YctaBa OOH M OCHOBHbIX MOJIOXKEHMM
MEXAYHapOAHOro npaBa M MPOAO/IKAKLWENCA OKKynaumMM 4acTM OCTpPOBa NPOM3OLLIO Ha-
CM/IbCTBEHHOE pa3mekeBaHWe HaceneHusa Kunpa no reorpaduyeckomy M HauMOHabHOMY
npu3Hakam. 13 despana 1975 r. nuaepbl TYPKOB-KUMPMOTOB NPOBO3r/IacHAM TaK Ha3blBae-
Myto Typeukyto OeaepaTtuBHyto Pecny6amnky Kunp, neperMmeHoBaHHy 15 HoAbpa 1983 r.
B TypeuKyto Pecny6nmky CesepHoro Kunpa (TPCK).

C MeXAayHapoAHO-MpaBoBOM TOYKM 3peHus cerogHsa TPCK HaxoaMTcsa B M30M5UMM, O YEM
CBUAETENbCTBYIOT caeaytowme dhakTopbl:

1) aencreyet paa pesontoumi Coseta besonacHoct OOH no Kunpy, B TOM uncne peso-
noumn Ne 541 (1983) m 550 (1984), KoTopble nNpeanuCbiBalOT BCEM Y/Ji€HaM MMPOBOro CO-
obLliecTBa He NpM3HaBaTb HMKAKOE MHOE KUMPCKOe rocyfapCcTBo, Kpome Pecnybavkn Kunp,
yBaxaTb €ro CyBepeHUTeT, TeppUTOpUasIbHYIO LLeSIOCTHOCTb U He oKasbiBaTtb TPCK HuKaKkoro
COAENCTBUS;

2) npaBuTenbCcTBO Pecny6amMkn Kunp m3gano noCcTaHOBAEHUA O HE3aKOHHOCTU MOrpaHmy-
HbIX MYHKTOB MPOMycKa, yHKUMOHMPYOWMX Ha Tepputopum TPCK, T. e. BHe cdepbl KOH-
TPOS KUMPCKMX BNacTeu;

3) MexAyHapoAHbIMX NPaBOBbIMKM HOPMaMK (B TOM YMC/le 3aKOHOAaTeIbcTBOM EBponei-
ckoro Coto3a) U KMNPCKMM HaLMOHa/IbHbIM NPaBOM CO34aH MEXaHM3M obecneyeHua 3alumTbl
npaB rPeKOB-KMNPMUOTOB Ha OCTAB/IEHHYI0 MMM HEeABMXKMMOCTb Ha ceBepe Kunpa“.

TakMM 06pa3oM, B COOTBETCTBMM C MEXAYHapOAHO-NpaBOBbiIMM HOPMaMKM Ha Kunpe Het
M He MOXeT OblTb HMKAKOro Apyroro rocyaapcra, Kpome Pecny6nmkn Kunp, Kotopas c
1 Maa 2004 r. ABnAeTcA MoJsiHOMpaBHbIM YneHom EBponeickoro Coto3a®. Bce 3T mepsbl
ZOJIKHbI 66l co3aaTb BoKpyr TPCK cuTyaumio HEBBIHOCMMOM MEXAYHAPOAHOM M30N5LMMS.
Ho daktuuecku CeBepHbit Kunp ¢ 1974 r. cylecTByeT Kak CaMOCTOSITE/IbHOE rocyAapcTBO C
COGCTBEHHbIM MPaBUTE/IbCTBOM, MPE3NAEHTOM, Nap/laMeHToOM, U, XoTAa Typeukaa Pecny6nu-
ka CeBepHoro Kunpa He npusHaHa HM OAHOM CTpaHOM MMpa, Kpome TypuuM, COXpaHsioLen
Ha 3TOM TeppUTOPUM 35-TbICAYHBIM BOEHHbIM KOHTUHIEHT, pykoBoacTBo TPCK akTMBM3MpO-
BaJI0 YCUAMA AN BbIXOZA U3 MeXAyHapoaHoW usonaumu. Tak, Coset EBponbl, MACE 1 ECMY
Zlep:KaT Kypc Ha pa3sutue B3aumogemnctemsa ¢ TPCK. Typeukas Pecny6amka CeBepHoro Ku-
npa BxoauT B OpraHusaumio Mcnamckaa KoHdepeHuma Kak Habaogatens. HanaxkmBarT KOH-
TakTbl ¢ TPCK CLUA m Benukobputanusa, OPI, AsepbanaxkaH U apyrve CTpaHbl, CTpemsalme-
CA, HeB3Mpas Ha CTpPOrne MexAyHapoAHO-npaBoBble mepbl no msonauun TPCK, BcAYecku
noaAepatb HOBOE TYPKO-KUMPCKOE PYKOBOACTBO. TakMM 06pa3oM, CEerogHsa TpyAHO rOBO-
pUTb O €4MHOM NO3MLMM MUMPOBOI0 COO6LLECTBA B OTHOLIEHUM Npo6iembl CeBepHoro Kunpa.

MonNbITKN NPUMMPUTL FPEKOB-KMNPUOTOB M TYPKOB-KMNPUOTOB NpeanprHMMaInCb HEO4HO-
KpaTHO’. B xoze 3Toro npouecca npaBUTeNbCTBO Knnpa v pyKOBOACTBO FPEKO-KMMPCKOM 06-
LWMHbI NbITA/IMCb HAMTK peLleHne, B KOTOPOM 6blIM 6bl OTPaXKEHbI AEMOKPATUYECKME HOPMbI,
pe3ontoumn CoseTta besonacHocT OOH, MexayHapoAHOoe npaBo, 3aKoHoZaTenbCTBO EBpo-
newckoro Coto3a M noctaHoBNEHUA cyoB®. B pesynbtate npuHaTMa CoBeTom besonacHocTu
OOH pe3ontounn ot 12 mapta 1975 r. Ne 367 Oblna BO30OHOB/AEHA MMCCMA A0OpPbIX yCayr
leHepanbHoro cekpetapA. C TOro BpemMeHu neperoBopbl WM Noj NOKpoBUTeNbCTBOM Op-
raHusaunm O6beamHeHHbIX Haumi. K coxaneHuio, BCce 3T YCUAUS HE NPUBE/IM K PELLEHMIO
KMNPCKOro Bornpoca.
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Cnepytowas nonbiTKa yperyampoBaHMA BO3HUKLLMX BOMPOCOB CBA3aHa C TaK Ha3blBaeMbIM
nnaHoM K. AHHaHa, npeACTaB/lEHHbIM KUMNPCKMM cTopoHam 11 HoA6pA 2002 r. 1 ABUBLUMMCA
Haubonee «MpoABUHYTbIM» JOKYMEHTOM, COCTaB/IEHHbIM MO AAaHHOMY BOMNPOCY.

Mpoueaypa «nnaHa AHHaHa» npegycMmaTpuMBasa HaanuMe KeCTKMX BPEMEHHbIX IMMUTOB
Ha CPOKW BeAEHWUS M OKOHYAHMSA MEepPeroBOpoB, BCTYMEHME B CUJY MOJHOMOYMM «BHELU-
Hero apouTparka» co cTopoHbl eHceKkpeTapa OOH, B TOM 4Mcie KacaTe/lbHO OCTaBLUMXCA
HeCcornacoBaHHbIMM CaMUMM KMMNPUOTaMKM NO3ULMM MTOFOBOro cornawenus’. Tem cambiM
FeHepanbHOMYy ceKpeTapto OOH paBanacb BO3MOXHOCTb MPMHMMATb peLleHMA 3a MOJIHO-
MOYHbIX MpeACcTaBUTENEN CaMMX KMMPCKUX O6LWMH. Mo cywecTBy, BONPeKM BCEMY npe-
Ablaywemy ayxy pesosoumi OOH no Kunpy, ocHOBaHHbIX Ha 6€3YC/IOBHOM YyBaXKEHUM He-
3aBMCUMMOCTU U CYBEPEHUTETA NPUHUMAEMbBIX PELLUEHMM, Nose ANA cobnaeHMs 6a30BbixX
NMPUHLMIMOB MEXKIOCYJapCTBEHHbIX OTHOWEHWM CYLLeCTBEHHO Cy}asnocb. lMocse Toro Kak
CTana M3BeCTHa peaKkuusa CTOpPOH, nnaH nepecmatpuBanca asaxabl: 10 gekabpa 2002 r.
(«nnaH AHHaHa-2») 1 26 despana 2003 r. («nnaH AHHaHa-3»)'",

U3meHeHne ponn MeHepanbHoro cekpetaps OOH, ypesBblYaMHO CXKaTble CPOKM Mepero-
BOPOB 1 HEMPUMMPUMOCTb TYpLMM NOCNYKUIM NPUYMHOM TOTO, YTO CEPbE3HbIX Pe3y/IbTaToB
Ha neperoBopax AOCTMIHYTO He 6bl10. YTo6bl NoNyYnTb cornacke Typeukor Pecny6amku,
NPakTUYECKM BCE ee NMpUTA3aHUA OblIM BOCNPUHATHI ele B ABYX MaHax («njaH AHHaHa-4»
n «nnaH AHHaHa-5~»). B KoHue mapTta 2004 r. nocnefHo BEPCUIO «MJlaHa» NpeAcTaBun Ha
paccMoTpeHue cTopoH. Ee HegocTaTKOM 6bl1 KpeH K MHTEPBEHUMOHUCTCKMM BHELUHENON-
TUYECKMM MmeTodaM. o cyTh, nMmena mMecTo NoAroToBKa LIaros, OrpaHMYMBaOWMX CyBepe-
HUTET MEXAYHapOAHO MNpu3HaHHOW Pecny6imkuM Kunp, cnoco6CTBYHOWMX «pacluaTbiBaHMIO
YyCTOEB» — OTPULIAHMUIO pPsiZia OCHOBOMOAralolWmx MPUHLMMNOB MEXAYHAPOAHbIX OTHOLWEHMM.
B oTanume ot paHee paspaboTaHHbIX BapMaHTOB, «MJjaH AHHaHa-5» oroBapuBasn /eranamsa-
Um0 pasmelteHmsa Ha Kunpe nocToAHHbIX BOMHCKMX KOHTUHIeHTOB peuun u Typumuu, 3agaym
KOTOPbIX HE OrpaHMYMBaNIMCb obecnevyeHneM 6e30MacHOCTM KMNPUOTOB.

Moa orpaHMyeHMA nonana Aeecnoco6HOCTb OTAE/IbHbIX FOCYyAapCTBEHHbIX OPraHoB.
B napnameHTe nob60e npuHMMaemoe pelleHne 06a3aTesIbHO AO/IKHO 6bl10 ObITb NoaaepiKa-
HO TypKamu-kunpmoTamu. CoCTaBNsAs MEHbLUMHCTBO HaceseHMsa M 061ajas YCTaHOBIEHHOM
NOMIOBUHOM MECT B BEpPXHEM nanate, oHU (paKTUYECKM Mosyyasu 6bl npaBo BeTo. Cnabbii
XapaKTep 3annaHMpOBAHHOIO LEHTPaIbHOrO NpaBMTENbCTBA NPOABAANICA, MOMUMO NPOYero,
B MOJIHOMOYMSAX «06Pa3yILWMX rOCYAApCTB»>, KOTOPble CAaMOCTOATE/IbHO M Ha MOCTOAHHOM
OCHOBE MOT/IM perynupoBaTb Ha CBOEM TEPPUTOPUM BOMPOCHI, CBA3aHHbIE C MPaBOM CBO-
604HOr0 NepemeLlleHnsa, NoceNeHna U BnageHna CO6CTBEHHOCTbIO, peryiMpoBaHUEM SKOHO-
MMYECKOM XM3HU. «[NaH» He TOIbKO NPUHLUMNMANbHO MEHAN roCyAapCTBEHHOE YCTPOMCTBO
Pecny6amku Kunp'', Ho 1 npegnonaran B CBA3M C CO3J4aHMEM HOBOrO rocyAapcrsa M3 ABYX
ypaBHMBaHME CTaTyCOB MPM3HAHHOM MEXAYHApOAHbIM COo06LiecTBOM Pecnybauku Kunp, sB-
nawouwencsa yneHom OOH, u Typeukor Pecny6amkm CeBepHbin Kunp, oduumanbHO npusHasa-
eMon ToNbKo Typumen. Peanm3aumsa Ha NpakTUKe Tesunca o6 ynpasgHeHun Pecny6amku Knnp
M ofHOBpEMEHHOM (POPMMPOBaHMM «HOBOM (pesepauum» Ha OCHOBE PaBHOMPABHbIX FPEKO-
M TYPKO-KMNPCKOro «06pasyoLmx rocyaapcTs» Nno CylecTBy co34aBasio 6bl npeueieHT BO3-
HUKHOBEHMA Yepe3 «HenopoYyHoe 3ayaTue» Ha KapTe MMpa HOBOro rocyaapcrea'.

Takvm o6pa3om, npeanaraemas Mofeslb NOCTKOH(M/IMKTHOrO roCcyAapCTBEHHOMO YCTPOM-
CTBa BCEpbe3 HapyLumaa 6bl CNOXKMBLUMECA BHYTPUIrOCYyAapCTBEHHbIE U MEXAYHApPOAHble npa-
BOBbl€ NMPUHLMMbI. BONBbLIMHCTBO rpeKo-KMNpCcKux mbupatenen (75,8 %) «nnaH AHHaHa-5»
OTBEPr/io, B TO Bpemsa KaK 64,9 % TypKO-KMUMPCKMX M36MpaTenen, Hanpotue, 0L06pUIU.
MprMeYaTeNnbHO, YTO 3HAYMTE/IbHbIM NPOLEHT rOJI0COB TYPKO-KMMPCKOM OBGLUMHbI MpUHAZL-
NEXNT KONOHMCTaM 13 Typumu.

HecmoTps Ha To uTo nocnesHue ctapaHna OOH He npuBeNM K peLLeHUto KMMPCKOM npo-
6neMbl, HageXxaa octaetcA. B HacToAwee BpemA BnepBble 3a HECKOJIbKO AECATKOB JieT Ha
Kunpe BonsiowaeTca B XM3Hb caMasa NpocTas M MHoroobellawlas Moaenb neperoBopos:
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vAepbl CTOPOH CaMOCTOATENbHO MWYT noj nokposutenbctBom OOH pelweHue, KoTopoe
oTBeYasno 6bl MHTEpecaM BCEro HaceneHus. JlaHHblM MpoLEecC BCE aKTMBHEE MNOAAEPKM-
BaeTCA MeXAyHapoAHbIM cooblecTBOM. Tak, EBponapnameHT B pesostoumm oT 12 MapTa
2009 r. npegnoxun Typeukon Pecnybimke cnocob6CcTBOBaTb CO3aHMIO YCIOBUM ANA nepe-
rOBOPOB MyTeM BblBOAA C OCTPOBA CBOMX BOOPYXKEHHbIX CM/1 U NpeAoCTaB/IeHMA BO3MOX-
HOCTWU ABYM /IMZEepaM KMMpUOTOB 6e3 AaBieHMA BECTU AManor 0 COGCTBEHHOM GyayLiem.
B pe3ontoumn ot 12 pekabpsa 2008 r. Ne 1847 Cb OOH oaobpun HavaBwmMecAa 3 CeHTAGPA
2008 r. nonHodopmaTHble NEPEroBOPbI, AOCTUIHYTbIM HA HMX NPOrpecc M 3asBAEHUA Nn-
AepoB 06enx o6LmMH".

OAHAKO «KMMPCKUIM BOMPOC» XOTA M CYMTAETCS B HACToALlee BpPEMSA «3aMOPOXKEHHBbIM»
M3-32 OTCYTCTBMSA BOOPYYKEHHbIX CTOJIKHOBEHWMIM MEXAY CTOPOHAaMM, BCE e OCTaeTcs He-
peLlleHHbIM, SIBNSS COBOM BbIZOB MEXAYHAPOAHOMY MPaBOMOPSAAKY M Yrpo3y permoHasibHOM
CTabunbHoCTU. K coxaneHuio, 60/bLUMHCTBO PE30IIOLMM U PELUEHWUM, NPUHATBIX ANA ypery-
JIMPOBaHUA «KUMPCKOro KOH(M/IMKTa», OCTATCA HEBbLINOJIHEHHbIMM, MOAPbIBAA TEM CaMbIM
JoBepue K MeXAyHapOAHbIM MHCTUTYTaM U MEXAYHapO4HOMY NPaBOBOMY M MOJIMTUHECKOMY
NOPAZAKY.

Mbl BUAMM pelleHMe «KMMPCKOro BOMpoCa» B BbIBOAE TypeLKux BOMCK C Kunpa ¢ co-
XpaHeHnem MaHaata BCOOHK; o6bveaMHEeHUM TeppuTOpuM rocyAapcTBa; npeaocTaBieHMU
TYPKO-KMNPCKOW 06LMHE aAMUHUCTPATUBHOM aBTOHOMMM, 3aKPENIEHHOM Ha 3aKOHoAaTe/lb-
HOM ypoBHe. KOHe4YHo, JO6MUTbCA TaKoro pesysibtarta, CyAa no OnMCaHHbIM COObITUAM U NO3U-
UMSAM CTOPOH, a TaKXe ApYrux rocyAapcrts, 6yaeT KpamMHe HenpocTo. MMpoBoe coobLecTBo
JO/KHO MOKasaTb CMI0OYEHHOCTb U €MHCTBO BOJIM B peLleHMM pacCMOTPEHHOro BOMpOCa,
a He NpoBOAMTb MOJIMTMKY [ABOMHbIX CTaHAAPTOB, KOCBEHHO MOAAEPIKMBAA CamMOMpOBO3r/la-
WweHHoe rocypapcteo TPCK.

" A6pamos /1. I'. KunpcKkoe yperyiMpoBaHMe B KOHTEKCTE COBPEMEHHbIX NOAX0A0B K eBponeicKkon 6e3onac-
HocTu // BecTH. Poc. roc. rymaHmMtapHoro yH-ta. 2010. Ne 4. C. 48.

2 URL: http://www.un.org/russian/peace/pko/unficyp/unficypbackgr.htm.

3 URL: http://www.mfa.gov.cy/mfa/embassies/moscowembassy.nsf/DMLcyquest_ol/DMLcyquest_ol?0penDocument.

4 URL: http://www.regnum.ru/news/708006.html.

> URL: http://www.cyprus.mid.ru/cyprus.htm.

¢ URL: http://www.regnum.ru/news/708006.html.

7 URL: http://www.novosti.az/analytics/20080114/42101854.html.

8 URL: http://www.mfa.gov.cy/mfa/embassies/moscowembassy.nsf/DMLcyquest_ol/DMLcyquest_ol?Open-
Document.

® URL: http://www.perspektivy.info/oykumena/europe/kiprskoje_uregulirovanije_v_kontekste_sovremen-
nyh_podkhodov_k_jevropejskoj_bezopasnosti_2010-09-24.htm.

0 URL: http://www.mfa.gov.cy/mfa/embassies/moscowembassy.nsf/DMLcyquest_ol/DMLcyquest_ol?Open-
Document.
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KOrgA v rge CTABUTb HA YHET CNPOT 3
" NMPUPABHEHHbBIX K HAM 1L B CBEPAJ10BCKOW OBJIACTIU

PaccmatpuBaercs akTyanbHaa rpobnema obecrieqeHus CupoT v MPUPaBHEHHBIX K HUM L]
XKUIbeM. AHa/IN3 3aKOHOAATe/IbCTBa CyObekToB PM 1103BOMSET CAENaTh BbIBOA, HTO, C O4HOMU
CTOPOHbI, HEOOXOAVIMO YCTaHOBUTbL, KakuM 0bpa3om byaer onpenenstbCs MeCTo XUTeslbCTBa
YKa3aHHbIX 7ML, @ C APYrovi — Ha ¢enepasnbHOM yPOBHE CIEAYET YTOYHUTL (POPMYTIMPOBKMI
3aKOHa O BPeMeHu 10CTaHOBKM Ha y4er.

KrroyeBble cjioBa: AETU-CUPOTBI, XNJIbE, yHeT, 3aKOHOAAaTe/IbCTBO

This article reflects the topical problem of accommodation allocation to orphans and persons
with the same status. Regional legislation analysis shows that on the one hand it is necessary
to establish the way how the place of residence will be defined. On the other hand,
the federal law wordings which concern the moment when the respected persons get
registered should be specitfied.

Key words: orphans, accommodation, getting registered, legislation

CoumanbHaa yHKUMA KMUIULHOMO 3aKOHOAATe/IbCTBA BblpaxKaeTcs B NPeAoCTaB/IEHMM KUbA
onpeaeneHHbIM KaTeropusam rpaxaaH. B ct. 1 ®eaepanbHoro 3akoHa «O A0ONOJHMUTE/IbHbIX
rapaHTUsX Mo coumanbHOM NoaaeprkKe AeTEM-CUPOT U AeTeW, OCTaBLUMXCA 6€3 noneyeHms
poauTenen» BbIAENATCA Cleayolue KaTeropmm L, o6ecrneymBaemMbiXx opraHamm MCron-
HUTEIbHOM BJIACTM XKU/IOM NAOWAABI0: AETU-CUPOTHI, AEeTH, OCTaBLLUMECS GE3 NoneYeHms po-
AVTENEeNn, U Mua M3 YMcna AeTen-cuMpoT U AeTeM, OCTaBLIMXCA 6€3 nornedYeHus poautenen.

3almra CeMbM M AEeTCTBa, CouMaibHaA 3almTa, BKAOYAA coumasibHoe obecnedveHue,
U KUAULLHOE 3aKOHOAATE/IbCTBO COMAaCHO MNM. «X», «K» 4. 1 cT. 72 KoHCTUTyummn PO Ha-
X04ATCA B COBMECTHOM BeaeHMn Poccuiickon deaepaumm n cy6bekToB Poccuiickon depe-
paumn. B CBepANoBCKOM 061aCTU KMbe NPeaoCTaBAsSEeTCS Ha OCHOBaHUM 10roBopa CouM-
aNbHOro HaMMa (370 oAHa U3 HOpM 06EeCNEYEHUS KUIOM MJIOLAABI COrlacHo Y. 3 cT. 49
AKunnwHoro kogekca PO).

HecoBeplueHHONETHUE AETU-CUPOTbI M AETM, OCTaBLUMECA 6e3 MOoMeyYeHUs poauTeneM,
NPU3HAIOTCA HYXAAWMMUCA B KMJIbIX MOMELLEHMAX M MONAY4YaloT NPaBO Ha NpeaocTaB/iEHME
WUbIX MOMELLEHMIM MO [OroBOPY COLMA/IbHOrO HaMma TOJIbKO MPM HACTYMJIEHUM YCJI0BUM,
npeAyCMOTPEHHbIX B a63. 2 n. 1 cT. 8 ®efnepanbHOro 3akoHa «O JOMONHMUTENbHBIX FrapaHTMAX
No COLUMANbHOM NOAAEPIKKE AETEN-CUMPOT U AETeM, OCTaBLUMXCA 6€3 MOMEYEHUs poarTenem:

1) 3a yKa3aHHbIMM JIMLAMWU HE [OIKHO ObiTb 3aKPEMNJIEHO KM/I0€ MOMELLEHUE;

2) TONbKO NOC/Ie OKOHYAHUA MX NPEBbIBaHWMS B 06pa30BaTE/IbHOM YUPEXAEHUUN NN YUPEK-
AEHMM COLMaNbHOro 06C/YXKMBaAHUA, a TaKXKe B YUpEXAEeHMAX BCEX BMAOB NpodeccroHab-
HOro o6pa3oBaHMsA, OKOHYaHUS CAyX6bl B pagax BoopykeHHbix cun Poccuickon Gepepaumm
JIM60 Noc/sie UX BO3BPALLEHUA U3 YYPEXAEHUM, UCMONHALWMX HaKasaHUe B BMAE IMILEHMSA
CB06OApbI;

3) *uNbe NpefocTaBnseTcA BHe odepean. B O63ope 3aKoHoaaTeNIbCTBA M CyAe6HOM NpaK-
TUKKU BepxoBHoro Cyaa PO 3a Tpetui kBaptan 2007 r. BepxoBHbi Cya P® nogyepkHyn, 4to
AaHHOE MpaBO AO/KHO ObiTb peann3oBaHO BHE 3aBMCUMMOCTM OT HaMUMA MM OTCYTCTBMSA
APYIMX JIML, COCTOALIMX HA Y4YeTe MO YAYULIEHUIO KMUIMULLHBIX YCNOBMM, U BPEMEHM NMPUHA-
TMA MUX Ha y4erT;

" PorosvHa AHacTacmMa AnekceeBHa — CTyAeHTKa MHCTMTyTa rocyapCTBEHHOrO M MEXAYHapOAHOro npasa
YpanbCKOM rocy1lapCTBEHHOM lopuaMYEcKon akaaemun (EkatepuH6bypr). E-mail: nanigrape@gmail.com.
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4) ecnu OHU HYXKAAKTCA B XMAOM NomeweHun (4. 3 c1. 49 KK PO), T. e. npuHATbI Ha
y4yeT B KavecTBe HyxKaawowmxca (4. 1 ct. 52 KK PO).

OTMETMM, YTO COr/sIacHO 3aKoHoaaTebcTBy CBEpA/IOBCKOM 06/1acTM YKa3aHHbIE iMLa MO-
ryT npeTeHAoBaTb Ha NOJly4YeHUE XKMbA NO AOCTUNKEHUM UMM YeTbipHaauaTH feT.

B cootBetctBMM C 4. 5 cT. 57 XK P® no goroBopy coumanbHOro HamMma Kusoe nome-
LWEeHWe AO/MKHO NpefoCTaBAATbCA rparkKJaHaM MO MECTY MX XMTeNbCTBa (B rpaHMuax CooT-
BETCTBYIOLLEro HaCENEHHOro NMyHKTa), T. €. N0 MeCTy, rae rpaxgaHuvH nNoCTOAHHO UK npe-
UMyLLLECTBEHHO NpokmBaeT. OQHAKO MOryT BO3HMKHYTb CJIOXKHOCTM C onpejesieHMeM mecta
KUTENbCTBA AETEN-CUPOT U AETEN, OCTABLUMXCS 63 NonedYeHus poamTesien, a TakxKe nuL 13
ux uncna. CornacHo ct. 20 MK PO mMecToM KuTenbCcTBa NpM3HAEeTCA MecTo, rae rpaxjaHuH
NOCTOAHHO MM MPEMMYLLECTBEHHO MPOXKMBAET, @ MECTOM XMTENbCTBA HECOBEpPLUEHHONET-
HWUX, HE AOCTUTILMX YeTbIpHAALUATH NEeT, UK FpaXKAaH, HaXoAAWMXCS Noj ONeKoM, — MecTo
KUTENbCTBA MX 3aKOHHbIX NpeAcTaBuTeNieM — poauTeNen, YCbIHOBUTENEM MU OMEKYHOB.
«B KayecTBe npumepa pacCMOTPMM CAEeAYIOLWYH0 CUTyaUMIO: rPpaXKAaHUH NPOXOAMA BOEHHYIO
CNyk6y Ha Tepputopuu CBEpA/IOBCKOM 06/1aCTU M BEPHY/CS Mocie Hee B YensabUHCKYo
061acTb, rae paHee HaxoAMICA B YYpPEXKAEHUM COUMANIbHOro 06CNyXuBaHUA. MoCTOAHHOE
IM60 NpenMyLLEeCTBEHHOE MPOXKMBAHUE ABNAETCA OLEHOYHbIM NoHATMEM. OHO XapaKTepu-
3yeT CPOK HaXOXAEHWA iMua B onpeaeneHHOM MecTe, obpa3 noBeAeHMs B JaHHOM MecTe.
CnepoBaTtesibHO, B JaHHOM CJlyvae MOXHO CAenaTb BbiBOJ, YTO MECTOM KMTENbCTBA rpaxaa-
HWHa aBnsieTca TeppuTopus CBEpAIOBCKOM 06/1acTM (BOMHCKAs YacTb). Ho rpaxkaaHuH npwu
3TOM BO3BpaLlaeTCca Ha Tepputopuio YenabuHckon obnactu. Bo3HMKaeT Bonpoc: Ha Teppu-
TOPUM KAKOM 06/1aCTM OH CMOMKET peasi3oBaTb CBOE NMPaBO Ha MOJIyYEHUE KMIOM naowaam?
AHanorMyHaa cutyauma MOXKEeT BO3HMKHYTb MPU HaXOXAEHMM FpakAaHuHA B YYpPEXAEHWM,
MCNOJIHAIOWEM HaKasaHWe B BUAE JIMLLEHWMA CBOOOAbI, a TakXe B APYrMx cay4asx. B cBasm
C 3TUM LEeNecoobpasHO 3aKOHOAATE/IbHO YCTAHOBMUTb, KAKMM 06pa3om OyaeT onpeaenatbCa
MECTO KMTENbCTBa AETEN-CUPOT M AETEM, OCTaBLLUMXCA 63 NonevyeHma poamTtenem».

MyHKT 3 NOCTaHOBNEHWUS aagMMHMCTpaumu NckoBckon o61acTu oT 28 depans 2005 r. Ne 69
«06 yTtBepKaeHuu [onoKeHMAa o nopsake 06ecneyveHus KMJbIMU MOMELLEHUAMM AeTel-
CUMPOT U AeTen, OCTaBLUMXCS 6e3 NomneyeHus poauTeNien, a TaKXKe /ML M3 Yicia aeTeu-
CUMPOT M AeTer, OCTaBLUMXCA 6€3 noneyeHus poauTenem» rnacuT, YTo JaHHble /vua Ume-
0T NPaBO Ha OAHOKpaTHOE MpefoCTaBNEHUE KMAOr0 MOMELLEHUA NO MECTY MX BbIIBNEHMA
U NEPBMYHOIO YCTPOMCTBA.

TaK)Ke CNnoXHO onpeaenntb, C KaKoro MOMeHTa AeTU-CUMPOTbl U AeTM, OoCTaBluMecA 6e3
noneyYyeHus poauTenem, avua M3 Ymcina AeTen-cMpoT U AeTer, OCTaBLIMXCA 6e3 nonevyeHms
poautenemn, npuMobpeTarT CTaTyC HYXKAAMLWMXCA B KMbIX NOMELLEHUsX. B cooTBeTCcTBUM
¢ XK PO pgaHHbIM MOMEHT CBSi3aH C NMOCTAHOBKOM Ha YY€T B KAYECTBE HYXKJAMLWMXCA B XKU-
NbIX nomeleHusax. B depepanbHOM 3aKoHOAATENbCTBE HE YKa3aHO, KOrga MMEHHO JMuO
[AOJIXKHO ObiTb MOCTAB/IEHO Ha YYeT B KayecTBe /iMua, HYXAAloLWerocs B XXM0M NOMELLEHMN.
B KK P® oTcyTCTBYIOT CneumasibHble HOPMbI, peryampyolime Bonpochl NOCTAHOBKKU Ha y4veT
rpaxAaH pacCMaTpUMBAEMOM KaTeropmMm B KayecTBE HYKAAOLWMXCA B KWMIOM MOMELLEHMM,
B CBA3M C YeM CYODBeKTbl PO BbIHYXAEHbI MPMHMMATb PerMoHasibHble HOPMbI.

Tak, B cT. 2 3aKkoHa Jlvneukon o6nactM ot 3 mapta 2010 r. Ne 354-0O3 ckasaHo, 4TO
«JIML0, HaxoasAweecsA, Hanpumep, B YYPEXAEHWW COUMANbHOTO OOC/YXKMBAHMUA, MOXKET
BCTaTb Ha y4eT B KayeCTBE HYXJAIOLEerocs B XXWMIOM MOMELLEHMM O TOr0 MOMEHTA, Kak
OHO MOKMHET COOTBETCTBYIOLEE ydpexaeHue»2, Ho B TO e BpeMA /MU0, HaxogsAweecs
B YUYpEeXXAEeHMM COLMaNbHOro 06CNYXKMBaAHUA, HENb3A NPU3HATL HYXAAKWMMCA B XMIOM NO-
MeLLEHUM, NOCKOIbKY OHO MMEET MECTO XKMUTENbCTBA M HAXOAMTCA Ha rocyaapCTBEHHOM obe-
cneyeHun. etu-cupoTbl U AeTU, ocTaBlMecs 6e3 romneyYeHus poauTenen, nvua u3 ymcna
[leTeN-CUPOT U AeTen, OCTABLUMXCA 6e3 MoneyvyeHms poamTeneM, AOKHbI npuobpeTaTb CTa-
TYC /MUA, HY)KJAKOLWErocsa B KMJIOM NMOMELLEHMM, TOJIbKO MO 3aBepLUeHMU MX MpebdblBaHUA
B 06pa3oBaTe/IbHbIX M UHbIX YUYPEXAEHUAX, B TOM YMUC/IE B YUPEXKAEHUAX COLMANILHOIO 06-
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CNY}KMBAHMA, NMPUEMHbIX CEMbSX, AETCKMX AOMAax CEMEMHOro Tmna, Npu NpeKkpaleHmu one-
KM (NMONeYMTeNbCTBa), a TAKKEe MO OKOHYAHMM CNYK6bl B BoopyrKeHHbIX cunax Poccuickom
depepaumu MK NO BO3BPALLEHMMU U3 YUPEKAEHWUM, UCNOJIHAOLWMX HaKa3aHWe B BUAE SiMLue-
HMA CBOGO/bI.

B KpacHogapcKoM Kpae nmocTaHOBKa Ha y4YeT OCyLeCTBAETCA No 3aBepLlieHUU npebbiBa-
HUA B 0O6pa3oBaTe/IbHbIX U UHbIX YYPEXKAEHUAX, B TOM YUCNE B YUPEXKAEHMAX COLMANBHOIO
06CNYyKMBaHMA, MPUEMHbIX CEMbAX, AETCKMX [JOMAaX CEMEMHOro Tuna, Mpu NpeKpalieHMm
oneKku (NoneymTeNibCTBa), a TAKXKE MO OKOHYaHWM C/yKO6bl B BoopysKeHHbIX cunax Poccui-
ckon depepauum MAM NO BO3BPALLEHUM U3 YUPEKAEHUM, MCNOJIHAOWMX HaKa3aHMe B BUAE
MweHua ceobobl. B gaHHOM cnyyae HapyliaeTca 3aKOH, MOCKOJIbKY K YKa3aHHOMY MOMEH-
TY MUO YXKe JO/IKHO OblTb 06€CneyYeHO XKU/bIM NOMELLEHMEM.

CeroiHA HEBO3MOXHO 3aKpenuTb TaKOM BapMaHT MOCTAHOBKM Ha Y4YeT, KOTOpbiM 6bl
NMOJIHOCTbIO COOTBETCTBOBa/I (pefepasibHOMY 3aKOHOZaTesIbCTBY. B CBA3M C 3TMM NpOKypop
CeepanoBckon obnactu 0. A. MoHomMapeB noaan NpoTecT Ha CT. 2, 6 3akoHa CBepA/I0BCKOM
o6bnactn ot 20 deBpans 2006 r. Ne 3-03 «06 yyeTe rpaxaaH ana uenem npefocTaB/eHUs
WUJIbIX MOMELLEHMM FOCYAapCTBEHHOIO XuaMLHoro ¢oHga CBepAioBCKOM 06/1aCTM COLM-
aJIbHOro MCNoJib30BaHMA», B KOTOPOM OTMEYAEeTCsl, YTO, BO-MEPBbIX, BO3PACTHOM KpPUTEPUHM
(14 net) orpaHu4YMBaeT NpaBa AaHHbIX /ML, HA CBOEBPEMEHHYI0 MOCTAHOBKY Ha YYeT B Kaye-
CTBE HYXAAILWMXCA B KMIOM MOMELLEHMHU, U, BO-BTOPbIX, 0683aHHOCTb 06paLlaTbCA JIMYHO
C 3aABJIEHMAMM O MOCTAHOBKE Ha yyeT M OTCYTCTBME ITOrO NpaBa Yy 3aKOHHbIX NpeacTaBuUTe-
Jler Takux NuL, NpoTueopeYat deaepanbHOMY 3aKOHOAATENbCTBY. B 3aK/Il04EHMM NO yKa3aH-
HOMY npoTecTy npokypopa CBepA/IOBCKOM 06/1aCTU, NOArOTOB/IEHHOM 3KCMEPTHbIM COBETOM
Y «YpanbCKMM MHCTUTYT pErmoHasbHOro 3aKOHOAATe/IbCTBa», AAHHblE BblBOAbI MOJIHOCTHIO
OMpOoBepralnTCcA No Cneayrwmm NpUIMHam:

1) «...yCTaHOBJIEHME BO3pacTa, MO AOCTMXKEHWM KOTOPOro AeTU-CUMpPOTbl U AEeTM, OCTaB-
lwmecsa 6e3 nonevyeHms poamuTesnien, He MMEIOLLME 3aKPENIEHHbIX KUJbIX NMOMELLEHWUM, Noja-
Jiexart yyeTy Ans uenen npeaoctaBieHMs KMJbIX MOMELLEHMM roCcy4apCTBEHHOIO KUMLLHO-
ro ¢oHaa CBepANOBCKOM 06/1aCTM COLMA/IBHONO MCMO/Ib30BAHUSA, HE OrpaHMYMBAET ,,MpaBa
YKa3aHHbIX CY6bEKTOB Ha CBOEBPEMEHHbIM YYET B KAYECTBE HYXKJAWLWMXCHA B KMIOM MO-
MeLLeHUU, NOCKONbKY (deaepasibHbiM 3aKOHOAATENIbCTBOM HE MpeAyCMOTPEHbl YKa3aHHble
npaBa TakWUX AeTen».

OpaHako cy6beKTbl PO He BnpaBe yxyAwaTtb CTaTyC /ML, OHM MOTYT TOJIbKO NpeAoCTaBAATb
AONOJIHUTE/IbHbIE FrapaHTUM MO CPaBHEHMIO C YCTAHOB/NIEHHbIMKU B heepasbHOM 3aKOHOZa-
TenbctBe. B 3ToM cnyyae cnpaBeamBbl KOMMeHTapmn A. E. TapacoBoM K MOCTAHOBNEHWIO
MpaButenoctea PO oT 27 uona 1996 r. Ne 901 «O npefocTaBAEeHUM NbIrOT MHBaNMAAM U ce-
MbAM, MMEILUM AETEN-MHBANIMAOB, MO 0GECMEYEHMIO UX KMJIbIMU NMOMELLEHUSMM, OnsaTe
XUNbA U KOMMYHa/IbHbIX YCNYr>: «[TOKMHYTb yupexaeHne pebeHOK MOXKET U A0 AOCTUNKEHUA
Bo3pacTta 18 net. Kpome T0Oro, coBepLieHHO HecrnpaBea/MBO NpMBA3bIBaTb peannsaumio npa-
Ba Ha XXM/1I0€ MOMELLEHUE <K HaXOXAEHMIO B AAHHOM YyYperKAeHUM>. YKasaHHOe MON0XKeHUe
HOPMaTUBHOIO MPaBOBOro akTa obpeKaeT <pebeHKa> Ha OAMHO4YeCTBO, BeAb B Cay4vae no-
ABJIEHUA Y HEro YJeHOB CEMbM, KOTOpble CMOMyT 3a60TUTbCA O HECOBEPLUEHHO/IETHEM BHE
crneunanm3mMpoBaHHOrO yyYpeXKaeHusa, Y HeCOBEpPLUEHHOIETHEr0 BO3HMKHET M MOTPeBGHOCTb
B YKMJIOM NOMELLEHUM, YAOBNETBOPMTb KOTOPYIO No3BoasAeT CT. 57 XXuamwHoro kogekca Poc-
cuMckor depepaupum»3;

2) «..penepanbHbIMM 3aKOHaMM He YCTaHOBJIEHbl Cay4vaM, Korga nonevymtenimm MoryT
ObiTb NOAAHbI 3aABNIEHMA O MPUHATUM HE MMEIOLMX 3aKPEMSIEHHOIO XMIOro MOMELLEHUA
[leTeN-CUpPOT U AeTer, OCTaBLUMXCSA 6€3 MorneyYeHus poaMTeNien, Ha y4YeT rpaxKjaH B Kaye-
CTBE HYXXJAIOLWMXCA B XKUbIX NOMELLEHUAX>.

OaHaKo HeobXxo0aMMO MMETb B BMAY caeayroliee. XOTA yKasaHHble Mua CYMTAKTCA orpa-
HUYEHHO AEeeCnoCO6HbIMU, OHM BMpaBe CaMOCTOATE/IbHO 06pallaTbCA B FOCYAapCTBEHHbIE
OpraHbl, opraHbl MECTHOrO CamOYyMpaB/IEHUA, HO MOTYT He 3HaTb O Ha/JM4MM TAKOro npasa,
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a JIMLLEHME 3aKOHHbIX NpeacTaBuTeNEeN NpaBa Ha O6palleHue C 3asB/IEHMEM O MOCTAHOBKE
Ha y4yeT He COOTBETCTBYEeT MHTepecaM AaHHbIX JiuL,.

TakMM 06pasom, 3aKoHoaaTeNbCcTBO CBEPAJ/IOBCKOM 06/1aCTM O NMOCTAHOBKE Ha YYeT HyK-
fJaetcs B Aopabotke. B 2009 r. B Poccuickon ®epepauum 6bino BbisisieHo 106 716 pe-
TEM, OCTaBLIMXCA 6e3 noneyeHua poautenen. OHW Bce ABNATCA JIbFOTHUKAMM, NMO3TOMY
B cy6beKTax deaepaumm JoMKEH 6biTb CO34aH MEXAHM3M, MO3BOJIAIOWMI B NOJIHOM 06beme
peanu3oBaTb npasa, NPeAoCTaB/IEHHblE UM deaepanbHbIM 3aKOHOAATENEM.

' 0630p 3aKoHOAaTeIbCTBA Poccuiickon desepaumm 1 3aKoHoAaTENbCTBA Cy6beKTOB Poccuiickon deaepaumm
Mo BOMpOCaM 06ecrneveH s KMUI0M NIOLWAAbI0 AETEN-CMPOT M AETeM, OCTaBLUMXCA 6€3 MoneyeHus poauTenen,
a TaKXe /InL, U3 Yncsia AeTen-CUpOT M AeTeN, ocTaBlmMxca 6e3 noneveHus poautenen. EkatepuHéypr, 2010.

2 Tam xke.

3 Tapacosa A. E. NpaBocy6beKTHOCTb rpaxaH. OCO6eHHOCTM NPaBOCY6bEKTHOCTM HECOBEPLUEHHONETHMX, MUX
NpPOsABNEHMA B FPaXKAAHCKMX NPaBOOTHOLWEHMAX. M., 2008.

4 URL: http://www.usynovite.ru/statistics/2009/1.
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STERTPORHOETIPUNIGSKEHVIE /2074
RPOCCHVICKOMY FOPVIOVISECKOMY SKYPHATIV>:

Mpe3eHTaumnsa KHUru:
KPA)XXKOB B. A. KOPEHHbIE MAJIO4YNCIEHHbIE HAPOObl CEBEPA
B POCCUMCKOM MPABE. — M.: HOPMA, 2010. — 559 c.”

16 HoA6pA 2010 r. B NocygapctBeHHOM CobpaHun (Mn TymaH) Pecnybamnkmn Caxa (AKyTUA)
B paMKax Bble3gHoro 3acegaHua Kommteta Coseta Pegepaumm dGegepanvHoro CoopaHusa PO
no genam Cesepa M MasouMCAIEHHbIX HAPOZOB COCTOANACh NPe3eHTauUA KHUMM M3BECTHOMo
Yy4YEeHOro — OKTOpa HpUANYECKMX HayK, npodeccopa, coBeTHUKA KoHCcTUTyuMoHHoro Cyaa
P® B. A. KpsarkkoBa «KopeHHble MasiounceHHble Hapoabl CeBepa B pOCCMMCKOM npase~. Ha
06CyXAeHWU NpUCyTCTBOBaIM YieHbl CoBeTa Oegepaunm, HapogHble genyTaTbl PecnybamnKku
Caxa, npeacTaBUTENMN OBLUMH KOPEHHBIX MaJIoYMCEeHHbIX HapoaoB CeBepa. MecToM npeseH-
Taumu paboTbl, NOCBSALEHHOM NPABOBbIM NPO6G/JEMaM KOPEHHbIX MasIoYMCIEHHbIX HApOAOB
CeBepa Poccuu (MHTEP3ITHMYECKOM OBLYHOCTU CAMOBbITHLIX NMPEACTABUTENEM LUPKYMMONAP-
HOM Ky/ibTypbl) AKYTUS 6blaa M36paHa He ciay4vakHo. bonee 2/5 Tepputopum AKYTUM Ha-
xoauTca 3a CeBepHbIM NOJIAPHBLIM KPYrom. B AKYTUM NpoXKMBalOT JONraHbl, 3BEHKM, SBEHbI
U toKarmpbl (06Lan Y4CNeHHOCTb — 26 ThiC. YenoBeK). Pecny6amka Caxa pacnosaraeT «npo-
ABMHYTbIM> 3aKOHOAATE/IbCTBOM O KOPEHHbIX MaJIOYMC/IEHHBIX HApOAaX, OMbITOM CyAe6HOM
3aWMThl MX NpaB. B yacTHOCTH, NO 0603HAYEHHbIM BonpocaM KOHCTUTYuMM npmHAaTo 11 no-
cTaHoBNEeHMM KOHCTUTYUMOHHOro cyaa Pecny6ankm Caxa (AkyTtus).

A. B. KpuBowankuH (3amectutenb npegcegatena locypapcreeHHoro Cobpanma (Mn Ty-
M3H), Npe3ngeHT Accoumaumm KOPEHHbIX MaslouMCcneHHbIX HapoaoB CeBepa Pecny6amnku
Caxa (AKyTuA), OTKpbiBas Mpe3eHTaumio, NoAYEpKHYN 3HayeHue paboTbl B. A. Kpsarkkosa
ANA pasBUTUA CUCTEMbI 3alMTbl MPABOBbIX MHTEPECOB OOLWMH KOPEHHbIX MasloYMC/IEHHbIX
HapozoB CeBepa AKyTMM, UX NpeAcTaBUTENEN M OTMETMA SHUMKIONEAUYECKYIO NMOJIHOTY MC-
cnefjoBaHMA.

B. A. JlonaTHMKoB (3amecTutenb npeacegatens Komureta Coseta degepaumm no ge-
nam Cesepa M ManoyvmcieHHbIX HapofoB, npeaceaatenb Kommteta Coseta Pegepauunm no
KynbType) Hassan KHuUry B. A. KpaxKoBa «KanutasibHbIM TPyAOM», HE UMEIOLMM aHaJIoroB
B OTEYECTBEHHOM Hay4YHOM IMTEpaType: aBTOP aKKYMY/IMPOBa KaK MOJIOXKEHWUS 3aKOHoZAa-
TENbCTBA, TaK U 3HAHMA O KY/IbTYpe KOPEHHbIX MasiouncieHHbIX HapoaoB Ceepa Poccuu.
Mpu aTom B. A. JlonaTHMKOB MOAYEPKHYJ, YTO Halle POCCMMCKOE 3aKOHOAATE/IbCTBO 06
OXpaHe KyJIbTypbl KOPEHHbIX Ma/I0YMC/IEHHbIX HAPOAOB JO/I’KHO BOMTMU B COCTAB LIEHHOCTEMN
FOHECKO: «OrpoMHbI MacCMB AyXOBHOM KYJIbTYpbl (KOPEHHbIX Maslo4MCNEHHbIX HApOAOB
Poccun. — /. M.) HEOBXOAMMO COXpPaHUTb». OB6BACHAA ycnex paboTbl, BbICTYNaKLWMMA 06-
patMi BHMMaHME ayaMTOPMM Ha LUMPOKOE MCNO/Ib30BaHME aBTOPOM NPUHLMMNA UCTOPU3MA,
KOTOpbIM MO3BOJIM/I CUCTEMATM3IUPOBATb POCCUMMCKOE 3aKOHOAATE/IbCTBO O KOPEHHbIX Ma-
JIOYUC/IEHHBIX HapoAaxX PasHbIX 3MOX: JOPEBOJIOLMOHHOM, COBETCKOM, NopecdOpMEHHON U
coBpeMeHHOM. B. A. JIonaTHMKOB 3ameTW/, YTO 3aKOHOAATe/IbCTBO PoccuM O KOpPEHHbIX
MaJIOYUCIEHHBIX HapOZax OTCTAeT OT MEXAYHAPOAHOM MPaKTUKM.

MO3UTUBHO OTO3BaBLUIMCb O CPaBHMUTEJ/IbHOM aHaAM3e 3aKOHOoAaTe/IbCTBa pPa3/IMyHbIX
CTpaH, OH YyKasa/, YTo 3TOT NoAXoj NMOMOr aBTOpPY OGHApYXMTb Npob6esibl B OTEYECTBEHHOM
NpaBOBOM PEry/IMpoBaHUMN «abOPUreHHbIX» OTHOLUEHMM. [OBOpPA O NEPECMOTPE POCCHMMCKO-
ro 3akoHogatenbctea 90-x rr. Npowsoro Beka, NoAg4YepKHy/l HEOO6XOAMMOCTb YyCTpPaHEHMA
NpaBoBOro BaKyyma.

A. H. MupoHoB (npeaceaatens KoHCTUTYuMoHHoro cyga Pecnyoamkun Caxa (Axkytms),
pasfensas MHEHME O BaXXHOM MPAKTMYECKOM POJIM KHUMM, MOAYEPKHYJST €€ 3HAYMMOCTb AJ1s
NpaBOBOM HayKM, YTO MOATBEPIKAAETCA HOBAaTOPCKMM XapaKTEPOM MCCNneaoBaHus. Bnepsble

" Matepuan noarotoBneH MupoHoBbIM JAMUTpUEM HuWKonaeBnyeM — 3aciyKeHHbIM topuctom PP, aokTopom
IOPUAMYECKUX HaYK, NpoceccopoMm, npeacesateneM KoHCTUTyumMoHHoro cyaa Pecny6imku Caxa (AkyTma) (AKyTCK).
E-mail: Konsud@gov.sakha.ru.
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npeameT M3yvyeH B NPaBOBbiX KaTeropuax: ornpegeneHbl CyObeKTbl, 00BEKTbl peryamMpo-
BaHWA, CrneuumanbHble NpaBa, NPaBO Ha caMoonpefesieHWe, MpaBoO Ha 3THMYECKY CaMoM-
AeHTUdMKaumMo, NpaBo Ha HaUMOHAa/IbHO-TEPPUTOPUAsIbHOE OOpa3oBaHMe, «abOpPUrEeHHble»
akTHUYECKMe OTHOLWEHUA, «abopUreHHble» NPaBoBble OTHOLEHWUA, «abopUreHHoe» 3aKOHO-
AaTeNbCTBO, MPaBO Ha COXPaHEHWe Ky/abTypbl, cyaebHaa 3awmTa v np. HanpaeBneHua pas-
BMTMA 3TOM YacCTM POCCMMCKOrO 3aKOHOAATE/IbCTBA NPeA/IoKeHbl HA OCHOBE MCMOJIb30BaHMSA
UCTOPUKO-CPaBHMUTE/IbHOTO, (POPMasIbHO-CPaBHUTENBHOIO, (PYHKLUMOHANIbHOIO, CUCTEMHOMO
M TeNeoNorMyecKoro MeTofoB aHasm3a. BoT nouemy maen aBTopa O COBEpPLUEHCTBOBAHWUM
M3y4YeHHOro 3aKOHOoAaTe/IbCTBA HE BbIrNAAAT KaK uaeasibHaA KOHCTPYKUMA. OHM COOTHECEHDI
C TEHAEHUMAMM Pa3BMTUS MEKAYHAPOAHO-MPAaBOBOrO PerysiMpoBaHMsa M NpakTMKoM 16 3a-
py6exHbix cTpaH. OTMe4YeHo, 4TO B OT/IMuMe OT Apyrux aBTopoB B. A. KpsaxkoB BecbMa
noApO6HO M 6ecnpuUcTpacTHO aHaM3UpYeT 3aKOHOAATeIbCTBO Cy6beKToB PO, oTMevasa npu
3TOM KaK ynylleHua, Tak U JOCTUXKEHMA.

E. X. TonomapeBa (npeacepatens Komuteta MNocyaapcteeHHoro Co6panHma (Mn TymaH)
Pecny6nuku Caxa (FIKyTMs) no Hayke, 06pa3oBaHMIo, Ky/bType M cpeacTBaM MaCCOBOM MH-
dopmaummn) ykasana, YTo 3aKOHOAATE/IbCTBO AKYTUM O KOPEHHbIX MasIoYMC/IEHHBIX HapoAax
CeBepa A0CTaTOYHO MpuBJEeKaTesibHO. o c/ioBaM BbICTYMaBLIEM, MOIOXKEHUSIMU COOTBET-
CTBYIOLLEro 3aKoHoZaTe/IbCTBa MHTEpPecylTCA NpeAcTaBUMTENIM Pas3/IMyHbIX 3aKoHOAATEe/lb-
HbIX OpraHoB, B TOM 4ucie 3apybexHbix. E. X. FonomapeBa Takxke cCuMTaeT, YTO KHMUra
B. A. KpAXXKoBa Kak cepbe3Hoe WcCiefoBaHWE MPAKTMKU MPaBOTBOPYECTBA Pa3/IMYHbIX
CTpaH No BOMpPOCaM 3alMTbl M OXpaHbl MpPaB KOPEHHbIX Ma/I0OYMC/IEHHbIX HApOAOB AOJIXKHA
CTaTb HOBbIM UMMYJIbCOM K Pa3BMTUIO OTEYECTBEHHOrO 3aKOHOAATE/IbCTBA, BEAb B HEM MOMXK-
HO HaMTK OTBETbI Ha MHOrue Bonpockl. E. X. FonoMapeBa npoBesia CBA3b MEXAY BbIBOAAMM
paboTbl M MAEAMM O HALMOHAIbHO-KY/IbTYPHOM aBTOHOMMM, a TaKXkKe O MyTsAx pa3BuTma de-
AepasibHOro 3aKoHoAaTe/IbCTBa O KOPEHHbIX ManoymCieHHbIX Hapoaax CeBepa.

A. A. MapdycanoBa (KaHanaat ¢uraocodCKUx HayK, yneH KoopamMHauUMOHHOrO coBeTa
Accambnen KOpeHHbIX ManovmcieHHbIXx HapoaoB Cesepa Pecny6amkn Caxa (AKyTMA) cum-
TaeT, YTO NONOXKeHUA heaepasibHOro 3aKOHOAATENbCTBA O KOPEHHbIX Ma/loYUC/IEHHbIX Ha-
poJax HecoBepLIEeHHbl, HECOr1acoBaHHbl U pa3MbiTbl. Tak, B XaHraaacckom ynyce AKyTUM
ewe B Havane 90-x rr. XX B. 6blIM CO34aHbI OOLWMHbI, HO YrpaB/iieHMe CTMLMMU OTKa3blBa-
N0 UM B pernctpauun. B 2009 r. opuanyeckm 6oina opopmieHa HauMOHAIbHO-KYIbTypHas
aBTOHOMMA 3BEHKOB AKyTCKa: «Co BpeMeHM CO34aHMA OpraHM3aTopbl MbITalTCA NOAYUYUTb
NMOMOLLb B M3PMK, HO BO3 M HbiHE TaM». BbiCcTynawowas 3akaoumna: «...u3 orogxerta 2011 r.
CcKopee AaayT AeHbru uepkeu u apyrum HKO». Mo MHeHuto A. . MapdycanoBon, meTto-
AMKa pacyeTa yuwepba, HaHeceHHoro cdepe obmTaHua HapogoB CeBepa, npeasioXKeHHas
3aKoHoAaTeNieM, «COCTaBJieHa A1 AOKTOPOB HayK MM aKajeMMKOB MaTemaTuku». Kaca-
Acb HedTenpoBoga BCTO, oHa 3ameTmna, 4To A0 CuX nop o6wmHbl U MO «benneTckmm
3BEHKMMCKUM HaUMOHANbHbIM Hacner» ANJAHCKOro yiyca He MMEKT J0oroBopoB. BbiBoa
BbICTYNJIEHMA OKa3a/JiCA MpayHbiM: «IBEHKW BCe 60/iee OTTOPralvTCs OT CBOEM 3eM/In».
OAHaKo 3TO He Momellano BbICOKO OUEHUTb BKNag B. A. KpsarkkoBa B OKa3aHMe NOMOLLM
KOPEHHbIM ManoymcaeHHbIM HapoaaM CeBepa, CnouMpu u JanbHero Boctoka B TOM, YTOObI
«0TCTamBaTb CBOE MpaBO Ha CylleCcTBOBaHME, Ha NpaBO CBOOOAHO MTb U pa3BMBATbCA Ha
APEBHUX 3eMANAX NpeaKoB».

M. A. MNorogaes (Npeaceaatenb npasneHua Accoupaumm «OneHeBoabl MMpa») COOBLUMA,
YTO KHMra nonyyuna nonoxKuTenbHyto oueHKy 3kcnepta OOH Kapcona Cmurta. OHa Gyget
M3ZlaHa Ha aHI/IMMCKOM A3blKe, NpeAcTaB/ieHa Ha ceccuu noctosHHoro ¢opyma OOH no
npaBam KOPeHHbIX Hapo/0B B LTa6-kBapTpe OOH B Hbio-Mopke.

M. A. MNorogaeB pasgensieT MHeHME aBTOpa O TOM, YTO [0 PEBOJIOLMM POCCUMMCKOE 3a-
KOHOAATENbCTBO O MOJIOKEHUU MHOPOALEB OTBEYano TpeboBaHUAM BpemeHu. B coseTckue
roabl OHO NMPeBPaTUIOCh B «MOMEYUTENIbCKOE>», a CeMYac — AeKlapaTUBHO, NPOTMBOPEYMBO
M HECTabm/bHO: «KOHCYNbTATMBHbBIM KOMMTET PaMOYHOM KOHBEHLUMM peKomeHzoBan Poccum
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B MPUOPUTETHOM MNOpAAKE 3aHATbCA 3PPEKTUBHLIM BHEAPEHMEM HOBbIX 3aKOHOB, Kacato-
LMXCA KOPEHHbIX ManovncaeHHbIX HapoaoB Cesepa». [lo MHeHMo M. A. lNorogaesa, He yy-
UMM 06pa3oM peryanpyroTca KOHKpeTHble BOMpochl. Tak, oTCyTCTBME hefepasibHOro 3akoHa
06 os1eHeBOACTBE O3HAYaeT, YTO «CerofHA ONeHeBOoAbl 6ecnpasHbI>.

B. U. WaapuH (npeacepaten CoBeTa CTapeMLUMH HOKArMpCcKoro Haposa Pecny6smku
Caxa (AxkyTuna) cumtaet BbiIXo4 KHUrK B. A. KpAxKoBa CBOEBPEMEHHbIM, TaK KaK B ¥M3HMU
KOPEHHbIX MaJIoMMCNEHHbIX HapogoB CeBepa HaKOMMIOCb MHOXecTBO npobaem. OH noa-
YEPKHYJ, YTO «OCHOBOM GO/NbLIMHCTBA NPO6/aEeM SBNAETCS NMPOTMBOPEYMBOCTb, MPO6E/b-
HOCTb, Pacn/blBY4aTOCTb AEMCTBYIOLLEr0 3aKOHOAATeNbCTBa». JloKa3blBas CBOW TE€3MC, Bbl-
CTyNaKLWMIA OCTAHOBMUJ/ICA HA KOHKPETHbIX NMpPUMeEpax, CBA3aHHbIX, B YaCTHOCTM, C OTCYyT-
cteuem B K PO ynoMmHaHMA 0 KoueBbIX POAOBbIX 06LMHaX: «/laxe AeMCTBYOLWME HOPMbI
3aKoHOAAaTeIbCTBA MOTYT TPAKTOBATbCA HE B M0/1b3Y KOPEHHbIX MaJI0YUCNEHHBIX HApOAO0B>,
«...00/1Ie3HEHHbIMM CTa/IM U3MEHEHMA B 3aKOHOJATe/IbcTBE B 06/1aCTU pbi6oaoBCTBa». B 3a-
KntoveHue B. U. lWaapuH KOHCTaTUpOBas, YTO «NOCNeAHUE UMEHEHMA YXYALIMAM NOJOXKe-
HWE KOPEHHbIX HapoAOB, 0COBGEHHO B YaCTM A0CTyNna K A06bl4e 6GMOpeCcypCcoB, ABAAIOLMXCA
OCHOBOM BbIXXMBaHMA».

YYaCTHUKKM Mpe3eHTaumMu Bbipa3nM 03ab0YEHHOCTb C/1laboM persameHTaumen rnonoxe-
HMA KOPEHHbIX MaJIoYMCNEHHbIX HapoaoB CeBepa B pOCCMMCKOM 3aKoHoaaTenbcTee. HecMo-
TPA Ha 3TO, €CTECTBEHHO, HWU OAMH U3 BbICTYNaBLUMX He obellan, YTO CKOpO BCE M3MEHUTCA
K nydwemy. MNpuUcyTCTByIOWME COWIUCh Ha TOM, YTO CEFMEHT 3aKOHOAATeNbCTBa, YCTaHaB-
JIMBAOLLMIM NPABOBOM CTATyC CEBEPHbIX HApooB, ele He cchopmmpoBasnca. Passutme ero
6yZeT 3aBUCETb OT ACHOCTM B BbIGOPE NyTeM ABUNKEHMA 3TMX HAPOAOB M OT TOrO, Kak 6yayT
peleHbl KOHMIMKTbI MHTEPECOB MeXAYy HMMKU U MNOJIb30BaTeNIAMU NPUPOAHbLIX PeCypCoB.
Bbblna nogyepkHyTa M 3HAYMMOCTb pa3paboTOK Npo6semM NPaBOBOro MOJIOXKEHUA KOPEHHbIX
ManouncneHHbix Hapogos Cesepa Poccuu.

BALLIA BUBJINMOTEKA
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