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TEOPUS IIPABA U IT'OCYJAPCTBA

K<POCCCROMY FOPVAONYECKOMY >KYPHATTY >

JINBEPTAPHAS TEOPUS IIPABA B. C. HEPCECAHIIA:
JOCTOUHCTBA 1 HEJOCTATKU

Apxumnos Ceprerii IBanoBuua

JoxTOp IopraMuecKnx Hayk, Ipodeccop Kadgeapsl TEOPUM FOCYAAPCTBA 1 IIpaBa
Ypanbckoro rocyxapcTBEHHOTO Iopuanueckoro yuusepcurera (Exarepnuobypr),
e-mail: arhip10@mail.ru

Hccenedyemes nmubepmapuas meopust npasa B. C. Hepcecsinya, komopas seénsemcs 00HOU U3 HAuU-
Oostee uHmMepecHvix gepcuti PumocoPckoeo muna nPagonoHuUManus. Aemop nodpoOHO aHATUZUDY-
em npednoxennvie B. C. Hepcecsnyem dedpunuyuu npaea, ezo npusHaxu (PpopmanxvHoe pageHcmso,
c60600a, cnpasednugocms), docmouHcmea u Hedocmamxu ezo meopuu. Takice paccmomperna npeo-
JIOHEHHAS YUeHbIM Udest YUSUTbHOU (YUSUTUMAPHOTL) COOCMEEHHOCTNU.

Kriouesvie criosa: mubepmapuas meopust npasa, gunocopus npasa, npagosas c60600a, opmanrvbHoe
DABEHCNB0, YUBUTLHASL COOCTNEEHHOCMb.

V. S. NERSESYANTS’S LIBERTARIAN THEORY OF LAW:
THE MERITS AND DEFECTS

Arkhipov Sergey

Urals State Law University (Yekaterinburg),
e-mail: arhip10@mail.ru

The article investigates V. S. Nersesyants’s libertarian theory of law that is one of the most
interesting versions of philosophical law interpretation. The author analyzes in detail the definitions
and characteristics of law (formal equality, liberty, justice) proposed by V. S. Nersesyants, merits
and defects of his theory. Also, V. S. Nersesyants’s idea of civil property is revealed.

Key words: libertarian theory of law, philosophy of law, legal liberty, formal equality, civil property

JInbeprapuasa teopus npasa B. C. Hepcecanna nmonyumia HasBaHMe OT JIATMHCKOTO CJIOBA
libertas (cBo6ona). [laHHast Teopus CTaja OTHOI U3 IEPBBIX IIPABOBBIX KOHIEIIIINIL, B PaM-
KaX KOTOpOJ IpeNpuHATa NONbITKAa KapAMHAJIBLHOIO IIepecMOTpa TOCIOACTBOBABIINX B
CCCP mapKCHCTCKO-JIEHMHCKIUX IIpe[CTaBIeHNII 0 IIpaBe U rocymapcrse. B xonme 1970 —
Havasie 1980-X IT. yUeHBIII OTCTAMBAJ MeN pas3jIMueHNs IIpaBa U 3aKOHA, OCOOBIX CBOVICTB
BceoOlIIell ITpaBOBOII (JOPMBI, HEKOTOPBIE APYyTME UJeV B KOHTEKCTe Pa3sBUTUS MapKCUCT-
CKOJI Teopum IpaBa. B KadecTBe caMOCTOATEJIbHOI, ONIIO3UIIIOHHON MapKCU3My Teopus
B. C. Hepcecanna 6b11a chopmymnupoBaHa B 1990-e rr. B paborax «Hamr myTes k mpaBy»,
«[IpaBo — MaTemMaTuKa cBOOOIBI», «Puocodus mpasa» U ap.

Paccmarpmsas cymuocts npasa, B. C. HepcecaHiy Beifgenan Tpu paBHOLIEHHBIX OIpefie-
JIeH!d IIpaBa: KaK CUCTeMbI (JOpMaJIbHOTO PaBEeHCTBA, KaK BceoOlLeil 1 HeoOXxoamumoit dpop-
MBI CBOOOBI B OOIIeCTBEHHBIX OTHOIICHNAX JIIOAEN U KaK BceoOlell CIpaBeIMBOCTI .

1. IIpaBo kak cucreMa (GOPMaIBHOTO PaBEHCTBA. ITO IPeAIIOaraeT YpaBHUBAHIE JIO-
Jeli 1mo obmeMy maciurady, 110 eIMHBIM HOopMaM, npaBuiaM. [IoHATHe paBeHCTBaA COIJIAC-

* Crarbs IeyaTaeTcss B aBTOPCKOI peNaKIIyIL.
! Hepcecsiny B. C. ®unocodust mpasa: yueb. 1t By3oB. M., 1997. C. 35; Ezo ace. FOpucnpynenius. BeeaeHue
B Kypc 001iei Teopun mnpasa u rocyaapcrsa. M., 2002. C. 41.
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TEOPUSI IMIPABA U TOCYJAPCTBA

o no3uimu B. C. HepcecsiHiia ecTh pe3ysnbraT abCcTparnpoBaHMs OT YaCTHBIX PasIMUnii,
MPUCYIINX YPaBHUBAEMBIM O0OBEKTAM; B IIPOLIECCE YPABHMBAHUS IOCTYIUPYETCS HECYIIle-
CTBEHHOCTh Pa3INUMil MEKIYy 00BEKTaMI, UX OCOOEHHOCTEN C TOUKM 3PEHNS OCHOBAHMUIL
(kpuTepueB) ypaBHUBaHUs'. YUEHBII CPABHUBAET IIPABO C MAaTEMATUKOI, KOTOpAs IIPI WC-
YNCJIEHNY PAa3IMYHBIX 00BEKTOB abCTparmpyeTcss OT UX COmepIKaTeIbHbIX 0COOEHHOCTENA,
MHANBUAYAIBHBIX, BUJOBBIX VJIM POMOBHIX. [/ mpaBa, Kak M I MAaTEMATUKU, O0BEKTHI
SIBIISIIOTCS PAaBHBIMU I10 OIIpeeeHHBIM (pOpPMaIbHBIM (HeCOaep:KaTeIbHbIM) KPUTEPUIM;
KaueCTBEHHBIE K€ Pas3jiNums IOPUCTHI I MATEMATUKIN BBIBOIST «3a CKOOKI», HE YUUTHIBA-
10T ux. OCHOBaHIEM U KpUTepUEM ypaBHUBAHMNS JIIOJEIl B IIPABOBOIL CICTEME KOOPAMHAT,
10 MHEHIIO aBTOpa JIMOEepPTApHOIT TEOPUN IIpaBa, BBICTYIIAeT CBOOOOA MHAMBUIOB B O0IIIe-
CTBEHHBIX OTHOIIEHMSX, yTBEP)KAaeMasl B CIelMaIbHO Ipuamnueckoir Gopme, a UMEHHO
B (hopMe IpaBocriocobHOCTH (1mpe — B opMe NMpaBOCyOBEKTHOCTH, BKIIIOUAIOII[EIl IIPAaBO-
crocobHocTh 1 geecriocobHocth)’. s B. C. Hepcecsniia mpaBoBoe paBeHCTBO eCTh pa-
BEHCTBO CBOOOHBIX, HE3aBUCUMBIX CyO'BEKTOB IIpaBa 110 0011eMy st HUX GOpMaTbHOMY
3HaAMeHATeN0 — IPaBOBOV HopMe. Vcxons u3 HaHHOrO Te3mca, OH PacCMaTPUBAI IIPABO
KaK MaTeMaTUKy CBOOOMBI®, IToJIarasi, YTO MaTeMaTIUECKOe PABEHCTBO MCTOPUYECKN Ooiee
[T03]{Hee U IPOM3BOJHOE OT MEN IIPABOBOTO PAaBEHCTBA.

ITpaBo, ¢ Touku 3penus B. C. HepcecaHna, He HyXaaeTcs B COLMAIbHOM MaTeMaTUKe,
a paBHO B MaTeMAaTMUECKUX OIIpefesIeHNUIX IIPAaBOBOIO PAaBEHCTBA, ITOCKOJBKY M3HAYAIIb-
HO o0ylamaer COOCTBEHHBIM KpUTEpUEM, IPUHIUIIOM PABEHCTBA, CaMO IO ce0e SIBJISEeTCS
MaTeMaTHuKoI1; 6ojiee TOro, OH YTBEP)KOAJ, UTO COLMATHHOE PABEHCTBO BCET[a IIPABOBOE
I CYLLECTBYeT JINIIb B Iopuamdeckoit popme?. [I1s HEro mpaBoBoe paBEHCTBO I IIPABOBOE
HEpPaBEHCTBO — 3TO OJHOIOPSIKOBBIE IPABOBbIE OIpeaeSeHMs, MIPOTUBOCTOs e HaKTI-
YECKUM pasinynsM ypaBHIBAaeMbIX 00beKTOB. IIpaBOBOe paBEHCTBO HE O3HAUAET HAIYIE
y BceX CyObeKTOB OAMHAKOBBIX CyOBEKTUBHBIX IIPaB, HAIIPOTUB, COCTaB (COBOKYIIHOCTB)
CyOBEKTUBHBIX IIPAB y Pa3HBIX CyO'HEKTOB MOKET CYIIECTBEHHO oTiamuarbesi. PopmanbpHOe
PaBEHCTBO MPABOBBIX JIMI[ HE BBIXOQUT 32 PAMKM MX IIPABOCIIOCOOHOCTM — abCTPaKTHOI
CBOGOABI IPMOOPETATh I UCIIOIH30BaTh CyO'beKTUBHBIE IIPaBa’.

2. IIpaBo kak BceoOuras u HeoOxommmasi ¢opma CBOOOABI B OOIECTBEHHBIX OTHOIIIE-
HUAX®. YUaCTHUKYU IIPAaBOBOTO B3aMMOEIICTBIUS SBJISIOTCS HE3aBUCUMBIMI OPYT OT ApPyTa
cyOBeKTaMM, K&KIbIII 13 KOTOPBIX BhIpa)kaeT I OCYILECTBIISIET B COLMANBHOIL cdepe coO-
CTBEHHYIO BOJIO. [[JIs BCeX MPABOBBIX Jnil (PUBMUECKUX U IOPUINUECKUX) IPABO CIIYIKUT
OOILIMM MCTOUHMKOM X COLIMAIBHOI CBOGOIBI, €€ OILIOTOM I IJIaBHBIM rapaHtoMm. CBo-
foma [ COMANBHBIX CYOBEKTOB CYILECTBYEeT B IIPABOBOM OOIMYNM, B BuOe OOIIMX 3a-
KOHOB, €[VHBIX IPUHIUIIOB B3aMOOTHOIIIEHNUIA, CICTEMBI IIPABOCYIMsI, OPTAaHOB OXPaHbI
00II[eCTBEHHOTO Mopsaaka. MHAMBMABI 06/1aKat0T CBOOOJOY He TOIBKO (M He CTOJIBKO) KaK
ajipecaTthl CYLIECTBYIOIX HOPM, HO M KaK COBMECTHbIe TBOPLBI IpaBa. «[leiicTBuTebHAasT
I TIOJIHASI TIPABOCYO'hEKTHOCTh MHAVBUIOB IIPEAIIOJIATaeT 1 MX 3aKOHOTBOPUECKYIO IIPABO-
CyOBEKTHOCTbD, X cOyuacTue (B TOI mian MHOI GopMe) B 3aKOHOTBOPUECTBE, UX IIPABO Ha
yuacTue B yCTAHOBJIEHUN IIPABOBOTO 3aKOHA» .

! Hepcecsiny B. C. duiocodus npasa. C. 17; Ezo sce. Opucnpynenrms. C. 26.

? Tam xe.

* Hepcecany B. C. IIpaBo — MaTeMaruka cBo60oabl. OIBIT IPOIIIOTO 1 MepCHeKTuBhL. M., 1996.
* Hepcecany, B. C. dunocodus mpasa. C. 18; Eeo se. Opucnpynennus. C. 27.

> Hepcecsny B. C. dumoco¢ms npasa. C. 20; Eeo se. I0Opucnpymenms. C. 29.

¢ Hepcecany, B. C. ®unocodus mpasa. C. 35; Eeo se. IOpucnpynennus. C. 41.

" Hepcecsny, B. C. Opucnpygenmms. C. 32.
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TEOPUS IIPABA U IT'OCYJAPCTBA

I[IpaBo, obecrreunBast rpakaHaM, OpraHM3alNIM OIpefeIeHHbIe COLMAaTbHbIe BO3MOXK-
HOCTY, BMECTe C TeM YCTaHaBJIMBaeT I'PAHMIIbI JO3BOJIEHHOTO, IIpeceKas IIPOM3BOJI, 3JI0YIIO-
TpebneHus B obitectBeHHOI cepe. [To muenuto B. C. Hepcecsnua, crienugnka mpaBoBoit
¢dopMBI 00yCIOBIEHA TeM, UTO IOpPUOMUECKas He3aBUCHMOCTb CyOBEKTOB OJHOBpPEMEHHO
IIpefIoNaraeT X PaBHYI ITOAUMHEHHOCTb OOIeil HOpMe, eAMHOMY MaclITaldy IToBefe-
Hug'. B aTOM cMBICiIe IpaBo ecTh OQHOBPEMEHHO MCTOYHMK CBOOOIBI U €€ OTPaHMUNTENb
(cBOero poma «cMupHUTeIbHas pyOalIka» IS TeX, KTO BBIXOAUT 3a PaMKU 00IIeil HOPMBI).

YueHBIiT CIIpaBeIMBO OTMeYal, UTO CBOOOA B IIpaBe MMeeT pa3Hble IPOsBIeHNs, Gop-
MBI: OHa MOJKET OBITh CBSI3aHA C OTPUIIAHMEM, OTMEHOJI KaKoro-jambo THeTa, IIPOM3BOJIA
(pabcTBO, KPEIOCTHUUECTBO) M COOTBETCTBEHHO MMETh OTPUI[ATENbHBIN XapaKTep («CBO-
6oma 0T»); OHa MOJKET TaKKe KacaThCsl IIPeIOCTaBIEHNUsI CYObeKTaM KaKUX-JIM00 ITO3UTIB-
HBIX BO3MOKHOCTeJI, HEOOXOIMMBIX UM IIPABOBBIX CPEICTB, KAHAJIOB AJIs IIpecieT0BaHNs
MU pasHOOOpPasHBIX COLMAIBHBIX MHTEpecoB («cBoboma misti»)’. PasrpaHuueHne aBTopom
nnbeprapHoOIl Teopun ¢popM cBOOOIBI B IIpaBe, Ha HAIIl B3IJIAL, BXKHO IS IOPUAMUECKOI
HAayKI U HYXTaeTcsd B Pa3BUTUM U AeTanmsanyn. B yacTHocTH, ciaeqyeT BBISBUTH 3aKOHO-
MEpPHOCTY BO3HMKHOBEHUS Ka)KIO U3 BBIAEJIEHHBIX UM (OpPM IIPaBOBOI CBOOOMBI, IIepe-
X0Za U3 OHOI (OPMBI B APYTYIO, YCTAHOBUTH IIPEeJIbl CYyII[eCTBOBAHMS KaKIOM 13 HIX,
IOpUANYECKIe MeXaHN3MBI UX COLMIAJIBHOTO BOILIOIIIEHNS.

ITo muenwuto B. C. HepcecsHIla, OCHOBHOJI 3aKOHOMEPHOCTBIO Pa3BUTUS OOII[eCTBEHHBIX
OTHOIIIEHUII SBJISETCS IIPOTPECCUBHOE ABIDKEHIE OT OTPaHMUEHHON CBOOOABI K ITOJHOI
cBOOOJE U PaBEHCTBY PAs3JIMUHBIX CJIOEB U IPYIII OOIIeCTBa, BCeX 0e3 MCKIIOUEHNS JII0e.
s Hero, xkak u s I'. B. @. Terens, cBo6oa MHAMBYAA BBICTYIIaeT B KauecTBe IVIABHO-
ro KpUTepMs COLMATIBPHOI'O PAa3BUTHSI VI OCHOBHOTO JOCTVDKEHMS UeJIOBEUeCKOV LVIBVIIN-
saruu’. VIMEHHO NpaBO KOHCTUTYMPYeT COLMAIBHYI0 CBOOOMY, M 3TUM OOBSICHSIETCSI ero
dbyHIaMeHTaIbHAs LIEHHOCTh AJI OOII[eCTBa C TOUKM 3PEHMS OCYILEeCTBIEHMS COLVATIBHO-
ro IIporpecca.

3. IIpaBo Kak BceoOuIas cripaBeIMBOCTh. Kak yTBepskaan aBTOp JMbOepTapHOI TEOPUA,
CIIpaBe[UIMBOCTh BXOAWT B IIOHATME IIpaBa, «IIPaBO IIO OIpeJeJIeHNI0 CIIpaBeIJINBO, a
CIIpaBeUIMBOCTh — BHYTPEHHEEe CBOJCTBO ¥ KaUeCcTBO IIpaBa, KAaTeropMsI VM XapaKTepUCTUKA
IIpaBOBas, a He BHeIIpaBoBasd (He MOpajbHas, HpaBCTBEHHAs, peJIUruo3Has 1 T. 1.)... bosee
TOTO, MOJIbKO NPA6o U cnpasedu6o. Benp crpaBeyIiMBOCTb IIOTOMY, COOCTBEHHO, U CIIpaBe/-
JIMBa, YTO BOILIOIaeT co0O0l M BhIpakaeT OOIe3HAUMMYIO IPAaBUJIBHOCTh, @ 3TO B CBOEM
pPalMOHANN3MPOBAHHOM BUJ€ O3HAUaeT BCEOOIIYI0 IIPaBOMEPHOCTbD, T. €. CYLIeCTBO U Ha-
YyaJo IpaBa, CMBICJ IIPABOBOTO IIPMHIMIIA BCEOOII[ET0 PaBEHCTBA M CBOOOIBI»?.

MO>XKHO IIpenIIoIOKNUTh, UTO B OCHOBE IIPMBEIEHHOTO Te3lca JieXKaT KAHTOBCKIUE IIpef-
CTaBJIEHUS O TOM, UTO OOS3aHHOCTY IIO JOJITY U CIIPABEJIMBOCTY IIOKOSITCS Ha BCEOOIeM
3aKOHe IIpaBa, UTO B MUpe HeT Huuero Ooyiee CBSITOrO, ueM IIpaBo apyrux Jwomeir’. Ilo
M. KaHTy, «BCe MOPAINCTBI M yUYUTEJS IOJLKHBI HACTOJIBKO, HACKOJIBKO 3TO BO3MOKHO,
IIPeICTaBIATh NEVICTBMS M3 JOOPOTHI KaK AEVCTBUS IIO JOJITYy ¥ CBOOUTHh MX K IIPaBY»;
«BCe JeVICTBMS U 003aHHOCTH, IIPOVICTEKAIOIIMe U3 IIpaBa APYTUX JIIOJEl, IBJISIOTCI Haul-
BBICIIVMIY Cpefy 00sI3aHHOCTEN 110 OTHOLIEHUIO K ApyruM. Bce meiicTBUs, IPOOUKTOBaH-

! Hepcecany B. C. Puocopns npasa. C. 22.

2 Hepcecsny, B. C. Opucnpynenrys. C. 32-35.

* Hepcecsiny, B. C. IlpaBo — maTeMaTtuka cBo60ael. OIBIT IPOILITOro i mepcreKTussl. C. 3.

* Hepcecsiny, B. C. Punocodust mpasa. C. 28; cm. Taxke: Eeo se. IOpucnpynennus. C. 37.

> Kanm H. U3 «sekumit 1o atuxe» (1780-1782 rr.) // Kanm U. tudeckas Mpicab: Hayuno-nmyOnuimcriueckue
uyrenus. M., 1988. C. 306.
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TEOPUSI IMIPABA U TOCYJAPCTBA

HbIe NOOpPOTOIL, paspelleHbl JUIIb I0CTOJIbKY, IIOCKOJIBKY OHM He IIPOTMBOpeYaT IIpaBaM
IPYTUX; €CJIN Ke IIPOTUBOpEeYaT, TO TaKoe AeJICTBME MOPAIbHO 3aIlpelleHO0»; «CIIpaBe -
BOCTH — 3TO IIPaBO, He MPeIOCTABJIAI0IIee HUKAKUX ITOJTHOMOUNI IIPUHYKOATh APYyTOro»’.
OueBupnHo, uto Y. KaHT nucan He 0 IelCTBYIOIEM IO3UTUBHOM IIpaBe, IIOCPECTBOM KO-
TOPOTO HEPeaKO OCYILEeCTBIIeTCS ITOIUTIYECKNII IIPOU3BOIL, & O IIpaBe eCTeCTBEHHOM, BbI-
pakaroieM uejoBeuecKnii pasyM u cBobonay. B arom cmseicie B. C. Hepcecsuir mpogomkan
U pa3BMBAJl KAHTOBCKMII IIOAXOJ K IIpaBy, paccMaTpuBas IIPaBOBOI 3aKOH KaK BOILJIOIIIe-
HIe COLVATIBHOIN CIIpaBeIMBOCTY, IIPAaBOTHI, cBOOOAbI. OH moJarai, uto CIpaBeJIBOCTD
IpefcTaBisieT co0OM caMOCO3HaHIMe, CAMOBBIPAKEHIE U CAMOOLIEHKY IIpaBa, a II0TOMY —
IIPABOBYIO OLIEHKY BCEro OCTIIbHOT'O, BHEIIPABOBOTO; J€ICTBOBATD CIIPaBEJIMBO — 3HAUNUT
IIOCTYHATh IPaBOMEPHO, B COOTBETCTBUM C BceoOIIMMU TpeOOBaHMIMU IIpaBa’.

CorlacHO IO3UIMY aBTOpa JMOepTapHOI TEOPUN IIpaBa MOKHO BBIAENUTH JBa IIPOTU-
BOIIOJIO’KHBIX THIIA IIPABOIIOHMMAHUS: IOpUANYECcKoe (OT jus — IpaBo) ¥ JIETUCTCKoe (OT
lex — 3akon)’. [l IOPUANMUECKOTO IIPABOIIOHMMAHNS XapaKTepHO COMAepsKaTelbHOe OTHO-
IIIeHNe K MPaBy, CTpeMJIEHIE BBISBUTH CYLIHOCTHBIE OCOOEHHOCTH, BHYTPEHHIOK IIPUPO-
Iy, OTJIMYNTEIbHbIE KauecTBa IIpaBa KaK 0CO0O0Il COIMANbHO CUCTEMBI. [[JIs JIeruCTCKOTro
IIpaBOIIOHMMAaHNA BHYTPeHHee COoJep)KaHMe HOPMATUBHBIX aKTOB He VMeeT IPVHIIVIIN-
ATBPHOTO 3HAUEHMs, IIPABO OTOXKAECTBISAETCS ¢ OQUIMAIBHO yCTAaHOBIEHHBIMI, NEIICTBY-
IOLVIMHI IIOJIOKEHUAMI 3aKOoHojaressd. IIpencraBureny mpaBOIOHMMAHNA HAaHHOTO THUIIA
He pasesIdioT IIPaBo U 3aKOH, IJIS HUX IIPUHATHIE B COOTBETCTBUU C 3aKpPeINIEHHBIMH IIPO-
LieAypaMy 3aKOHOJATeJIbHbIE aKThl — 3TO U €CTh IIPaBo.

B mpenmnoxennoit B. C. HepcecsaHlieM TUIIOIOTMM OCHOBHBIM SBJIIETCS pasMUeHIe
IIpaBa U 3aKOHA, OH IIPOTUBOIIOCTABJISET IIPON3BOJIbHBIE, CyOBEKTIBHO-BIACTHbBIE BEJIEHIS
CyBepeHa OOBEKTMBHBIM, BBIPAKAIOIIIM CYII[HOCTH IIpaBa pelleHnsM. JInGeprapHyio Teo-
pUIO IIpaBa yYeHBINI OTHOCUJI K IOPUAUUYECKOMY IIPABOIIOHMMAHUIO, IIOCKOJIBKY MJIS HETo
pasinyeHue IpaBa U 3aKOHA MMeeT IIPUHINIINAIbHOe 3HaueHue. [Ipu 3Tom oH He paccma-
TpUBAJ JAaHHYIO TEOPUIO KaK IPOJOJLKEHMEe eCTeCTBEHHO-IIPAaBOBOrO ITOAXO0MAa K IOHMMa-
HUIO IIpaBa, OTCTaMBasl ee CaMOCTOSATEIbHBIN CTATyC; IJI Hero JubeprapHas KOHIEIINS —
9TO HOBOE CAaMOCTOSITEJIbHOE HAIIpaBJeHIe B OOIIEeNl TEOPUM pa3IMyueHns [IpaBa 1 3aKoHa*.
[Ipn3HaBast OpUTMHAIBHOCTH, HOBM3HY paspaboranHoit B. C. HepcecsHiem KoHuemimmy,
BCe K€ MOKHO IIPEeIIIOJIOKIUTh, UTO OHA He 00JIalaeT CaMOCTOSTEJIbHBIM CTaTyCOM, OTHO-
CUTCS K paspsiy ecTeCTBEHHO-TIIPaBOBBIX BO33peHMUII. KaTeropmaibHBIN pAM, MCIIOIb3ye-
MBIiT aBTOPOM JIMOepTApHOI TEOPUN, a TAaKKe IJIaBHAs ero mjes — CYLIHOCTHOE pasjmye-
HIe IIpaBa UM 3aKOHA — JAIOT, Ha Halll B3TJIA/, OCHOBaHUeE AJI TAKOT'O BBIBOAA.

B. A. YUeTBepHIMH OTMedYaeT, YTO IIPMBEP>KEHIIbI €CTeCTBEHHO-IIPABOBOM METOXOJIOTUM
B OOBSICHEHUU U OLIEHKe IIPABOBBIX SIBJIEHMII MCXOMAAT M3 ITOCBUIKY, YTO IIPABO KaK COLIM-
ATBHBIN (eHOMEH YIIOPSIIOUeHNs UeJOBeUecKOoll KM3HM 00JamaeT GoJbliIell I{eHHOCTHIO,
yeM 3aKOH, OHO OTJIMYAETCS OT «IIPOM3BOJHOIO», «HECOBEPIIIEHHOTO», «HEIOCTATOUHO-
ro», a MHOIMAa Jake «HeIpMeMJIEMOIo» 3aKOHA TeM, UTO BCErJa «VICTUHHO», «PasyMHO»,
«ECTECTBEHHO», «IEMCTBUTEIBHO», «uejioBeuHo»’. Tak, A. B. Iloxakos u E. B. Tumornn-
Ha IPAMO 3asABJIFIOT, UYTO IMEHHO I « HOPMATMBICTCKOTO» IOCHATypajlM3Ma xapaKTepHO

! Kanm M. Yxas. cou. C. 308, 322.

* Hepcecsny, B. C. Punocodus mpasa. C. 29-30; cM. Taxxe: Eeo sce. Opucnpynenmms. C. 37-38.
* Hepcecsiny, B. C. ®unocodus mpasa. C. 32.

* Tam xe. C. 34

> Yemseprnun B. A. CoBpeMeHHbIe KOHLIEIIIIN eCTeCTBEHHOro mnpasa. M., 1988. C. 7.
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TEOPUS IIPABA U IT'OCYJAPCTBA

oIlpefiesieHe TIOHATUS IIPaBa KakK BCEOOIel 1 HeOOXOQMMOII Mephl CBOOOIBI, PABEHCTBA
U CIIpaBeqINMBOCTH .

PasBmBas cBOM MCXOMHBIE ITONOXKEHNS O PA3IMUEHNN 11 COOTHOIIIEHNUN IIpaBa U 3aKOHa,
B. C. HepcecsHil TpakToBaJI IPaBOBOI 3aKOH KaK «aJeKBaTHOe BBIPa)KEHUE IIpaBa B €ro
ouuMaNbHON IPU3HAHHOCTH, 00111€0053aTETFHOCTI, OIPERETEHHOCTI U KOHKPETHOCTH,
HEOOXOMMMBIX ISt HEeVICTBYIOIIEr0 MTO3UTUBHOIO IpaBa»’. B mOHATUHM «00Ieo0sI3aTenb-
HOCTh 3aKOHA» OH BBIfIENIFET ABAa MOMEHTA: OQUIMAIbHO-BIACTHBIN U MIPAaBOBOIL. [lepBhIit
3aKJIIOUAETCS B TOM, UTO 3aKOH, MCXOISIIMIT OT BJIACTU, 00ECIIEUMBAETCS €€ MONIEPIKKOMN
U 3aIUTOI, TapaHTUPYeTCsS MepaMy IPUHYKIEHNs, CAHKIMSIMU; BTOPOJI MOMEHT CO-
CTOMT B TOM, UTO B OCHOBe OOII[€00s3aTENHLHOCTI 3aKOHA JIEKUT IIPEACTABIEHNE O HEM
Kak O SIBJIEHUN IIPAaBOBOM, B IIpeTeH3uUu 3akoHa ObITh mpaBom®. B. C. HepcecsaHiy orcran-
BaJI €0 O TOM, UTO OOIle00A3aTeIbHOM CIJION MOJDKEH o0lamaTh He BCIKUIL, a TOJBKO
paBoBoll 3akoH. O0I1e0053aTETPHOCTS 3aKOHA OOYCJIOBIMBAETCS HE €ro BJIACTHBIM Xa-
pakTepoM, a ero IpaBOBOJI IIPUPOIOIL M IIPABOBBIM cofepsKaHMeM. YTOOBI IIpeTeHI0BaTh
Ha 00I1e00sI3aTeIbHOCTD, 3aKOHY HAIJIEKUT MMETh HeOOXOMMMble IIPAaBOBBIE KauecTBa,
OBbITH BhIpa)KEHIEM CBOOObI, pABEHCTBA M CIPaBeINBOCTI. Takum 06pa3om, 10 MHEHUIO
B. C. HepcecsHua, B pmHIIE HOMyCTUMBI Ae(UHUINI ITOHATHAS IIpaBa B €ro pasjmye-
HIUU C 3aKOHOM U B COBIIaJ€HNUM C HUM (IIPaBOBOI 3aKOH), HO JIOTMUECK) HEBO3MOKHO
e[VHOe TOHATIE IIpaBa, BKIUarollee B cebs1 IPaBOBOIL M HEIPABOBOI 3aKOH".

ABTOpoM nubeprapHOil TeOpuM IpaBa ObLIa IpENIOKEHA WMHTEPECHas KOHIEILIVIS
rpakIaHCKOM (L{MBVJIBHOM MM IMBIWJINTAPHON) coOCTBeHHOCTH. 0 €ro MHeHNI0, KOM-
MYHU3M MCTOPMUECKU MOKHO IIPEOHOJIETh U OCTABUTH B IIPOIILJIOM IIOCPEACTBOM aeKBaT-
HOTO 9KOHOMMKO-IIPABOBOTO YIOBJIETBOPEHNUS KOMMYHUCTUYECKUX TPeOOBAaHUII B UX pa-
MOHAIM3UPOBAHHOM BIJIE, @ UMEHHO B IPaBoBOIl popme. B psime pabor oH 060CHOBBIBAI
11€J1eCO00PA3HOCTD NMPUBHAHMS 32 KOKIBIM IpakIaHNHOM Poccun mpaBa Ha paBHYIO JOJIO
B Jecoruannsupyemort cobcrBeHHOCTH. CoImaamcTiueckas COOCTBEHHOCTh TEM CaMBIM
IOJDKHA OBITH IIpeoOpa3oBaHa B MHAMBUIYATN3NPOBAHHYIO IPAXKIAHCKYH COOCTBEHHOCTS,
U KOKOBII TPaXTaHUH CTaHET «oOjafaTesleM peaJbHOro CyOBEeKTMBHOTO IIpaBa Ha paB-
HBIIT I BCEX MUHUMYM COOCTBEHHOCTU»’. KpoMe TOro, Kakaplit Oymer MMeTh IIpaBo Ha
J00YI0 IPYTYI0 COOCTBEHHOCTH — 6€3 OTpaHMUYUTENBHOr0 MakcuMyMa. COlUaInCcTuIecKoe
oTpuLaHMe COOCTBEHHOCTM Ha OPYOMS U CPENCTBAa IPOM3BOMACTBA, C €r0 TOUKU 3PEHMS,
C y4eTOM MTOTOB MICTOPUM HEeOOXOXMMO IIpeoOpa3oBaTh B YTBEpKAeHME COOCTBEHHOCTU
Ha OoJyiee BBICOKOM YypoOBHe. Peub maer o mpaBoBOM cIrocobe Iepexopa OT COLManmM3Ma K
ITOCTCOLMATIMCTUYECKOMY IIPAaBOBOMY CTPOIO, O TOM, UTO IIPMHIIAII IIPABOBOTO PaBEHCTBA
IOOJUKEH OBITh IIOCIIEOBATENBHO IPUMEHEH K COLMAIMCTIYECKO COOCTBEHHOCTIA.

[Tepexom oT conmanmsamMa K MOCTCOLMANTMCTUUECKOMY IIPABOBOMY CTPOIO, II0 MHEHIIIO
B. C. Hepcecsinua, mpeamoaraeT Cleayollie [Aru: BO-IEPBBIX, OBIBIIYIO COL[MAICTI-
YeCKyI0 COOCTBEHHOCTHh HAIJIEKNUT 0e3BO3ME3THO IepeaaTh paKgaHaM CTpaHbI (mccie-
IOBaTeNb 3Ty Iepefayy UMEHOBAJ «MHAUBUIyalN3allieii»); BO-BTOPbIX, BCe OOBEKTHI
OBIBIIEN COLMAIMCTUECKON COOCTBEHHOCTU JOJKHBI CTaTh 0ObeKTaMM OOIIell COOCTBEH-

! Honsxos A. B., Tumowuna E. B. Ob1ias Teopus npasa: yue6. CII6., 2005. C. 99. Panee A. B. ITossikoB TakxKe yKa-
3BIBAJI Ha CBA3b JMOEPTapHOIL TEOPUI IIpaBa C eCTeCTBeHHO-TIpaBoBbIMY yueHuAMH ([Torakos A. B. O61mas Teopus
npasa: Kypc jgekumit. CII6., 2001. C. 328-329).

? Hepcecsny, B. C. dumocopus npasa. C. 36.

* Tam xe. C. 36-37.

* Tam xe. C. 38.

> Hepcecany B. C. dunocodus npasa. C. 337; Ezo se. Hamr myTs k mpaBy. OT conmanmnsMa K IMBWIN3MY. M.,
1992. C. 313-318; Ezo se. Opucnpynenimsa. C. 156.
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HOCTM BCeX TPaKAaH B PaBHBIX JOJISAX; B-TPETbMX, apuMeTHUeCKUIl pasMep IO Kax-
IOTO I‘pa}K,IIaHI/IHa-COGCTBEHHI/IKa IpemiaraeTcd yCTaHOBUTHb B Bupae 1/160 000 000 momu
00111elT COOCTBEHHOCTM BCeX IpakAaH (UTO IPUMEPHO COOTBETCTBYET KOJIMUECTBY Ipak-
IaH CTPAHBI); B-UeTBEPTHIX, IIPABO Ha JOJI0 KKIOTO TPKIaHMHA CIEAYeT yIOCTOBEPUTD
JOKYMEHTOM O IIpaBe COOCTBEHHOCTH; B-IIATBIX, CyObEKTMBHOE IIPAaBO Ha OO B OOIIeil
COOCTBEHHOCTM MOJDKHO MMETh JIMUHBIN, ITOKM3HEHHBINI M HEOTUYKOAeMBIl XapaKTep;
B-IIIECTBHIX, IS K&XKIOTO IPaKJaHMHA HEOOXOIVMO OTKPBITh JMUHBIN CUeT IPaKHaHCKOI
COOCTBEHHOCTH, Ha KOTOPBIN OyAyT IIOCTyIIaTh HOXOIbI OT JMCIIOIB30BaHUS OOIIeil co0-
CTBEHHOCTH IIPOIIOPLMOHAJIBHO JOJIE.

B. C. HepcecsHIt cumral, UTO Ha OCHOBE IIpejIaraeMoro M BUa COOCTBEHHOCTH TOJKEH
BO3HUKHYTb HOBBI, ITOCTCOIMATUCTUYECKUN CTPOM, MMEHYEMBI UM <IUBUJINTAPHBIM
CTpOEeM», KOTOPBIIL Oy JeT OTIMYAThCS OT KallUTanu3Ma «06oJiee CogepKaTeIbHbIM. .. IPIHIIN-
IIOM paBEeHCTBA U CIIPaBeJIMBOCTI », «00Jiee pasBUTHIMU GOpMaMU COOCTBEHHOCTH, CBOOOIBI
u npaBa»’. [IpusHaHMe Tpa)kKTaHCKOI COOCTBEHHOCT, IO MBICJIN YUEHOTO, IIOMOXKET I10JIy-
YNTh HEOOXOAMMOe OOIIeCTBEHHOe COTJIacyie IJIS OCYIIeCTBJIeHNUs PBIHOYHBIX pedopm, a
TaK)Ke IIPeOCTaBUT T'apaHTNIO IIPABOMEPHOCTY, CTAaOMIJIBHOCTY U OOIIleCTBEHHON 3alllM-
IIIEHHOCTY V1 BCEX OCTAJIBHBIX (POPM COOCTBEHHOCTH; KPOME TOTO, 3TO IIOPOAUT B OOIIeCTBe
MOII[HbIe ¥ HeIpeoqOJNMMble LIeHTPOCTPEMUTENIbHbIE CUJIBI, CTaHeT (pyHIaMeHTOM CTa-
OVJIBHOTO IIPABOIOPSIKA, IPUUYMHON OCIabieHNs colmaabHbIX KoHGuuKTOoB. B. C. Hep-
CeCsTHI[ IIpeAIIoJiarai, uTo «AaJbHENIINII Iporpecc cBOOOABI OyHeT OCYILeCTBJIATHCS II0
LVBUJINTAPHOI MOAeNN oOoTallleHus M JOIOJHEHNS OIOPHOIO IpMHIMNA (popMaIbHO-
IIPAaBOBOTO PaBEHCTBA HOBBIMM HEOTUY)KTAeMbIMI CYOBEKTUBHBIMI IIPaBaMII»2.

[MosiBenue nubeprapuoit teopunm mpasBa B. C. Hepcecsanna — 3Haummoe cobbITue B
POCCHUIICKON IOPUAVMYECKON HayKe, BAKHad BeXa HA IIYyTU IPEOAOJIE€HUA ITO3UTUBICTCKO-
ro rnojaxoAa K IOHMMAHMIO IIpaBa, JOJITMEe TOAbl JOMUHMPOBABIIEIO B CO3HAHUN COBET-
cknx ropuctoB. OcHOBaHHas Ha IITyOOKOM MCCJIENOBAaHUM TPYAOB aHTUUHBIX (P11ocodos,
PMMCKUX IOPUCTOB, aBTOPOB smoxu IIpocBemieHus u pabOT COBpEeMEHHBIX YUEHBIX KOH-
renuus B. C. HepcecsiHita siBisieTcss OgHOM 13 Hambosiee apryMeHTMPOBAHHBIX, 00CTOSI-
TeJIbHBIX; He CIIy4YalfHO OHa IToJIy4ymia IpU3HaHNe Y MHOTMX BUIHBIX POCCUMICKIX U 3apy-
Oe)XHBIX IIpaBoBenoB. Ha ee 0CHOBe BO3HMKIIO TEOPETUKO-IIPABOBOE HAIIpaBJIeHIe B HayKe
(TmbepTapHOe TeueHMe), IPEACTABUTENN KOTOPOTO pa3pabaThIBAIOT KIIOUEBBIE WIEU, VIC-
XOIHbIe IIpeficTaBIeHns o npase, chopmyanpoBanusle B. C. Hepcecsuuem. K uncny cro-
POHHUKOB JMOepTapHOil Teopuu IpaBa npuHamiexar B. A. UerBepuun, B. B. Jlamaesa,
H. B. Bapnamosa, M. A. Munkun-Cxkonery 1 fp. B nmenax nmonysngapusanum 1 pa3BUTUg Uaen
B. C. Hepcecsanua n3naercs «ExxeromHuk anbdeprapHO-IOpUANUECKO TeOPUIL», OPraHMU3y-
10TCs1 prtocodcKo-TIpaBOBbIe UTEHNS, HAyUHbIe QUCKYCCUM, CEMIHAPHI.

B xonnenuun B. C. HepcecsaHIia, kKak BO BCAKOI TeOpUM, MOKHO HalTU HEJOCTATKI,
CIIOpHBIE MoJyioKeHud. HaszoBem ux.

Bo-mepBhIx, 00paTHOI CTOPOHOI INIyOOKOTO (1mIocodCcKO-MCTOPUUECKOTO IOAXoOa K
VICCIJIEIOBAHMIO CYIITHOCTY IIpaBa SIBJISETCS OTHOCUTEIBHO claboe BHUMAaHIE K COOCTBEHHO
IIPaBOBOM «MaTepuM» — IOPUANUECKMM KaTeropusM, IIOHATUAM, KOHCTPYKIMAM, OIpee-
JIIOLIVIM IIpaBOBOE CO3HAHNE COBPEMEHHOTIO I0pUCTa. ABTOp JuOepTapHOI TeOpUU IIpaBa,
BBIIEJISAS TPY CYLLIHOCTHBIX aclieKTa (CTOpOHBI) IIpaBa, AeKIapupys o0iye KpUTepun mpa-
BOBOTO 3aKOHa, He YIVIYOJIsICA B IIPaBOBYIO cepy, He Ipemiiarai B3aMeH CyIeCTBYIOIINX
IOPUANYECKNX IIPEeICTAaBIeHNII O CyObeKTe, 0OBEeKTe IIpaBa, IPABOBOM OTHOILIEHNN, IOPU-

! Hepcecany B. C. dumocodpnus npasa. C. 341.
2 Tam sxe. C. 343.
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JIMYECKOM OTBETCTBEHHOCTM M T. [I. CBOI0O MAaTpPUIy IIPAaBOBBIX IOHATUIL. Ero B3rigabl He
CMeHMIN (POPMIPOBABIIYIOCS Ha IPOTSHKEHNI MHOTYIX BEKOB U 3aCTBIBIIYIO B CBOEM pas-
BUTUM JOTMYy IIpaBa, a IIOTOMY MX JIMIIb YCJIOBHO MOKHO MMEHOBATh IIPaBOBOI TeOpPUeEIL,
II0 YPOBHIO 00OOOIIEHNIT OHU SABJIAIOTCA, CKopee, puutocopckumm. B atom cmbicie nubep-
TapHas KOHIEMNIMI — He BIIOJIHe IIpaBoBas KOHIIEIIM, IIOCKOJIBKY B Hell HeT Ilepexofa OT
dmrocopcknx Bo33peHMIT K IIPABOBOI CUCTEMe, K OpPraHM3alui IIPABOBOM AESITETbHOCTI
(mpaBOTBOpUECTBA, CYyIOIIPOU3BOICTBA I T. II.).

Bo-BTOpBIX, B TMOEpPTapHOIT KOHLEIINY CYII[HOCTHAS XapaKTepIUCTMKa IIpaBa CBOJUTCS
(moBTOpPUM) K TpeM acIleKTaM: CBOOOMe, paBEHCTBY M CIIPaBeIIMBOCTU. B CBSI3U ¢ aTMM
€CTh CMBICJI O0paTUTh BHUMAaHIE Ha TO, uTo, 1o [. B. ®. Teremro, nccnemoBanuio TBOpUe-
ctBa Kotoporo B. C. HepcecsaHI] TOCBATIII TOABI M MAEV KOTOPOTO B TOM MJIN MHON Mepe
JIETJIM B OCHOBaHME €ro KOHILEIMINY, CUCTeMa IIpaBa €CThb «MUp AyXa, MOPOKIAEHHBI UM
caMMM KakK HEKOTopas BTOpas IIpupopdax', B IIpaBe UeJIOBEK NOJKeH HaXOOUTh CBOW pa-
3yM, «paccCMaTpMBaTh pa3yMHOCTB IpaBa»’. CiemoBaTeIbHO, IIPaBO MOKHO TPAKTOBATh He
TOJIBKO KaK BOILIOIIeHIe CBOOOJBI, paBEHCTBA VI CIIPABEIJIMBOCTY, HO M KaK MUp pasyMa,
pauMoHanbHY0 cucteMy. Ilouemy ObI He BBIIEJINTH ellle OAVH acIeKT IOHMMAaHUs IIpaBa,
He 1aTh YETBEPTOE «paBHO3HAUHOE» CYIIIHOCTHOE OIlpeJeJieHNe IpaBa I BbIBECTU 0PI~
IyYecKoe PaBeHCTBO, CBOOOAY M CIIPaBeJIMBOCTD M3 IPMHIMIIA Pa3yMHOCTH IIpaBa?

Cam B. C. HepcecsHiy He o6cyXmaln MeCTO M POJb IPUHIMIA Pa3yMHOCTU B IIpaBe,
€ro COOTHOIIEHMe C MPUHINUIIaMI (OpMaJIbHOTO PaBeHCTBA, CBOOOIBI M CIIPaBeJIMBOCTI.
JlaHHBII IPUHIAI HAIlleJ OTpakeHNe B paboTaX HEKOTOPBIX CTOPOHHMKOB JINGepTapHOII
TEOpMIU IIpaBa. B 4acTHOCTM, OH MOCITYKIJI IIPeAMEeTOM AMCCEPTALMIOHHOTO JICCIIeI0BAHMS
M. A. Munkuna-Ckora, yTBep>KAaIoIero, UTo «JIMIIb B JINOepTapHO-IIPABOBOM HUICKYP-
Ce CTAHOBUTCS BO3MOKHBIM OCMBICIIUTH Pa3yMHOCTh KaK IIpaBOBOiI (geHOMeH» (yaMBU-
TEJIbHO, UTO He B KaHTOBCKOM JUIM TeresIeBCKOM IUCKypce, a MCKIIUNTEIBHO B Jmbep-
TapHO-TIPAaBOBOM), UTO MMEHHO B «paMKax JMOepTapHOTO IIPABOIIOHMMAHNI PasyMHOCTh
obpeTaeT OIlpeeIeHHOCTb ¥ BCEOOIIHOCTb, IIO3BOJIAIOIIMIE TOBOPUTH O pa3yMHOCTH KakK O
mpaBoBOM IpuHIuIe»®. C yueroMm Toro uto B paborax B. C. Hepcecsnua pasymMHOCTh He
ObLjla OTHeCEeHAa K UMCIy «O0OBEKTUBHBIX CYLIHOCTHBIX CBOJICTB IIpaBa», il He YIeJsLIoCh
JOJDKHOTO BHYIMAHMS, MOXKHO OLIeHUTBh JaHHBIE TeOpeTHUecKue N00aBIIeHMS KaK «apXI-
TeKTypHBbIe U3JIUIIeCTBa» B paMKaX CYILLeCTBYIOI[ell KOHIIeIILII.

Taxxe He OeccIIOpeH Te3MC APYIrOro IpeaCTaBUTENS JMOepTapHO TeOpuy IpaBa —
B. B. JlammaeBoii, cumraroleil, UTo pa3yMHOCTb KaK IPUHLUII COLMAIBHON KU3HU «E€CThb
[IPAaBOBOV IPUHIUI (OPMAIBLHOTO paBeHCTBa»®. ['ereJIeBCKOMY yTBEP)KIAEHUIO O TOM, UTO
IIpaBO — MUp AyXa, IOPOKAeHIe pasyMa (BKIIOUas, CIeJOBaTeIbHO, IOPUANUECKOEe paBeH-
CTBO, a TaK)Ke IIPAaBOBYIO CBOOOMY U CIIPABEMJIMBOCTD), II0 CYTY IIPOTUBOIIOCTABIISETCS MHAS
ujes: BCIKas COLMAJIbHAs PasyMHOCTb CYIIeCTByeT B (opMe IOPUIUNYECKOTO paBEeHCTBA,
T. €. cBOAUTCA K HeMy. CorIvIaiasch ¢ TeM, YTO IPUHIUI I0OPUANYIECKOTO paBEHCTBA BOILJIO-
I1aeT B cebe YeJoBeYeCK!II pasyM, MOKHO yCOMHUTBCSI B TOM, UTO OH BBICTyIIaeT €IVIH-
CTBEHHBIM Pa3yMHBIM IIPaBOBBIM M300peTeHNeM I UTO COLMAIBHBIN pa3yM He IIPOSBIIsSeT
ce0s 3a paMKaMM JaHHOTO IIPYHIINIIA.

! Teeenv I. B. . dumocodpms mpasa. M., 1990. C. 67.

? Tam xe. C. 57

* Munxun-Ckoney M. A. IIpyHIMII pa3yMHOCTH B JI1OepTapHO-IIPABOBOM AUCKypce. ICTOpMKO-IIpaBOBOE IC-
clleffoBaHue: aBToped. ANC. ... KAaHA. IOPUA. HayK. M., 2010.

* Jlanaesa B. B. Tuns! IpaBOIIOHMMAHIIS: IIPaBOBast TEOPMS U IIpaKTMKa: MOHOIp. M., 2012. C. 145.
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TEOPUSI IMIPABA U TOCYJAPCTBA

B-tpetsux, B Teopun B. C. Hepcecsanua npaBo — Heumo (4TO-TO), OJIMLETBOPSIOLIEE CBO-
001y, PaBEHCTBO M CIPABEIJIMBOCTh, HO YTO MPEICTABISIET co00i 310 Heumo? Ocobyro cu-
CTEMY COLMAJIbHOIO PETYIUPOBAHUS UM KOMMYHHKAaTHBHYIO CHUCTEMY, COBOKYIHOCTb HOPM
WIM OTHOLICHUH, COLMOKYJIBTYPHYIO PEaJbHOCTh WM HOBBIM COLIMAJIBHBIA CTpOi? ABTOp
aOepTapHO TEOPUHU OIPENessul MPaBo TO Kak (HopMy OOIIECTBEHHBIX ((aKTUYECKUX) OT-
HOIICHHH'!, TO KaKk 00I11e00A3aTeIbHYI0 CUCTEMY HOPM PaBEHCTBA, CBOOOIBI U CIIPABEIUBO-
CTH?, TOAYCPKUBAsI, YTO MPABOBYIO (OPMY OOILECTBEHHBIX OTHOLICHUH ((POpPMY CyIIECTBOBA-
HUS [IpaBa B €ro MO3UTUBUPOBAHHOCTH) HEJb3s CBOAMTH K IIPaBOBBIM HOpMaM; OHa, IO €ro
MHEHHIO, BKJIIOYAET TaKKe MMPABOBBIC OTHOILIEHUS, MPABOBOE CO3HAHHE, MPABOCIOCOOHOCTD,
IPaBOCYOBEKTHOCTh, MPABOBOIl CTaTyC, MPaBOBOIl peXUM, MPAaBOBOM JOrOBOp, UCK, OOBUHE-
HUe, cyneOHOe U aIMUHUCTPATUBHOE peIlleHHe, TPaBOBbIE MPpoLeypsl U T. A. Bee 3t popMmel
CyLIECTBOBAHMS IIPaBa OH UMEHOBAJ «PaBHOKAYE€CTBEHHBIMHU (DOPMAIBHOCTAMHU B MJIOCKOCTH
KOHKPETH3allMU CMBICIIA U 3Ha4YeHHI NpuHIMNA (opMaabHOTro paBeHCTBa»’. M Bce-Taku 4TO
€CTh IPABO — CUCTEMa HOPM WJIM COBOKYIHOCTh «PaBHOKAYE€CTBEHHBIX (POPMaJIBHOCTEI», K
4yeMy KpemuTb cBoOOAY, (OpMabHOE PAaBEHCTBO U CIPABEIMBOCTb, INI€ TOT CTEP)KEHb, Ha
KOTOPBIN OHM HAaHU3BIBAIOTCA?

B-uerBepThIX, MMbepTapHas Teopus IpaBa OblIa CO3gaHa B IIEPUOJ, KOTZa ITOSIBIIIOCH
U TOJIyYNJIO LIMPOKOe NpU3HaHMe KyJbTypHO-(puiocodckoe TeueHue, MMeHyeMoOe II0CT-
MoAepHU3MOM. [lJIg ITOCTMOepHM3Ma XapaKTepHO KPUTMYECKoe OTHOIIeHNME K JaeanaM,
IIpeCTaBIeHNIM, CGOPMUPOBAHHBIM B 310Xy [IpocBeliieHMs], €r0 CTOPOHHMKY CTABAT IO
COMHEHIe CIIOCOOHOCTD UesloBeKa Ipeobpa3oBaTh MUp, IOCTPOUTH MaeaabHOE OOIECTBO,
rocyaapcTBo, npaso’. I[IockoIpKy B nbepTapHOI TeOpuy IpaBa MOJYUIIN pa3BuTne QpyH-
JaMeHTaJIbHBIE JIeV O IIPaBOBOI CBOOOJE, paBEHCTBE, CIIPABEJIMBOCTI, B TOV VIV MHOJ
Mepe ocIapyBaeMble IIpeCTaBUTENIMI JaHHOTO TeUeHNs, OT ee aBTOpa MOKHO OBLIO ObI
O’KIJIaTh TOCTOITHOTO OTBETa Ha «BBI30BBI» mocTMoaepHusma. K coxxanenuto, B. C. Hepce-
CSIHIT MTHOPMPOBAJ ITO3ULIMIO €r0 IPVBEePKEHIIeB.

B-nareix, nubeprapHas Teopus IIpaBa, OTMeTas «HEIPABOBOE» IIPOIILIOe OOIeCTBa, CO-
MANTNCTUUECKOe, CPeHEBEKOBOE IIPABO U MPOUNE «HeCIIpaBeINBbIe», «HECBOOOIHbIE,
«He OCHOBAaHHBIE Ha JJiee PaBEHCTBa» CUCTEMBI COLMAIBHON PeryJIsIii, TeM CaMbIM BO3-
BOAVT HEIPEOJONMMBI 3a00p MeXXAy IPOILIBIM, HACTOSIMM M OymymuMm mpaBa. OHa
JICKYCCTBEHHO CO3[aeT SBOJIOLMOHHBIN pasphIB, MCKIIOUAET IIOCTYIATEeNbHOCTD, IIOCIe-
IOBaTeJIbHOCTh (POPMUPOBAaHMS M PasBUTHUS IIPaBOBOII cucTeMsbl. [IpaBo, ecim ciremoBaTh
JKECTKUM KpPUTEpPUsSM IIpaBoBoro (HempaBoBoro), koropsle orcramBai B. C. HepcecsHiy,
He MMeeT COOCTBEHHOJI VMICTOPMM, OHO POKJAeTcs He B IIpollecce IJIUTEIBHOI GOpBOBI,
He B MyKaX, a CJIOBHO U3 HUOTKyZHa, KaK OUTSI «HEIOPOYHOro 3auatusi». Kak cmpaBem-
smBo orMmeuan O. 9. JlejicT, «McxXoOsd M3 TaKOM KOHIEIIMM B MHOTOBEKOBOJW MCTOPUU
Ye0BeYeCTBa BOOOIIE TPYIHO HANTHU ,IIPABOBble 3aKOHBI. ECIM CUMTATH MPaBO BOILIO-
IIleHNeM CBOOOJbI, paBEHCTBA, CIIPAaBEeIJIMBOCTY, TO VICTOPUS IIpaBa HAUMHAETCS TOJIBKO
¢ XVII-XVIII Be., a Bce mpensiayiiee mnpaBo (3akoHbl XamMmypamnu, 3akoHbl MaHy, pum-
cKoe paboBiajmebueckoe IIpaBo, Bce mpaBo CpemHux BekoB, B Poccum — Pycckas mpas-
na, Bce CymeOHUKM U YJIOKeHUs M T. I.) He JOJDKHO cumMTaThcs mpaBoM. Ilonyuaercs,
4TO ,JimbeprapHas KOHIENIMS KakK Obl yIpasgHseT OOJBIIYI0 UaCTh MICTOPUI IIpaBax’.

! Hepcecany, B. C. dumocodus npasa. C. 22, 57-58; cM. Taxxe: Ezo se. IOpucnpynenmusa. C. 40-41.

2 Hepcecsny B. C. dumoco¢ms npasa. C. 39; Eeo se. I0Opucnpymenmms. C. 45.

* Hepcecany, B. C. Punocodus mpasa. C. 50.

* Yecmnos M. JI. IlpuHIuI auaiora B COBPEMEHHOI Teopuu IpaBa (IIpoOieMbl IPaBOIOHMMAHUA): aBTOped.
nuc. ... i-pa ropug. zHayk. CII6., 2002. C. 4-5, 13-15.

> Jleticm O. 9. CyuHocts mmpaBa. [Ipo6iembr Teopun u ¢unocoduu npasa: yueb. mocobue. M., 2011. C 308.
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TEOPUS IIPABA U IT'OCYJAPCTBA

B-mrectsix, mpemnaraemas B. C. HepcecsHiieM Mopenp IpakIaHCKOI COOCTBEHHOCTH
U OCHOBAHHBIV Ha Hell IIMBYUIMTAPHBIN CTPO IPEACTAaBISIOT COOOM CBOETO poja IPaBo-
BOII CypporaT KOMMyHM3Ma. I'paskgaHCcKas cOOCTBEHHOCTb B IOPMINUECKOM CMBICITIE OKa-
3BIBAETCSI HECBOOOMHON COOCTBEHHOCTBIO, IIOCKOJIBKY €€ HeJb3f OTUY)KAaTh, TPeOOBaTh
BBbIJIeJIa CBOEIL JOJIM, COBEpPIIATh C Heil JIIoOble CHeJKM, IlepefaBaTh 10 HaciencTBy. OHa
He IIpeAroyiaraeT BO3MOKHOCTY COOCTBEHHNMKOB yIPaBJIATh e€lo (IIpaBoO yIIpaBieHNUs 00-
IIVM UMYIIeCTBOM IpaKTaHCKMX coOocTBeHHNKOB B. C. HepcecsHIl He mpexycMaTpuBai),
IIOJIb30BAThC OOIIMM MMYyIecTBOM. IIo cyTu, muBMINTapHAs COOCTBEHHOCTh CBOIMTCI K
IIpaBy Tpa’kJaH-COOCTBEHHIKOB Ha ITOJIydYeHNe JOXOM0B OT MCIIOJIb30BAHMSA OOIIEro MMy-
II[eCTBa; IpakjaHe SBIISIOTCS JIMIIB BBITOONpIOOpeTaTes My (IIOIydaTesssMI TOXOJOB),
HO He COOCTBEHHMKaMM VMYIIIECTBA B IIOJTHOM CMBICJIe cJIoBa. ['pakmaHCKIe COOCTBEHHI-
KII He B COCTOSHUM OKa3bIBaTh BIMAHIE HA IPOLIECC YIPABICHMS OOIIUM MMYIIECTBOM,
onpeneyarb 3(pPeKTUBHOCTD €ro MCIIOIb30BaHUS, KOHTPOIMPOBATh OCYII[ECTBICHNE CHe-
JIOK ¢ HUM. B aToM cMbIcie TOT IJIaBHBIN ITOPOK, KOTOPBINI MMMaHEHTHO IIPUCYIL COIMa-
JIM3My, @ MIMEHHO €ro pacIpeaeInTeIbHO-TIOTPeOUTEIbCKII XapaKTep, Hen30e:KHO OyaeT
COIIYTCTBOBATD U IMBIMIMTAPHOMY CTPOIO, €CJIM €TI0 KOoraa-HuOyab co3manyT. B ero pamkax
HeJIb3sd 00ecIeunTh HeOOXOAUMYI0 SHEepruio, MHUIMATUBY B IIPeIIPUHIMATEIbCKO, X0-
3JICTBEHHOI cepe, CO3MaTh SKOHOMIYECKNE CTUMYJIBI MJI IIPOM3BOACTBA, IHHOBAIINIA,
yCJIOBUSA I KOHKypeHIUM. MOXXHO NpEeaIoIoKUThb, UTO II0 CBOEMY XapaKTePy LIMBIIIN-
TApHBIl CTPOI, OCHOBAHHBII Ha IIPUHIUIIE OOIIell q0JIeBOI COOCTBEHHOCTH, KaK U CTPOIL
COLIMANIMCTIYECKMII, IIpeJIionaraeT LEeHTPATN30BaHHYI0 CUCTEMYy T'OCYJapCTBEHHON Oro-
POKpaTum, rae peajbHble pbIYary YIIPaBICHNUSA COOCTBEHHOCTBIO HAXOOATCA B pyKaxX Bce-
BJIACTHBIX UMHOBHUKOB.

BrIckasaHHBIe KPUTHYECKE 3aMeYaHNI He YMAJIAIOT LeHHOCTY Mjell, copMyInpoBaH-
HBIX aBTOPOM JIMOEepTapHOI TeOpUY IIpaBa, ero BECOMOIo BKJIafa B POCCUIICKYIO IOpPUAIYe-
CKYI0 HayKy. MoxHO 6e3 IIpeyBeIMUeHNs yTBEP;KAATh, UTO TEOPeTUUeCKIe VCCIIeJOBAaHMI
B. C. Hepcecaniia Bo MHOTOM ONIPeNeNNIN BEKTOP Pa3BUTHA COBPEMEHHOIO IIPaBOBEICHNS.
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TF'OCYJAPCTBOBEJEHUE M I1IOJIMTOJIOIUSA

K<POCCMCKOMY IOPVIAMTYECKOMY SKYPHATV>

AGAINST GLOBAL TERRORISM

Nazzaro Ubaldo

Ph. D. in «Criminal Law and Criminal Procedure» at the University of Naples «Federico II» (Italy, Naples),
e-mail: Ubaldonazzaro@hotmail.com

The article is devoted to the fight against international terrorism that began since September 11,
2001 vicissitudes. The author describes the current worldwide scene characterized by the neo-liberal
logics of the third big wave of globalization, the hegemony of the economic over the social and
the political system, and the crisis of the constitutional democracies. The United States’ answer to
the Twin Towers of New York attacks is based on unilateralism, and there are two levels, through
which the American reaction to these events is expressed: the preventive war and the emergency
legislation. The role of the EU in the fight against international terrorism is set, and its antiterror-
ist legislation, taken to address the deep changes in matter of «international security», is analyzed.
Besides that, the author describes the attempt of the Italian legislator to adapt Italian antiterrorist
norms to changed European security situation and to clarify the notion of «terrorismx.

Key words: terrorism, globalization, United Nations, European Union, antiterrorist legislation

BOPbBBA C MEXIAYHAPOAHBIM TEPPOPM3MOM
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JloKTOp I0pUAMYIECKUX HAYK,

npodeccop Heanonuranckoro yHusepcurera nm. Ppuapuxa Il (Mranus, Heamons),
e-mail: Ubaldonazzaro@hotmail.com

Cmamvs nocssiwena 060pvbe ¢ MeHOYHAPOOHBIM MePPOPUSMOM, KOMOPAs AKMUBU3UPOBATIACH
nocie mpazuueckuil cobvmuti 11 cenmsbps 2011 o. Aemop Xxapaxmepuzyem CO8PeMEHHYI0
cumyayulo 6 mupe, 0X6aUeHHOM KPUSUCOM KOHCMUMYYUOHHOU 0eMOKpamuu u mpembveli 60ITHOL
2mo0aTU3AYUY ¢ NPUCYWUMU ell HeoTUbepaTbHLIMU MeHOeHYUAMU U NPUOPUMETOM IKOHOMUYe-
CKUX UHMepecog neped NOTUMUUECKUMU U COYUATbHLIMU. AHATUSUPYIOMCT OOHOCMOPOHHUE
mepui, npeonpunsmuie CLIA 6 omeem Ha meppopucmuueckue akmvl 11 cenmsabps 2001 e. Imu
Mepbl peanu3yomes Ha 06X YPOGHAX: NPe6eHMUEHAA 60UHA U Pa3pabomka 3aKOHO0AMenbemea
0 upessviuatinom nonoxcenuu. Onpedenena ponv Esponetickoeo cotw3a 6 60pbbe ¢ Mex0yHapoOHbIM
meppopusMom, 0aHa XapaKkmepucmuKka OCHOSHbIX AHMUMEPPOPUCTNUUECKUX AKMOE, NPUHAMbIX
Esponeiickoti komuccueil u Esponetickum cosemom. Kpome moeo, asmop onucvieaem nonvimky
UMAbAHCK020 3aKOHOOAMeNs a0anmuposams aHmumeppopucmuieckue HOPMbl HAYUOHATLHOZO
3aKOHO0AMeTbCMEa K USMEHEHUSM, CE53aHHbIM ¢ obecneuenuem Oesonacrocmu ¢ Eepone, u npo-
ACHUMb 3HAUEHUe NOHAMUSL «MePPOPUIM».

Kmiouesvie cmosa: meppopusm, emobanusayus, OOH, EC, anmumeppopucmuueckoe 3aKOHO-
damenbcmeo

1. Foreword

The transformation process of the conflicts, that began since the fall of the Berlin Wall,
would find a wider and pretentious source of legitimacy in September 11, 2001 vicissitudes.
Those have been used as presumptive characteristics of the fight against the «international
terrorism» and they refer to the neo-liberal logics characterizing the third wave of
the economic globalization, introduced by the above-mentioned events that in 1989 have
determined the end of the «cold war».
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T'OCYJAPCTBOBEJAEHUE U IIOJUTOJIOIUS

After the World War II, the faith in a future peace, carried also by the law evolution and
the international community, has been betrayed by the birth of the U. N. This has becoming
a structure without proper skills and unable to reduce the world economic and financial
unbalances, that are, in most cases, the main causes of the conflicts' and that soon have
revealed its real nature of hegemonic organization in which the exclusive relief is given only to
the winning States (in primis U. S.)%

The contradictions, risen up after the end of the «cold war», were already in course. So,
during the «cold war» and with the second wave of globalization, where the lie about the big
decolonization processes have been used in order to avoid the relations of interdependence
between developed (rectius, colonizing) countries and developing (rectius, colonized) countries,
that consist in a continuous expropriation of the economic resources in order to damage
the second ones; so, we register an increase of the world-wide inequality®.

Functional to an economic globalization is the renounce to an International Law as
possible peace instrument to advantage of right of humanitarian intervention, through
which new kinds of legalized interferences are redefined.

Since the last twenty-five years of the past century, we have seen a progressive loss of
sovereignty of the national States, whose interests are gradually coinciding with (rectius,
being subordinate to) the interests of the multinational enterprises. It is spoken about
new centres of private political power that they quickly are replacing the public ones* and
facilitating the development of a constitutionalism defined as multilevel’, because it allows
the accentuation, rather than the reduction, of the different levels of inequality, which are
expression of the heterogeneity of the single legal systems®.

An example of normative institution useful to the privatization processes characterizing
the global society is offered by the Lex Mercatoria, which guarantees, within the trans-
national transactions, the prevalence of the private law’.

In addition, a worldwide scene characterized by the hegemony of the economic over
the social and the political system, it is set up and the same is solved in the renounce to
have legal rules. These, in fact, are sacrificed for the market reasons; main participants of
the current phase are the supranational organisms, such as the World Bank, the International
Monetary Fund or the World Trade Organization.

The progressive substitution of the public jurisprudence to advantage the private one
(famous phenomenon known as «constitution of private governance») is useful for those

! Delmas-Marty M. Studi giuridici comparati e internazionalizzazione del diritto. Torino, 2004. P. 23.

2 See: Capella J. R. La globalizacion: ante una encrucijada politico-juridica // Derecho y justicia en una so-
ciedad global. Law and justice in a global society (Anales de la Catedra Francisco Suarez). Granada, 2005.
P. 13 and ff.

* See: Amirante C. 1l futuro dell’'Unione Europea dopo i referendum: tra economia, espertocrazia e democrazia //
Gambino S. Trattato che adotta una Costituzione per I’Europa, Costituzioni nazionali, diritti fondamentali. Milano,
2006. P. 169 and ff.

* See: Capella J. R. Op. cit. P. 19.

5 See: Policastro P. On The Reconstruction of the Legal Strength of the Constitution in a World in transition.
Multi-Level Constitutionalism towards Multi-level Democracy // Challenges of Multilevel Constitutionalism, Pro-
ceedings of IVR 21 World Congress / ed. by J. Nergelius, P. Policastro, K. Urata. Lund, 2003.

¢ See: Policastro P. A new Garment for an Old Question: «A Clash between Man’s Rights and Citizens’ Rights in
the Enlarged Europe» // Nordic and other European Constitutional Traditions / ed. by J. Nergelius. Leiden; Boston,
2006. P. 66.

7 See: Amirante C. Il futuro dell’'Unione Europea dopo i referendum: tra economia, espertocrazia e democrazia.
P. 198-199.
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processes of homologation and standardization, that are expression of the third big wave
of economic globalization"

Direct consequence of such processes is, within the single national ordering, the crisis
of the constitutional democracies, and, within the international ordering, the definitive
renounce to peace and human rights protection; the gradual widening of the executive
powers to the detriment of the national parliaments, the more and more hierarchical
political representation and the fail of the separation between the public and private sphere
represent those aspects®.

The crisis of the constitutional State de iure manifests itself through the recourse to
the emergency legislation and through the war, that assumes, since 11 September 2001,
the characteristics of the fight against the «international terrorism».

The European criminal law history is based on the doctrine of the «public security» and
is a compromise among liberal thought and authoritarian requests; as far as being functional
to the protection of the whole citizens’ rights, it emphasizes the difference between narrow
privileged social groups and wide marginal groups. So, carrying out a selectively and
exclusively function, it is just assuming a merely ideological valence®: the same doctrine has
been used to legitimate, during the Seventies and the Eighties of the past century, the «State
terrorism», that has bloody (and still continues to smear) the Latin America Countries®.
Since from the end of the «cold war», the security requirements, especially the legal ones,
are used both for a further degradation of the constitutional guarantees and the violation of
the human rights®. The emergency principle, to which the protection of the social needs is
historically extraneous, appears today antithetic to the principles of freedom, solidarity and
equality — unavoidable foundations of all the democratic Sates de iure — and it imposes itself
as an authority of control at a global level. After the attacks to the Twin Towers of New
York, it finds a formal source of legitimacy in the fight against the «international terrorism»;
the political-economic moment prevails on that political-constitutional one.

The neo-liberal logics, that marks the third big wave of globalization, allows new
emergency strategies that show themselves through the preventive war, in a permanent
worldwide conflict scene. However, it is impossible to give a universally accepted definition
of terrorism, especially because the single Governments have always used this expression
unilaterally in order to label the attacks of the respective political opponents®. The positions
of the States (defined as «scoundrel») and the enemy organizations (inserted in the so-
called «black lists») are usually condemned, by U. S. A. and its allies, through the concept
of «international terrorism», which leads back each violent action made by some subjects
against foreign orderings; in this way, the freedom fighters become «terrorists» to the eyes
of their same oppressors’, just because such acquires, eventually, a subjective character®.

! See: Collier P., Dollar D. Globalizzazione, crescita economica e poverta. Rapporto della Banca Mondiale. Bologna,
2003.

% See: Ferrajoli L. La crisis de la democrazia en la era de la globalizacion // Derecho y justicia en una sociedad
global. Law and justice in a global society (Anales de la Catedra Francisco Suarez). P. 37 and ff.

* See: Baratta A. La politica criminale e il diritto penale della costituzione. Nuove riflessioni sul modello inte-
grato delle scienze penali, in La questione criminale nella societa globale. Atti del Convegno Internazionale, Napoli,
10-12 dicembre 1998. Napoli, 1999. P. 341 and ff.

* See: Baratta A. Op. cit. P. 343-344.

* See: Amirante C. Diritti dell'uomo e sistema costituzionale: un futuro dal cuore antico? // Diritti dell'uomo e
legge fondamentale / introducting essay by E. Denninger. Torino, 1998. P. XVIIL

¢ With regard to this argument, see: Jenkins B. M. 1l terrorismo internazionale: una rassegna, in Forme di orga-
nizzazioni criminali e terrorismo. Milano, 1988. P. 189-190.

7 See: Jenkins B. M. Op. cit. P. 192.
8 See: Barberini R. La definizione internazionale di terrorismo // Ques. giust. 2002. Ne 6. P. 1352-1353.
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On the other hand, as a confirmation of the ambiguity of the examined definition we can
ascertain that the American government itself is considered, especially after September 11,
2001 events, one of the more sensitive target for the foreign terrorist attacks, although it has
been and still is the main creator of the «State terrorism»; as, for instance, in the known
vicissitudes of the Latin America Countries where, especially in the Seventies and Eighties
of the past century, dictatorial regimes have been established with military coup and the
complicity of the hidden North American leadership, that has been responsible, among all
the countless crimes, of hundred of thousand of victims®.

Closely connected with the diversified concept of «terrorism», it is the difference of
the values that inspires the modern democracies?; under the pretext of legality, they hide
mechanisms that concur to the violation of the same principles from which they claim to
be inspired and to the negation of the guarantees placed as their foundation. It would be
possible, therefore, to give the terrorist attacks the function to reveal, where possible, the
dark face (rectius, the true face) of the current democratic orderings®.

Modern shapes of totalitarianism are then outlined; we pass from a State de iure to a
State of exceptions, a situation of permanent emergency that legitimates, on one hand, an
«infinite civil war», oriented to the redefinition of a «new world-wide order»*, with the
consequent abolition of wide groups of castaway citizens, in the changed political contest’,
and, on the other, the creation of an extra-territorial space, out of any legal system, in which
to recluse an infinite number of «no citizens» suspected of whatever terrorist involvements®.

This is the scene that has been shown after September 11, 2001 and in which United
States have acted on a twofold level: the preventive war and the emergency legislation,
that, under the pretext of contrasting the antidemocratic behaviour of presumed «invisible
enemy», they themselves proceed to the zero setting of the most elementary democratic
rules, with serious consequences for constitutionalism and Human Rights.

2. From the United States’ unilateralism
to a «collective humanitarian intervention»

The U. S. A. answer to the Twin Towers of New York attacks of September 11, 2001 is
based on unilateralism. Concerning the military participation policy, we see a definitive
de-legitimacy of the residual role carried out by the United Nations Security Council in
authorizing the use of the military force (thing far away from its role of peace guarantor),
and, as far as the normative production is concerned, we see an ulterior degradation of
the already meagre guarantees asserted by the inner legal system and a more general

! On this topic, we want to remember another tragic September 11, the one of 1973, the day of the bombing
of the Moneda, the Chilean presidential palace, prelude of the coup d’état of general Augusto Pinochet, the day of
the suicide of Salvador Allende, the president democratically chosen, and of the beginning, in Chile, of one of the
more bloody-thirsty dictatorships of XX the century. Such military coup re-entered in the widest and sadly famous
«Condor operation», planned by C. I. A. on behalf of the United States and finalized, on the pretext of defeating
the «cancer of the communism», to inhibit that process of democratization that was interesting the Latin America
between the Sixties and the Seventies of the past century, favouring and supporting the dictatorships, between the
other, in Argentine, Uruguay, Brazil, Bolivia and Paraguay. The above-mentioned plan had as strategic aim, the crea-
tion of a coordination for the elimination of the opponents in all the «Cono Sur» of America, through the use of
the desaparicion.

2 See: Garapon A. E’ possibile una lotta democratica contro il terrorismo? // Crit. dir. 2004. Ne 4. P. 361.

® Ibid. P. 366.

* See: Senese S. Guerra e nuovo ordine mondiale // Ques. giust. 2002. Ne 2. P. 469 and ff.

> See: Agamben G. Stato di eccezione. Torino, 2003. P. 11.

¢ See: Garapon A. Op. cit. P. 367.
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disownment of the universal human rights (for instance, those ratified by the Convention
of Geneva of 1949).

In doctrine, it has been underlined how the starting point of that transformation process
of the conflicts, that has led to an unilateral management of them by U. S. A., can be referred
to the statement of productive rules, in existence since the beginnings of the Seventies of
the past century: these rules require, into the international Community, the duties of the
States erga omnes, enforceable in an independent way from them, just where United Nations
have no competences in matter or where it would not be momentarily able to operate’.

Until that moment, the single exception to the monopoly on the use of the force, escaped
from the Security Council’s vigilance only in the case in which it would be stuck in a
situation of impasse, was reconnected, in the U. N. Charta, to the natural right of defence,
also collective, existing as prerogative of every State in the case of aggression®

A substantial transformation of the United Nations role and a decisive acceleration
towards the «degenerations of the unilateralism» have been recorded since the 1991 Gulf
War, in which U. S. A. and their allies de facto undertook the military participation in Iraq,
formally authorized from the Council itself’.

During the Nineties it has been consolidated the praxis of the use of the force, through
which the single State orderings acted on behalf of U. N.; where such authorizations do not
quote, as usually happens, a detailed indication of the purposes for which they have been
issued, these represent a proper carte blanche, far from the «original normative model of
the Charta» and «demanded by the States in order to obtain, from the Security Council,
a sort of ,endorsement” (or a ,green light®) for operations that they have decided or they
are going to accomplish independently, in a substantially unilateral way, according to
the provisions of the general international law itself»*.

The process of de-legitimacy of the role of supreme international authority in war and
peace, recognized to the Security Council by a solemn treaty, signed by all the U. N. member
States and in which U. S. A. has joined, too, reaches a decisive phase, where U. S. A. and
its allies, after September 11, 2001, claim the absolute right of intervention toward those
Countries — retained a threat for the world-wide security — for which they have, or have had,
expansive aims; the fight against the «international terrorism» therefore becomes a formal
legitimate source of military aggression policies. With this interventionist strategy based on
unilateralism, United States disown whichever Organization that can impose restrictions in
reaching their aims, as it happened for instance, when they have voted against the Statute
of the international Crown Court’, adopted in the July 17, 1998 Conference of Rome and
became effective on July 1, 2002, in order to avoid judgments for their own crimes and war
criminals®.

Already the participation in Afghanistan, undertaken on October 7, 2001, in answer to
the Twin Towers of New York attacks, hides North-American geopolitical interests and

! See: Picone P. La guerra contro I'Iraq e le degenerazioni dell’unilateralismo // Rivista di diritto internazionale.
2003. Ne 1. P. 333-334.

2 Ibid. P. 335-336.

* Ibid. P. 339.

*Ibid. P. 341.

* See: Monetti V. Cronache della Corte penale internazionale // Ques. giust. 2002. Ne 5. P. 1127 and ff.; Andreini V.
1l principio di legalita nello Statuto della Corte penale internazionale // Riv. pen. 2004. P. 921 and ff.

¢ See: Mandel M. Guerre illegali, danni collaterali e crimini contro I'umanita: il ruolo della legge contro
i crimini internazionali dal Kosovo all'Iraq ed oltre // Crit. dir. 2004. Ne 1-3. P. 22.
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the U. N. Security Council has not ever explicitly authorized it. In the Resolution n. 1368,
adopted on September 12, 2001 «after having called on all States to work together urgently
in order to bring to justice the perpetrators, organizers and sponsors of these massacres»,
restricts itself declaring «its willingness to assume all the necessary initiatives in
accordance with its responsibilities under the Charter of the United Nations», in reference
to Chapter VII of the same Charter, «the one that rules the practice of the monopoly
of the use of the force for the «peacekeeping and the international security»’, and, in
the successive Resolution n. 1373, adopted on September 28, 2001, reaffirms the needs
of the single Countries to complement international cooperation by taking additional
measures to prevent and suppress, in their territories the financing and preparation of
any acts of terrorism and the improvement of the judicial cooperation®

The reasons of a military aggression policy as a reaction to September 11, 2001, that were
already inadequate for the «Enduring Freedom» in Afghanistan, are even more unsuitable
to justify the successive Iraq invasion, carried out on March 2003. None of the three U. N’’s
Resolutions — taken by the American government as the licit foundations of the second Gulf
War - contains, in fact, an explicit authorization to open the conflict. The same Resolution
n. 1441, adopted on November 2002, establishes the inspectors that were sent to Iraq in
order to assess the existence of presumed weapons of mass destruction, are only held
«to report» to the Security Council, which has not however entitled them to use the force®.

In any case United States, through the document of September 17, 2002 and under the
pretext of the Twin Towers of New York attacks, reserve to themselves a «general and
limitless possibility [...] to protect their own ,national interests” not only with unilateral
actions, but also with preventive actions, in order to defend themselves against the
international terrorism and other modern types of aggression»*.

We therefore assist to the definitive statement of the concept of «preventive war».

The notion of «perpetual» or «global war on terrorism» keeps on, also during the Obama
administration, to legitimate the United States’ geopolitical primacy and its power project.

Above all, the events arose since the 2011 and known like the so called ,Arab spring™
would give to U. S. A, E. U. and their allies new pretentious source of legitimacy to impose
a social control at a global level. The war against the Libya legitimates the murders, by
the anti-Gaddafi opposition, of scores of innocent black Libyans and African migrants and
leaves a lawless and ungovernable place, how before happened in Iraq’.

According to doctrine’, the foundation document of the «Responsibility to Protect»
(«R2P») should use as a very preamble to the Charter of the United Nations and should
represent, in Libya, a new «collective humanitarian intervention» carried out by NATO
countries.

! See: Monetti V. La legislazione antiterrorismo dopo 1’11 settembre: il contesto internazionale e I'Italia // Ques.
giust. 2002. Ne 1. P. 51.

2 Ibid. P. 52.

* See: Mandel M. Guerre illegali, danni collaterali e crimini contro I'umanita: il ruolo della legge contro
i crimini internazionali dal Kosovo all’Iraq ed oltre. P. 17.

* See: Picone P. Op. cit. P. 347.

> With regard to the actual situation in Turkey, see: Manunza L. Turchia: in gioco non ¢’¢ un parco ma la demo-
crazia // URL: http://www.manifestiamo.eu.

¢ See: Societa civile in Iraq. Retoriche sullo «scontro di civilta» nella terra tra i due fiumi / ed. by A. Petrillo.
Milano-Udine, 2011.

7 See: Mandel M. R2P & ICC v. UNC: The Responsibility to Protect and the International Criminal Court versus
the Charter of the United Nations // Costituzione, economia, globalizzazione. Liber Amicorum in onore di Carlo
Amirante. Napoli, 2013. P. 1375 and ff.
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The successive scene of these worldwide conflicts was the Syria. After the use of
chemical weapons on August 21, 2013 in Damascus suburb, the United Nations Security
Council unanimously adopted, on September 27, 2013, the Resolution n. 2118. The Security
Council forbade Syria using, developing, producing, acquiring, stockpiling or retaining
chemical weapons and «endorsed the expeditious destruction of Syria’s chemical weapons
programme, with inspections to begin by 1 October, and agreed that in the event of non-
compliance, it would impose ,,Chapter VII“ measures».

The Obama administration defines other States as «scoundrel» to justify again the
«perpetual global war» against the human rights’, that now is no more an «unilateral
humanitarian intervention».

The «Responsibility to Protect», in the new phase represented by the exploit of the
«Arab spring» by NATO countries, «has been a great success at legitimating imperialist
war»?.

The Iraqi destabilization, consequence of the Second Gulf War, as well as the opposition
against the Syria and the U. S. A. interference in the Syrian civil war?, represent the main
cause of the Middle East’s new crisis. North American, Israeli and Western partners’ (also
Italian) Intelligence trained Sunni rebels anti-Assad, who than were recruited like mercenary
fighters by ISIS (Islamic State of Iraq and Syria), also known as ISIL (Islamic State in Iraq and
the Levant), or merely IS.

The ISIS’ offensive against peoples in the area between Iraq and Syria is, therefore,
the direct effect of an international military intervention aiming at destabilizing the Arab
Countries, which aren’t U. S. A. partners, like the Syria of Bashar al-Assad.

In the Resolution n. 2170, adopted, under the binding of Chapter VII of the U. N.
Charter, on August 15, 2014, the United Nations Security Council «deplores and condemns
in the strongest terms the terrorist acts of ISIL and its violent extremist ideology, and
its continued gross, systematic and widespread abuse of human rights and violations of
international humanitarian law»*.

Through the successive Resolution n. 2178, unanimously adopted (15 votes to zero) on
September 24, 2014, the U. N. Security Council decides that Member States shall «prevent and
suppress the recruiting, organizing, transporting or equipping of individuals who travel to a
State other than their States of residence or nationality for the purpose of the perpetration,
planning, or preparation of, or participation in, terrorist acts or the providing or receiving
of terrorist training, and the financing of their travel and of their activities».

In the meantime, only the Kurds forces made a real resistance against ISIS, above all
in the Syrian town of Kobani, near the border with the Turkey. The new scenes of war in
the Middle East shall have profound effect on regional balance between Turkey, Kurdish
people and the alliance United States and Israel with effects in Iran and in Syria’®.

! See: Borsato A. B. Il «crimine di terrore»: gli attacchi alla popolazione libica alla luce del caso Galic // Cass. pen.
2012. Ne 1. P. 305 and ff.

 See: Mandel M. R2P & ICC v. UNC: The Responsibility to Protect and the International Criminal Court versus
the Charter of the United Nations. P. 1386-1387.

* See: Avenia C. I conflitto in Siria: spunti di riflessione e analisi critica // Ordine internazionale e diritti umani.
2014. P. 709 and ff.

* See: Cadin R. 1l Consiglio di Sicurezza torna a legiferare nella Risoluzione 2178 (2014) sui «combattenti terroristi
stranieri» // Ordine internazionale e diritti umani. 2014. P. 857 and ff.

* See: Zaman A. What do Kobani airdrops mean for regional politics? // Near East News Agency News. 2014.
October 21.
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3. The United States’ emergency legislation

The second of the two levels through which the American reaction to the Twin Towers
of New York attacks is expressed itself, concerns the appeal to the emergency legislation.
Acting on its inner institutional level, it determines an ulterior hardening, in an authoritarian
sense, of the North American punitive system and gives pretences of universal jurisdiction.

The adoption of old repressive models, on one hand, and the experimentation of new
shapes of social control, on the other, leads (under the pretext of the defence of a not really
defined concept of «public order») to the sacrifice of the universal Human Rights and in
which it has been gone asserting, owing to a progressive overcoming of the idea of national
border, a new typology of citizen, whose meaning is wider in comparison to the past and is
referred to the category of citizenship, or «political citizenship».

The emergency legislation, outcome of a «culture» strongly rooted in the modern state
orderings, imposes itself through the alteration of the source of legal legitimacy and finds
a stable position inside a system, the American one, in which it compromises the already
meagre constitutional guarantees, with serious repercussions on the spheres of the freedoms,
both the one of the citizens and the one of the foreign citizens who live in the same territory":
once again it is the eternal contrast between «State reasons/State de jure», that is solved
with the prevailing of the first over the second, letting the exception be the rule.

After September 11, 2001 it has been inaugurated, in the United States, a way characterized
by the adoption of various emergency liberty-destroying measures, consisting in legal
requirements or urgency decrees (the so called Orders), which first significant step is
represented by the Senate approval, on October 26, 2001 of the USA Patriot Act (acronym of
Uniting and Strengthening Appropriate America by Providing Tools Required to Intercept
and Obstruct Terrorism)?.

The notion of «terrorism» appears again expressed and extended because of this Act,
that renders more uncertain the already indeterminate outlines, within which it is used
to comprise every ambiguous activity against the «American national security». Among
all, the so-called «domestic terrorism» is becoming relevant, and the new formulation
helps to repress more easily the political opposition phenomena, whereas the old punitive
instruments have been considered inadequate’.

The Patriot Act generally involves serious limitations to the defensive guarantees rec-
ognized by the Bill of Rights (viz. the American Constitution) on the occasion of seizures,
interceptions and above all warranty searches — allowed by the IV Amendment only in
presence of probable causes, i. e. the probability of the existence of functional proofs able
to confirm a whatever guiltiness* — favouring at the same time the compression of all the
national citizens’ privacy right®. The fourth title of the provision in examination, that gives
restrictions in matter of immigration, attributes to the Attorney general the faculty to put
in detention, without any formal accusation, for a period of no more than seven days,
the foreigner suspected of terrorist activities or any activity that could be dangerous for
the «national security»; in this case we talk about «suspect terrorist» or «suspect alien»®.

! See: Miraglia M. Una nuova normalita: metamorfosi della giustizia penale statunitense dopo 1’11 settembre //
Cass. pen. 2005. Ne 9. P. 2823.

2 See: Magliaro L. La liberta delle persone dopo 1’11 settembre // Ques. giust. 2004. Ne 2-3. P. 315-316.

3 Ibid. P. 316.

* See: Miraglia M. Paura e liberta (Legislazione antiterrorismo e diritti di difesa negli Stati Uniti) // Ques. giust.
2004. Ne 2-3. P. 298-299.

> Miraglia M. Paura e liberta (Legislazione antiterrorismo e diritti di difesa negli Stati Uniti) P. 299.

¢ For a detailed exam of the U. S. A. Patriot Act in Italian, see: Fanchiotti V. Il dopo 11 settembre e I'Usa Patriot
Act: lotta al terrorismo e «effetti collaterali» // Ques. giust. 2004. Ne 2-3. P. 283 and ff.
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The concept of detention limit is, however, surpassed by the adoption of new measures,
through the presidential decree (President Issues Military Order) of November 13, 2001, con-
ceived in order to authorize, on one side, the indefinite detainment and, on the other, to in-
stitute a military commissions, whose procedures will be ratified by the following decree of
the Department of Defence (Military Commission Order) on March 21, 2002' — which were
to control all the subjects arbitrarily considered terrorist by the USA Government* typically
they are «not American citizens» to whom is denied every legal status.

In this context, it is emblematic the position of the Taliban captured in Afghanistan dur-
ing the operation «Enduring Freedom» and imprisoned in the American base of Guanta-
namo®, lager prison that symbolizes the human rights’ negation. To these prisoners — who
are not recognized prisoners of war and, therefore, deprived of the guarantees given by
the IIT Convention of Geneva of 1949* — are not formulated indictments verifiable through
a regular trial (in accordance to the American law)’; so, in order to characterize such men,
«irregular» compared to the «prisoners of war», it has been elaborated the definition of
«unlawful combatants» (or «enemy combatants»), with the aim at deporting them, sine
die and sine iudicio, in detainment centres, i. e. extra-territorial spaces subtracted to the
legal system and, so, to every jurisdictional control that could supervise the legitimacy of
the pre-trial custody®.

In support of such policy, turned into the suspension of the constitutional guarantees,
the notions of «dispensation» and «necessity» have been produced, that have been
respectively inferred from the European and the American law, and, even if unsuitable,
they are used to justify violations of the Human Rights, to legitimate practises such as
torture and to allow secret halts, extended status of detention or sentences for behaviours
constituting no crime at the moment of their commitments’.

Signals of a more liberal direction, even if currently they represent isolates episodes, come
from some pronounce of the U. S. A. Supreme Court in order to habeas corpus petitions,
introduced in the interest of some Guantanamo «prisoners» (between these, particular
attention has been dedicated to the resources in favour of two Americans citizens, Hamdi
and Padilla, whose the second was arrested indeed in Chicago, within the national borders,
so, in a territory far from the operative combat zones)®.

In the sentence Hamdi v. Rumsfeld, signed on June 28, 2004, the Supreme Court individu-
alized that «the detention of a citizen can not be done outside the constitutional principle
of the due process, i. e. the right of the prisoner to contest that ultra vires qualification as-
signed by the Government, to know the elements conveyed to be the justification of such

! See: Ammann D. M. Le leggi americane contro il terrorismo // Crit. dir. 2003. Ne 1. P. 30.

2 See: Sciso E. La condizione dei detenuti di Guantanamo fra diritto umanitario e garanzie dei diritti umani fon-
damentali // Rivista di diritto internazionale. 2003. Ne 1. P. 112.

* See: Rebecca M. Diritti dei prigionieri di Guantanamo: revirement favorevole delle Corti USA // Dir. pen. e proc.
2004. Ne 5. P. 644 and ff.

* See: Ammann D. M. Op. cit. P. 33.

* See: Sciso E. Op. cit. P. 122.

¢ See: Miraglia M. Lotta al terrorismo e diritti dei prigionieri: la Corte Suprema U. S. A. richiama al rispetto dei
principi costituzionali // Dir. pen. e proc. 2004. Ne 11. P. 1423.

7 See: Ammann D. M. Op. cit. P. 37.

8 Referring to the three sentences of the Supreme Court on June 28, 2004 and in particular about the «Padilla’s
case», see: Miraglia M. Paura e liberta (Legislazione antiterrorismo e diritti di difesa negli Stati Uniti). P. 304 and ff.;
Idem. Lotta al terrorismo e diritti dei prigionieri: la Corte Suprema U. S. A. richiama al rispetto dei principi costitu-
zionali. P. 1422 and ff.
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status and, in case, to disprove them before a «neutral decision maker»'; in the same way
the U. S. Court of Appeals for the second circuit of New York has moved, through the sen-
tence signed on December 18, 2003 whose object was the habeas corpus appeal in favour of
Jose Padilla? and whose deliberation has found a confirmation in the successive intervention
of the Supreme Court (Rumsfeld v. Padilla, of 28 June 2004). The pronounces taken in ex-
amination represent a due take note of evident irregular actions, but they are referred only
to single extraordinary vicissitudes, having as subject American citizens and, so, they do
not represent a full condemnation of the acts of the Bush administration, whose faculty to
detain for an indefinite period «unlawful combatants» is not disputed for what it represents,
but it is subordinated to the Conference authorization.

With regard to this, it has been talked of «deserving» sentences, or of «non-decisions»,
in order to reaffirm a theoretical due of the overt acts in the respect of the constitutional
principles; this, however, supplies the executive power with wide chances to get around, in
the praxis, such principles®.

More important is the sentence of the Supreme Court of the United States of June 29,
2006, that held military commissions, set up by the Bush administration to try detainees at
Guantanamo Bay, violate both the Uniform Code of Military Justice and the four Geneva
Conventions; particularly they infringe the principle according which the accused has to
Know the evidences for the prosecution®.

The Supreme Court decision on Hamdan v. Rumsfeld has done justice to a citizen of
Yemen, Salid Ahmed Hamdan, who was captured during the invasion of Afghanistan,
transferred to Guantanamo Bay Naval Base of U. S. A. and, afterwards, in 2004, charged
with committing terrorism.

The reaction of Bush administration to this important sentence for constitutionalism
and human rights has been immediate. In fact, in the October 17, 2006, the President of
U. S. A. signed the Military Commissions Act, that, in opposition to the Supreme Court
decision on Hamdan v. Rumsfeld, has purposed to «facilitate bringing to justice terrorists
and other unlawful enemy combatants through full and fair trials by military commissions,
and for other purposes».

That’s a liberty destroying Act, whose unconstitutionality has been wrongly stressed.
Indeed, a lot of legal scholars and Congressional members have said the habeas provision
of the Act violates a clause of the Constitution that says the right to challenge detention
«shall not be suspended» except in cases of «rebellion or invasion». The Act wording also
makes possible the permanent detention and torture of anyone founded exclusively on the
President decision; the wording of the act appears to explicitly contradict, particularly, the
third Geneva Convention that the United States signed.

The United States Military Commissions Act infringes Human Rights principles.

The September 11, 2001 attacks become so, on a outer level, the source of legitimacy
of the «preventive war» while, on a inner one, they offer the chance to the United States
government to dismantle the already meagre constitutional guarantees: widening beyond
measures the executive power and jeopardizing the «checks and balances» mechanism,

! See: Miraglia M. Lotta al terrorismo e diritti dei prigionieri: la Corte Suprema U.S.A. richiama al rispetto dei
principi costituzionali. P. 1426.

2 See: Rebecca M. Diritti dei prigionieri di Guantanamo: revirement favorevole delle Corti USA. P. 646.

* See: Miraglia M. Una nuova normalita: metamorfosi della giustizia penale statunitense dopo 1’11 settembre.
P. 2832-2834.

* See: Frosini T. E. C’¢é un giudice (anche) a Guantanamo // Diritto pubblico comparato ed europeo. 2006. Ne 3.
P. XXI ff.
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i. e. the expression of the separation of the powers, it is possible to use a greater number
of repressive instruments, mainly utilized against political opponents and immigrates, to
whom are extended more invasive shapes of control.

Also during Obama administration, the U. S. A. government continues to classify many
of Guantanamo’s detainees as «enemy combatants»; an Obama administration Task force in
2010 classified 48 captives as ineligible for release, transfer or prosecution’.

In August 2013, the prison of Guantanamo held 164 detainees, «three of them convicted
of war crimes and six others awaiting death-penalty trials. The rest remain in a variety
of statuses, including at least 84 cleared for transfer in one fashion or another».

In conclusion, in despite of the end of the United States’ emergency legislation of
Bush administration, the lager prison of Guantanamo keeps on, also during the Obama
administration, symbolizing the human rights’ negation.

4. The placement of E. U. at the U. S. A. side in the fight against

the «international terrorism»

After the New York Twin Towers attack, on September 11, 2001, the placement of E. U.
by the United States side in the fight against the «international terrorism» was pretty
immediate. Through the «Proposal of framework decision», signed on September 19, 2001
and the «Conclusions of the Presidency and Action plan» on September 21 of the same year,
European Commission and European Council have, in fact, stressed on the necessity of a co-
ordinate and interdisciplinary engagement of all the States members of the Union in order
to face the «public enemy».

The deep changes in matter of «international security», after September 11, 2001,
have fed at a communitarian level the sense of unsuitableness of the traditional kinds of
collaboration between the Nations to face the changed situation and the requirement of an
ulterior approach to the legislations of the States members of the European Union.

Main objective of the European Commission, through the «Proposal of framework
decision» signed on September 19, 2001° is to define, legally and in an unitary way,
the constituent elements of the «terrorist crime» and the applicable endorsements; in this
way it is tried to put the basis of a unique criminal case to which all the Countries of
the Union have to be uniformed!. The Commission determines a criminal figure - that
involves in some way one State member — whose behaviour can be acted both by physical
persons and legal ones. In the Art. 3 of the «Proposal of framework decision» are defined
terrorist the crimes committed by single or groups of persons against one or more countries,
against their institutions or populations, with intimidating aim and in order to overturn or
to destroy the political, economic or social structures of the State ordering.

The Commission, after the emergency situation determined by the New York Twin Towers
attacks, has in synthesis considered indispensable to define the essential elements to which
lead back a notion of «international terrorism» that can be take in, in the most uniform way,
the criminal systems of the Countries members of the E. U

! See: List of «indefinite detainees» // Miami Herald. 2013. June 17.

% See: Rosenberg C. U. S. sends 2 Algerian prisoners home from Guantanamo // Miami Herald. 2013. August 29.

* See: Bonini M. La «lotta» al terrorismo: il quadro giuridico internazionale e comunitario (Commissione europea,
Proposta di decisione-quadro sulla lotta contro il terrorismo, Bruxelles, september 19, 2001) // Rivista Italiana di Di-
ritto Pubblico Comunitario. 2001. Ne 5. P. 883 and ff.

* See: Bonini M. La «lotta» al terrorismo: il quadro giuridico internazionale e comunitario. P. 890 and ff.

5 Ibid. P. 894.
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The above-mentioned «proposal» will be formally adopted by the Council of the European
Union, on June 13, 2002; it was thus reached the Framework Decision 2002/475/JHA on
combating terrorism, which is regarded as «a legal framework common to all Member
States, and in particular, of a harmonised definition of terrorist offences».

A change about the transitional text of the «proposal» is represented by the definition,
contained in the Art. 2, paragraph 1 of the Framework Decision 2002/475/JHA, of terrorist
group, that shall mean «a structured group of more than two person, established over a period
of time and acting in concert to commit terrorist offences». Furthermore, in paragraph 1,
Art. 2, is specified that «,structured group“ shall mean a group that is not randomly formed
for the immediate commission of an offence and that does not need to have formally defined
roles for its members, continuity of its membership or a developed structure».

Council Framework Decision 2002/475/JHA, that represents the basis of the counter-
terrorist policy of the European Union, is amended by Council Framework Decision 2008/919/
JHA of November 28, 2008.

The Action plan, approved on September 21, 2001 by the European Council, is the result
of an extraordinary reunion that took place after September 11, 2001. In the first part of the
Presidential Conclusions, it is expressed full solidarity to U. S. A. and it is underlined once
again the own steadiness in the fight against «international terrorism», assumed as priority
purpose by the E. U.; they particularly reaffirmed the legitimacy of the American reaction
on the base of Resolution n. 1368, adopted by the U. N. Security Council on September 12,
2001, and they are still hoping for the constitution of a global antiterrorist coalition under
the United Nations’ escutcheon, and extended also to the Russian Federation, to Arabic
and Muslims partners, and to whichever other country disposed to defend the «common
values»'.

In the successive part, dedicated to European policy against terrorism, the Council
approves the Action plan, that is articulated in seven points, in which the first three have
as main purpose the strengthening of the cooperation of the police and of the Law. In
the first of these, it is stated the necessity to institute the European bench warrant, that
can allow the direct consign of the persons sought from legal authority to legal authority,
guaranteeing, at same time, the fundamental rights and freedoms. Through the second
point, the European Council asks the Home Justice and Affairs Council to proceed to
the identification both of the presumed terrorist in Europe and of the organizations that
support them in order to compile a common directory of the terrorist organizations, and
invites to a better cooperation and a better exchange of news among all the intelligence
agencies of the European Union for which will be institute common investigative teams. And
about the third point, the Countries members will systematically and promptly exchange all
the useful data in terrorism field with Europol, with the wish that between Europol and
competent American authorities can be concluded an agreement of cooperation by the end
of the year. The successive objects that the European Council states, at the points fourth and
fifth, are, respectively, the performance of all the conventions in matter, in order to assure a
fast development of the international legal instruments and the predisposition of measures
against the financing of terrorist groups. The Action plan provides for the strengthening
of the aerial security and the coordination of the global action of the European Union,
committed to the General Affairs Council.

! See: Bonini M. Oltre lo «Stato-nazione» per una politica europea di «lotta» al terrorismo (Consiglio europeo
straordinario, Conclusioni della Presidenza e Piano di Azione, Bruxelles, september 21, 2001) // Rivista Italiana di
Diritto Pubblico Comunitario. 2001. Ne 5. P. 895.

2

(o))

ELECTRONIC SUPPLEMENT TO THE RUSSIAN JURIDICAL JOURNAL




TF'OCYJAPCTBOBEJEHUE M I1IOJIMTOJIOIUSA

The overcoming of the concept of «Country/Nation» would be, then, desirable, because
of the European interests, especially in legal field'.

The Action plan of 2001 has been seen again by the European Council, that, on
June 15, 2004, has adopted a new Plan that, caring about the purposes approved by
the Council itself on March 25, 2004, after the assassination attempts in Madrid, on March
11, 2004, realizes new strategies in the fight against «international terrorism», foreseeing
deadlines for the reaching of determined progresses in specific sectors.

Since the European Union antiterrorism legislation, as we know, in the successive years,
a lot of the case law of the judgment issued by General court and the Court of Justice of
the E.U.

European judges, in fact, as it’s observed in doctrine, «affirm their competence to review
acts establishing sanctions [...] from the point of view of their conformity with the legal
order of the European Union and specifically with the fundamental rights protect by it», but
«a number of issues are still unsettled»?.

It’s emphasized, therefore, how the «effective protection of listed subjects’ rights can be
pursued, according to international human rights agreement themselves, without sacrificing
the equally imperative objective to fight international terrorism»?.

5. The notion of «terrorism» in the Italian criminal system

Among the actions qualified to adapt the Italian legislation to the new European order, the
Decree-Law n. 374 of October 18, 2001, converted, with modifications, in the Act n. 438 of
December 15, 2001 («Urgent dispositions in order to contrast the international terrorism»)
is put on a great relief.

The declared attempt of the Italian legislator is to adapt the Italian antiterrorist norm
to the changed European security situation after September 11, 2001, filling up the current
gaps of our ordering, through modifications of the criminal system, and contributing, in this
way, to a coming of the national legislations.

An important news is represented by the Art. 1 of the Act n. 438/2001, that rewrites
the Art. 270bis c.c. (Italian criminal code). The emergency logic, Leitmotiv of the traditional
Italian legal order, presents itself again with renewed energy after September 11, 2001,
increasing the perspectives of a political criminal law more and more oriented toward
the «fight against the enemy».

The legislator of 2001 has tried to obviate the inadequacy of the Italian criminal system,
modifying the Art. 270bis c.c., in order to face the threats turned against foreign States
stigmatized by the jurisprudence and made more obvious by the new emergency situation
after the Twin Towers of New York attack; the change was made in order to conform this
Article to the European order, but it remains incapable to supply a notion of «international
terrorism» that went beyond a mere tautological definition*.

The innovation is represented by the introduction of paragraph 3, through which
the terrorism purpose is extended to the violence actions made against a foreign Country,
an institution or an international organism. The equivocal meaning of last two notions has
been wide underlined in the course of the preparatory labour, where worries have risen

! See: Bonini M. Oltre lo «Stato-nazione» per una politica europea di «lotta» al terrorismo. P. 901.

2 See: Lugato M. Diritto alla tutela giurisdizionale, sanzioni individuali contro il terrorismo internazionale e giu-
dici dell’'Unione Europea // Legisl. pen. 2012. Ne 2. P. 415.

3 Ibid. P. 416.

* See: Bauccio L. Il reato di terrorismo internazionale come introdotto dal Decreto-Legge 18 ottobre 2001: alla
ricerca di una nozione possibile // URL: http://www.diritto.it/articoli/penale/baucciol.html.
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in order to an excessive expansion of the content of the criminal ban', and owing to
the Art. 270bis c.c., it has been dreaded the criminalization of those dissent behaviours
addressed against supranational organizations, such as World Bank, International
Monetary Fund or World Trade Organization because those movements are placed within
of the widest movement, i. e. the so called no-global, risen at the beginning of the new
millennium to main expression of the social oppositions?

The change of the Art. 270bis c.c., as it was made by the legislator of 2001, is concluded
with the introduction of paragraph 4, through which becomes obligatory, for the condemned,
the seizure «anything that was used or was destined to commit the offence and of the things
that represent the price, the product, the profit or that constitute the use».

The «emergency culture» and the «exception practice» present again a criminal law
setting on a symptomatic-subjective background aiming at stigmatizing the author of the
crime who puts on, so, the distinctive features of the «Muslim terrorist».

As we can see, it is hard to verify if the constitutional limits in the exercise of the rights
(the right of free association, also without authorization and just on condition that the
pursued aims are not prohibited to the single person by criminal law, affirmed by Art. 18
Italian Constitution, and the right of free manifestation of the thought through the freedom
of speech and expression and through every other means of circulation, in the respect of
the rules made up to protect the good habit, affirmed by Art. 21 Italian Constitution)® are
outclassed or not and it is harder when we are in presence of organizations having as object,
beside political or ideological, also religious programs.

Possible objects of the rules prohibition therefore become schools, institutes or places of
cult, generating the wrong connection between two different levels — the first, the different
values other from our tradition and, the second, the criminal agreement - that leads to the
easy and paradoxical identification between «culture of terror» and «Muslim culture».

The regression from the criminal law of the «fact» to the criminal law of the «author» is
facilitated by the renewed use of the associative repressive instrument, through which carries
out an anticipation of the criminal threshold that is often used to hit a mere prospective
criminal will, also if it is a collective will, in violation of the principle cogitationis poenam
nemo patitur.

We have to add to such considerations the difficulty in delimiting the exact borders of
the personality of each member within the criminal responsibility until making equivalent
the punishment for the offence-aim to the mere belongings to a criminal association
(a problem rises, in particular, in the comparison of those subjects that, within of the
organization, cover high positions and to which is possible to contest a moral participation
in the offence-aim compared to the others associates).

In comparison with the past it becomes more arduous to define the outlines of
the associative participation, especially where the organism, indicted by the Italian legislator
of 2001, far from connoting itself as the only hierarchically organized structure, it is realized
in a complex network of connected functional cells*.

! See: Bauccio L. L’accertamento del fatto reato di terrorismo internazionale. Aspetti teorici e pratici / introducti-
ve essay by di S. Dambruoso. Milano, 2005. P. 82.

2 See: Formica M. Artisti di strada o black block? Gli incerti confini del diritto penale alle prese con le devastazio-
ni ed i saccheggi di Genova // Crit. dir. 2003. Ne 1. P. 108 and ff.

* See, on this point: De Francesco G. A. Ratio di «garantia» ed esigenze di «tutela» nella disciplina costituzionale
dei limiti alla liberta di associazione // Riv. it. dir. proc. pen. 1982. P. 888 and ff.

* See: Falcinelli D. Terrorismo (profili sostanziali) // Dig. disc. pen. 2005. P. 1625.
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The Italian reaction to the London underground attacks of July 7, 2005 determines an
ulterior freeze in an authoritarian sense of our punitive system. In fact, the Act n. 155,
July 31, 2005, introduces, through the Art. 270quater, 270quinquies and 270sexies c.c., new
cases of «terrorist» crimes. We have seen how the Italian legislator has intervened with
the Act n. 438, December 15, 2001, in a fast and perfunctory way, in order to remedy
the inadequacy of the Italian punitive system to face the threats turned against foreign
States, international institutions or organisms, and moreover evidenced by the «new
global emergency» after September 11, and in order to give immediate performance to
the indications that E. U. began to supply, to allow a progressive re-approaching of the
national legislations in the repression of the phenomenon in examination, starting from
the «Proposal of framework decision» and the «Conclusions of the Presidency and Action
plan», respectively signed on September 19 and 21, 2001.

In despite of the modification of the Art. 270bis c.c. and the introduction, through the
paragraph 3, about the internationality of the terrorist purpose, the rule still does not state a
definition of «terrorism»; this lack makes necessary, in order to characterize in concrete the
terrorist actions, a dismissal to the communitarian sources, among which the main reference
is given by the Framework Decision 2002/475/JHA of June 13, 2002.

The scenes that are set up after the Twin Towers of New York attacks, where United
States have taken the pretext for a policy of military aggression, have a recoil on each
State order (North American and European), emphasizing the symptomatic-subjective factor
intent on the stigmatization of the author of the respective political criminal laws.

Since the «preventive war» assumes the characters of an international police operation,
«the external» enemy becomes, so, «internal» for all the Countries engaged with U. S. A. and
E. U. in the infinite fight for the control of the geopolitical structures (among which we must
consider the Russian Federation and the new Arabians and Muslims partners), involving the
identification of the Muslim «combatant» or «resistant» figure with the abstract label of
«terrorist». A new settlement of our repressive system has been thought necessary in the
light of the evolutions of the inner single orderings caused by a new global conflict as the
one occurred after the intervention in Afghanistan and, above all, in Iraq. The July 7, 2005
vicissitudes offer the opportunity, for the Italian government, that from the beginning has
been in agreement with the American policy of military aggression, of extending within its
criminal law those behaviours that also if can not be integrated in the «political association»
offence, they can refer to the widest «permanent war» contest.

Because of the Act n. 155, July 31, 2005, can be punished anyone who, apart the cases stated
in the Art. 270bis c.c., «recruits one or more persons» (Art. 270quater c.c.), or anyone who
«trains or supplies instructions about the preparation or on the use of explosive materials,
fire-arms or other weapons, injurious or dangerous chemistries or bacteriological substances,
and every other technique or method» (Art. 270quinquies c.c.) «for the achievement of
actions of violence or the sabotage of essential public services, with purpose of terrorism,
even if revolts against one foreign Country, an institution or an international organism»,
previewing the confinement from seven to fifteen years, in relation to the first hypothesis,
and from five to ten years, with reference to second one (in this case the punishment is
applied of the trained person, too).

The aiming at hitting the Muslims combatants recruitment (Art. 270quater c.c.) or training
(Art. 270quinquies)! is functional to the incrimination of behaviours that if could not refer

! See: Valsecchi A. L’accertamento del (doppio) dolo specifico nel reato di addestramento ad attivita con finalita
di terrorismo // Cass. pen. 2012. Ne 3. P. 903 and ff.
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to subjects surely belonging to a whichever associative bind with a criminal association can
not enter in the provision described in the Art. 270bis c.c., operating, at same time, a precise
taking office within of the Middle Eastern conflicts.

The recent Decree-Law n. 7 of February 18, 2015, converted, with modifications, in
the Act n. 43 of April 17, 2015 - which represents the Italian reaction to the Paris attacks
against the satiric review (magazine) Charlie Hebdo of January 7, 2015 - has modified
the Articles 270quater and 270quinquies c. c., introducing the criminal punishment for
the recruited person and the self-trained person too'.

Through the successive Art. 270quater.1, can be punished anyone who organizes, finances
or propagates travels for the sake of terrorism, previewing the confinement from three to
six years. The new measures (for example, the passport’s retirement to the suspected of
terrorism and new limits in the exercise of the privacy right) aim at hitting the phenomenon
of «foreign fighters», i.e. the western fighters who were recruited by terrorist organizations:
it’s stated also a Black List of web sites to terrorist propaganda or apology.

The following Art. 270sexies c.c. proposes to fill the void represented by the absence, in
the Art. 270bis c.c., of a normative definition of «terrorism» purpose and that now defines as
terrorist the behaviours that, for «their nature or context, may seriously damage a country
or an international organisation where committed with the aim of seriously intimidating a
population, or unduly compelling a Government or international organisation to perform or
abstain from performing any act, or seriously destabilising or destroying the fundamental
political, constitutional, economic or social structures of a country or an international
organisation», but still maintaining few closing clauses that are a deferral to all the other
normative sources binding for Italy, that endorse ulterior terrorist purposes. In spite of the
attempt declared by the Italian legislator of 2005, it is obvious the defect of standardization
of the norm from which it is not, easily inferable the nature of the indicted behaviours,
where every reference to their violent character is absent®. The Art. 270sexies c.c. contains
the mere list of a series of prohibited actions that however are not sufficient to integrate a
clear definition of «terrorism», that, in our opinion, is a priori inhibited because its cannot
be objectified.

The incriminate figures introduced by the Act n. 155/2005 and amended by the
Legislative Decree n. 7/2015 converted in the Act n. 43 of April 17, 2015, represent, along
the same lines as the widest «terrorist» offences category, a modern re-proposition of
the crimina laesae maiestatis, that renew the contradictions between political crime and
democratic State®. The word «terrorist» has always had a subjective valence, which tends
to the stigmatization of the author rather than to the description of the fact, and, if in
the «years of lead» it were used in order to label the counterpart, in order to make smaller
all the social confrontation of which the phenomenon of the «armed struggle» was
expression, opting just for its judicial solution?, nowadays it is functional to the negation
of the existence of a war that assumes the character of a true right of intervention on

! See: Balsamo A. Decreto antiterrorismo e riforma del sistema delle misure di prevenzione, in Diritto penale con-
temporaneo (posted on 2015, March 2) // URL: hhtp://www.penalecontemporaneo.it; Colaiocco S. Prime osservazioni
sulle nuove fattispecie antiterrorismo introdotte dal decreto-legge n. 7 del 2015 // Arch. pen. 2015. Ne 1; URL: http://
www.archiviopenale.it.

2 See: Valsecchi A. Misure urgenti per il contrasto del terrorismo internazionale. Brevi osservazioni di diritto pe-
nale sostanziale // Dir. pen. e proc. 2005. Ne 10. P. 1224.

* See: Musacchio V. Terrorismo internazionale e stato democratico // Giust. pen. 2005. Ne 7-8. P. 268 and ff.

¢ See: Gamberini A., Insolera G. Terrorismo, Stato e sistema delle liberta: inchiesta del 7 aprile // La Questione
criminale. 1979. Ne 2. P. 301 and ff.
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the part of North American over-powerfulness, imposing upon itself as a social control at
a global level'.

6. Conclusive considerations

September 11, 2001 vicissitudes have supplied a definitive legitimacy to that transformation
process of the conflicts started since the Berlin wall and the consequent end of the so called
«cold war», through the experimentation of military aggression policies that assume shapes
of true and own operations of international police.

The aberrant consequence of the statement of the logic of universal dominion is the
evolution of an international law and a constitutional law that are redefining themselves
around principles more and more careless to the recognition of the Human Rights.

The destabilization of the geopolitical areas, where the North American economic
interests stand, is the direct consequence of the U. S. A. military intervention policies and
the «perpetual global war».

A recent dramatic example of the ungovernable state, caused in Iraq by the Second Gulf
War, as well as in Libya by the war against Gaddafi and his murder, is the ISIS’ offensive
against the peoples, first, in the area between Iraq, Syria and Turkey, then, in Libya.

ISIS is the product of North American and Israeli intelligence for the destabilization of the
Arabian Countries through the training of Sunni rebels anti-Assad, who then were recruited
like mercenaries fighters by ISIS. This organization represents a real imperialist invasion
force and its declared programme is the establishment of an Islamic state, through violence,
mass-executions and methodical destructions of whole villages, till now made in the area
between Iraq and Syria, where the self-proclaimed ,Islamic State” (IS) operates.

Near the border between Turkey and the Syria — especially in the Syrian Kurdish town
of Kobani (Rojava) — ISIS is meeting with an heroic Kurdish resistance.

After the shocking video message showing beheading of James Wright Foley, photo-
journalist and video-reporter, posted online on August 19, 2014 by ISIS, Obama administration
declared an offensive against ISIS.

In this new conflict, nevertheless U. S. A. and their allies only play a formal role, as the
global media show us. The leading role in the war against ISIS (and, therefore, against the
«real terrorism») is played by Kurdish resistance and, particularly, by People’s Protection
Units (YPG), the armed wing of the Syrian Kurdish Democratic Union Party (PYD), a group
near to the Kurdistan Workers Party (PKK), protagonist in the defence of Turkish borders.

The PKK is a political organization for the independence and unification for Kurdistan,
since decennium considered by Turkish government and its allies (in primis, U. S. A.) to be
a «terrorist organization», as well as is considered to be terrorist the PYD. Nevertheless it is
the Turkey state, which practices terror and a racist policy against Kurds and names terror-
ist the PKK for holding out against the liquidation of Kurdish people.

Till now for these political reasons Turkey doesn’t support Kurdish resistance near the
border with Syria against ISIS attacks and is bombing PKK positions around Kobani. Erdogan
administration was forced into opening an arms corridor to Syria, to allow Iraqi Kurdish
peshmerga fighters (de facto, old allies with U. S. A. in the fight against Saddam Hussein) to
cross through Turkey into Kobani, only after United States’ accusations of irresponsibility

! This process of conflicts transformation is functional to the overlapping and the mystification of the two dif-
ferent categories of «ius in bello» and «international terrorism»; see: Preziuso C. Lo jus in bello come limite alla
categoria del terrorismo internazionale // Crit. dir. 2005. Ne 1. P. 107 and ff.
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to not support the Syrian Kurds in their fight against ISIS'. The Syrian town of Kobani is free
by ISIS’ occupation from January 2015.

The opposition between two coalitions in the Middle East is outlined in the new world-
wide conflict: from one hand, Turkey, with Saudi Arabia and Qatar (the main financing bod-
ies of ISIS) and the alliance between United States and Israel; from the other hand, a Shiite
coalition, including Iran, the Alawite Syria of al-Assad, the Lebanese group of Hezbollah and
Palestinian supporters of Hamas (after Hezbollah victorious since its 2006 conflict against
Israel, many of Gaza’s peoples converted from Sunni to Shiite Islam). Behind the new scenes
of war there is a complex network of political, geopolitical and economic interests: lobbies
for the control of the oil in the area, above all in Iraq (the same interests which caused
the Iraqi military invasion of 2003); the civil war in Syria between the Alawites Shiites of
Bashar al-Assad and Sunni, who are the Western strategic partners; the new de facto alli-
ance between Iraq and Iran; the Kurdish independence (included the freeing of the founder
and leader of PKK, Abdullah Ocalan, prisoner in a Turkish high-security prison since 1999).
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O CTATYCE MATEPUAJIOB AIMUHUCTPATUBHOU AEATEJIBHOCTU
B YT'OJIOBHOM IIPOLIECCE’

Bamakmua Buxtop CrenmaHoBUu

JoxTop IopumaNYecKknx Hayk, Ipodeccop Kapempsl yroJ0BHOTO Ipoliecca
YpasbcKoro rocyfapcTBEHHOTO Iopuandeckoro yuusepcurera (Exarepnu6ypr),
e-mail: up@usla.ru

Paccmampusaemces npobiema npusHaHus U UCNONb308AHUS 8 Kauecmee 00KA3amebCcme no yzo-
JIOGHOMY Oesy npedmemos, 00KYMEHMO8, UHbIX MAMEPUAITIO8, NOTYUAEMbIX KOMNEMEHMHbIMU Op-
2aHaMU U OOTIHCHOCMHBIMU JTUYAMU @ X00e aOMuHucmpamugHoi dessmenvHocmu. Obobujas uc-
credoganue, asmop npednazaem oononHumv YIIK PO nopmoil, komopas Obi npedycmampusana
OCHOBAHUSL, YCTIOBUS U NOPSIOOK G0GIEUEHUS HA36AHHLIX MAMEPUATIO8 AOMUHUCMPAMUBHOT Oesi-
MeTbHOCMU 8 Y20I08HbLIL NPOYecc 6 Kauecmee 00KA3aAMeTbecms (a makie ux nposepKu U OYeHKuU).

Kniouesvie croga: admunucmpamusHas OesmenbHocmb, 6030y 0eHUe Y20lI06HO020 0esid, 00KA3bi6a-
Hue, doKazamenrbcmaa, 00NYCMUMOCmy 00KA3AmerbCms

ON THE STATUS OF DOCUMENTS AND EVIDENCE,
OBTAINED DURING THE ADMINISTRATIVE ACTIVITIES,
IN CRIMINAL PROCEEDINGS

Balakshin Viktor

Urals State Law University (Yekaterinburg),
e-mail: up@usla.ru

The problem of recognition and use of artifacts, documents and other materials, obtained by
the competent bodies and officials during the administrative activities, as evidence in a criminal
case is considered. Summarizing the research, the author proposes to amend the RF Code of Criminal
Procedure with a norm, which would establish the grounds, conditions and procedure of inclusion,
validation and evaluation of the mentioned materials as evidence in a criminal trial.

Key words: administrative activities, initiation of a criminal case, proof, evidence, admissibility of
evidence

OpnHOV M3 HOBEJJI B POCCUIICKOM YTOJOBHOM IIpoliecce, IPVHIIMIINAIBHO M3MEHUBIIIEH
IMOAXONBI K IIpaBMJIaM JOKa3bIBaHMNSA 110 YTOJIOBHBIM JeJiaM, CTaJl MHCTUTYT JOITyCTUMOCTU
nokasatenbcTB. Hopmer YIIK P®, kacaroruecs HaHHOTO MHCTUTYTA, OBUIM 3HAUMTEIHHO
y>KeCTOUEHBI C TOUKM 3peHMs TpeGOBaHMIA, IpeabIBIIeMbIX K JOKa3aTeJIbCTBAM, II0 CPaB-
HEHUIO C MoJoKeHuaMN 4. 2 cT. 50 Korncturyuun PO.

CoryacHO Ha3BaHHON KOHCTUTYLIMOHHOI HOpPMe «IIPY OCYIIleCTBJIEHNM IIPABOCYANI He
QOIyCKAaeTCsl MICIIOIb30BaHMe NOKA3aTeNbCTB, IONyUEeHHBIX C HapylileHneM ¢enepaIbHo-
ro 3akoHa». B ct1. 75 VIIK P® «HemomycTuMele mokasaTeabcTBa» AaHHBIE ITOJIOKEHUS He
TOJIBKO KOHKPETU3MPYIOTCH, HO U yKeCcTodaroTcd. B u. 1 3TOil cTaThbu TOBOPUTCA CIEHy-
1olfee: «JlokasaTenbCTBa, ITOJTYyUEHHBbIE ¢ HapylleHneM TpeboBaHmMiT Hacrosiero Komek-
ca, IBJIAI0TCA HemonycTuMbIMu. HemomycTuMble fOKasaTebCTBA HE MEIOT IOPUINIECKOI
CUJIBI I He MOTYT OBITh IIOJIO’KEHBI B OCHOBY OOBUHEHNS, a TaK)Xe MCIIONIb30BATHCI IS

* Crarbps IevaTaercs B aBTOpCKOf;I penaxkumnn.
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TOKa3bIBaHU JIIO00TO 13 0OCTOATEIBLCTB, IIpeyCMOTPEHHBIX cTaTheil 73 Hactosiuero Ko-
nmekca». HamomHuM, uTo B CT. 73 [aH mepeyeHb OOCTOSTENBCTB (BKIIOUAs COOBITME IIpe-
CTYILTEHUS, BUHOBHOCTbD JIMIIA U AP.), MOIJIEKAIINX HOKA3bIBAHMIO 110 YTOJIOBHOMY MEIy.
HlokaszaTenbcTBa, MPU3HAHHBIE HEIOITYCTMMBIMIY, MICKJIIOYAIOTCS M3 IIpoliecca JTOKa3bIBa-
Hus (4. 3, 4 c1. 88, ct. 235 VIIK P®). Bosee Toro, npurosop mian nHoe cyneGHOe pelleHue,
OCHOBaHHbIE Ha HEJOIIYCTUMBIX JOKa3aTeJbCTBaX, IPU3HAIOTCI HEOOOCHOBAHHBIMMI U OT-
MEHSIOTCH JIN00 M3MEHIIOTCH.

Mesxny TeM, BBOASA NaHHBIN MHCTUTYT, 3aKOHOJATEJIb He IIPUHAI Mep K HaajlealleMy
yperyJIupoBaHIIO OCHOBAHUI M IOpSJKa IPOM3BOJCTBA CIEACTBEHHBIX M MHBIX IIpOLieC-
CYQJIBHBIX OEMCTBMII I IOJy4eHMS JOKasaTeJIbCTB. B pesyibrare NIpaBOIpUMEHUTEND
CTOJIKHYJICS ¢ OaHAIBHBIMU Ipo0IeMaMy OLeHKN ITOMOOHBIX JOKA3aTeNIbCTB C TOUKM 3pe-
HUA UX TOIYCTUMOCTM M IPUMEHEeHNI B KauecTBe TaKOBBIX B YTOJOBHO-IIPOIECCYaIbHOM
nokaspiBaHNMM. OTHUM U3 IPUMEpPOB ABJIAETCA IpoOIeMa MCIOJIb30BAHNA B JOKA3bIBAHII
MaTepuajoB, IOJy4eHHBIX B paMKaX aJMUHUCTPATUBHOIO IIpolecca.

Hepenxo ocHoBaHMAMM [JIs BO30Y)KIE€HMs YTOJIOBHOTO Jeja CIy>KaT MaTepUajbl IIPo-
BEpKI, IIPOBEIEHHO He B mopsigke TpeGoBaumii cr. 144-146 VIIK P®, a B xome agMuHM-
CTPAaTUBHON MeATeNbHOCTY IIOJMIIMY, TaMOK€HHBIX UM IPYTUX OpPraHOB, YIIOJIHOMOYEH-
HBIX IIPMMEHATh Mephbl aAMUHICTPATUBHON OTBETCTBEHHOCT). Tak, 0 (paKTaM JTOPOXKHO-
TPAHCIIOPTHBIX IIPOVICIIIECTBMII IIPOBEPOUHBIE MEJICTBMS YacTO IPOM3BOLAT COTPYTHUKN
I'BA B nopsanxke, mpegycmorpeHHOM KoAIl P®. C yueToM HaCTyNMBIINX ITOCTIEACTBUI 10
3TMM MaTepuayaM Bo30y>KIAIOTCs YroJIOBHBIE fqesa. Kak HU CTpaHHO, B XOHe JajbHelile-
ro paccjaefoBaHMSA U PacCMOTPEHNUS YT'OJIOBHOTO Jejla B CyJe BO3HMKAIOT BOIIPOCHI O TOM,
MO>KHO JIM MICIIOJIb30BaTh Ha3BaHHbIE MaTepUaJbl B KaueCTBe MOKA3aTeJIbCTB (M IpU KaKMX
YCIIOBUSAX).

HucKyccuu BemyTcs 1 IO IIOBOAY BO3MOKHOCTYU IIPM3HAHMS JOKa3aTeJIbCTBAMI I10 yTO-
JIOBHOMY JeJly MaTepuajoB, ITOJTYyUEeHHBIX Ha CTAOUM BO30YXIeHUs YroJOBHOTO Jejia Ha
ocHoBaHunm tpebosanmit cr. 144 YIIK. Tak, P. B. Kocrenko, 6yKBaJbHO TOJKYS ITOJIOXKe-
Hyd cr. 73 u 74 VIIK P®, nuurer, uro mpeaMeT QoKasbIBaHMS (GOPMYJNMPYyeTCs B 3aKOHE
JIMIIb IPUMEHUTEIBHO K IIPOM3BOACTBY II0 YyTOJI0BHOMY Aeiny. IlosTomy, 110 ero MHEHMIO,
«TpaHchoOpMaIMg JOCTAaTOUHBIX HAHHBIX, YKasbIBAIOIIMX Ha IIPU3HAKU IPECTYIUICHN,
C TOUKM 3peHMA UX OTHOCUMOCTM K YTI'OJIOBHO-IIPOLIECCYQJIBHBIM JOKa3aTeJIbCTBAM BO3-
MOKHA JIMIIIb B IOCTEyIOIlleM Ha CTaguy IIpeJBapUTeIbHOTO pacciaefoBaHMs, KOTJA I10-
JIlydeHHBIe CBeleHNA (MaTepyaybl JOCIeACTBEHHON IIPOBEPKIM) MOTYT OBITH ITOJIO’KEHBI B
OCHOBY peLIeHUII 00 yCTAaHOBJIIEHUY OOCTOSATENIBCTB, ITOMJIKAINNX HOKA3BIBAHUIO II0 yTO-
JIOBHOMY feiy»'. Panee B Toii ske paboTe Ha3BaHHBIN aBTOP 3AKJIIOUMI, YTO MOTydaeMble Ha
CTaJuU BO30YXE€HHs YTOJIOBHOIO JieNla JaHHbIE, YKA3bIBAIOIINE HA MPU3HAKU MIPECTYILUICHHS,
HE OTBEYAIOT TPEOOBAHMIO AOIYCTHMOCTH YTOJOBHO-IIPOLIECCYAIBHBIX JOKA3aTeIbCTB.

A. H. XanukoB mojaraeT, YTO NPUHIMIINAJIBHOE pasTpaHMUeHMe CTaauil Bo3OyXme-
HIS YTOJIOBHOTO feja M IIpeJBapMUTE]bHOIO paccieoBaHUA aBTOMATMUECKM paspiesdeT
IOJy4eHHbIe B XO[e UX IPOM3BOJCTBA JaHHBbIE Ha JOKa3aTeJbCTBa M HeIOKAa3aTeJIbCTBA.
B pesynpraTe pabota, ImpoBegeHHAas [0 BO30Y)KIEHMSA YTOJOBHOIO [ejla B COOTBETCTBUN
co cr. 144 VIIK, u mosiyueHHBIE IIpU 3TOM CBeAeHUA, KpOMe IIPOTOKOJIa OCMOTpa MecTa
MPOMCLIECTBUSA, IPAKTIMUYECKN He MMEIOT JOKa3aTeJbCTBEHHOI'0 3HAUEeHM B JaJlbHeNIIeM
paccienoBaHuUM yrojoBHoro aeina’. Missectusii nponeccyanuct WM. JI. Ilerpyxna HasbIBaa

! Kocmenko P. B. [IoHATHNE U IpU3HAKM YIOJIOBHO-IIPOLIECCYATIbHBIX JOKa3aTelabcTB. M., 2006. C. 152.
? Tam sxe. C. 150.
* Xanuxoe A. H. Bompocs! onTumusauuy gocyne6Horo mpoussoxncrsa // Poc. roctuims. 2006. Ne 9. C. 50.
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MaTepuaJbl, JOObIBaeMbIe B XOJ€ IPOBEPKM COOOIIEHNS O IPECTYILUIEHNN, «dp3all-goKa-
3aTeJIbCTBAMMU », «KOTOpbIE B Cy[e OyayT NMpM3HAHbI HEJOIIYCTUMBIMIY, TaK KaK OHY IIOJY-
yeHbI 06e3 COOTI0NeHNS IIPOLIeCCYaNTbHO (POPMBI»'.

Her enmHOro MHeHUT U O TOM, KaK IPUMEHATh MaTepyalbl aAMUHICTPATUBHON Hes-
TeJIbHOCTY, IIOJlyUYeHHbIe BHE PaMOK yroyioBHOro mpouecca. Hanpumep, B. A. CemeHI110B,
B. 10. Cadonos, C. A. Illeitdep cumraroT, YTO pe3yabTaThl HEIIPOLIECCYATBHBIX MEPOIIPU-
ATUII MOXKHO MCIIOJIB30BaTh Ayt (POPMUPOBAHUS JIMIIb BEI[eCTBEHHBIX HOKA3aTeJIbCTB I
«VHBIX» MOKYMeHTOB’. [[pyrue aBTOpBI B IPUHIUIIE JMCKIOYAIOT TaKyl BO3MOKHOCTb.
JocTaTOUHO BCIIOMHUTbH AMCKYCCUM IIO IIOBOAY JOKA3aTeJIbCTBEHHOTO 3HAUEHU 00bsICHe-
HV, IIOJIyYE€HHOTO 10 BO30YXAeHMs yrOJIOBHOTO JeJjia, B TOM YMCJIe 32 paMKaMy YTIOJIOB-
HOT'O IIpoliecca.

C. A. TTamms mmcal o TaKOM CIIoco0e BOCIIOTHEHNUsI OpraHaMI PacciieJOBaHMS «yIepo-
HBIX JI0Ka3aTeJIbCTB», KaK camojesaHme: « Teopernyeckas IIOgoIIIeKa JaHHON yJIOBKM 3a-
KJIIOUAeTCsd B CMeLIeHNY OOBIIeHHOIO M IIPOLeCCyaIbHOTO, Uallle BCero B opme ,,CKIeeH-
HOCTU IIPeIBAPUTEIHHOTO U (POPMAIBHOTO CIENCTBUSA B TEX 3HAUEHMAX, KaKue MpUIaBa-
auch 3tNM NoHATUAM [0 OKTa0pbckoit peBomronyy. Hampumep, oqHO BpeMsi B KauecTBe
Z0Ka3aTesNbCTB GUTYpPUpPOBAIN O0BSICHEHNS, JaHHbIE OUEBUII[aMI IIPOMCIIIECTBIS 10 BO3-
Oy>kaeHMs YroJIOBHOTO [eja; IIOTOM 3Ta IIPaKTMKa B Cy[JaxX IepBOJ MHCTAHIMM COIILIA Ha
HET».

Tem He MeHee M3yueHMe YrOJIOBHBIX [ieJ, IIPOBEJeHHOEe HaMU U APYTMMU aBTOpaMII,
IIOKa3bIBaeT, YTO JICIIOJIb30BaHME B KauecTBe NOKa3aTeJIbCTB MaTepUAJIOB agMIHICTpA-
TUBHOM [eATEJIBPHOCTM — OOBIUHAs IIpaKTMKa. HeMmano yueHBIX KPUTMKYIOT ee, IIPUBOISI
B 000CHOBaHME CBOEV TOUKM 3peHUs Beckme aprymeHThl. B wactaoctu, C. B. Poccunckmit
IoJIaraeT, YTO C YKa3aHHOI IMPaKTUKOM «KaTeropMYeCcK! HeJIb3sl COTJIACUTBCA I10 MPUYMHE
ee omnbouHOCTI... [JomaepkuBaeMast yueHBIMY CJIEICTBEHHAS U CyfeOHas IIPaKTUKa, CBS-
3aHHad ¢ opopMileHMeM 110 npaBmiaM cT. 79, 81 u 84 YIIK PO nndopmanmu, monydeHHON
B XOJle OIlepaTMBHO-PO3BICKHBIX U aJMUHMICTPATUBHBIX MEpPOINPUATHI, IpeacTaBiIAeTCd
He COOTBETCTBYIOIIIE}I CAMOMY CYILECTBY... MEXaHU3MOB IIPOLIeCCyaTbHOI'O ITO3HAHMS, KO-
TOpbIe YCTAaHOBJICHBI HAYKOIL... [JoOOHBIN BapuaHT pelIeHus IpoOaeMbl MCIIOIb30BaHNA
B IIOKa3bIBAaHMY Pe3yJIbTATOB HEIIPOIECCYaTbHON HesITeIbHOCTH SIBIISETCS KaK Obl MCKyC-
cTBeHHBIM. [lo cyTu, oH 3axiIodaeTcd B IpUAAHUN HENpOLlecCyalbHBIM MaTeplajaM CTa-
Tyca ,Haubojee ymoOHOro" U3 MpeayCcMOTpeHHbIX U. 2 cT. 74 VIIK P® mokasaTenbcTB».

B wTore HasBaHHBINI aBTOp IIpe[jIaraeT PEIINTh IPOoOIeMy CIeTyIOIIM 00pa3oM: IO-
norHUTh 4. 2 cT. 74 YIIK P® nmynkTOoM 6', 3aKkpenuB B HeM KaK BMJ JOKa3aTeJIbCTB pe3yJlb-
TaThl «HeBepOAIbHBIX» OIEPATUBHO-PO3BICKHBIX M aIMUHMCTPATUBHBIX MEPOIIPUSTIIL;
1. 10 QOIOJMHUTE cTaThell 84!, OonpenenuB B Hell IIPABOBbIE YCIOBUS U IIOPSAIOK npmo6me—
HIA K YTOJIOBHOMY JeJly YKa3aHHBIX MaTepHaJIoB; CT. 86 NOIOJIHUTH YacTeio 1!, mpemyc-
MOTpEB B HeJl BO3MOXKHOCTh COOMpPAHNS JOKa3aTeJIbCTB ITIOCPEJCTBOM IIPECTABICHUS pe-
3yJIPTaTOB «HeBepOAJIbHbIX» OIIEPATMBHO-PO3BICKHBIX U aJMUHUCTPATUBHBIX MEPOIPYSITIII

! [lempyxun M. JI. Teopernueckne ocHOBBI pehopMBI yrooBHOro nporecca Poccnu. M., 2005. Y. II. C. 27.

? Cemenyos B. A., Cagponoe B. IO. IlpaBoBbIe IPEIIIOCHUIKY ¥ STAIBI pealN3al[ill Pe3yIbTaToOB OIepPaTUBHO-PO-
3BICKHOII [eSITeIbHOCTI B JOCyReOHOM mpomsBopcTse. ExarepnuOypr, 2006. C. 99; Hletigep C. A. [lokazaTenbcTBa
¥ TOKa3bIBaHNE I10 YTOJIOBHBIM fejIaM: IpoOIeMbI TEOPMM ¥ IIPaBOBOTO peryiypoBanust. M., 2008. C. 114-115.

* Mawun C. A. JJokasaTeJIbCcTBa B POCCUIICKOM YTOJOBHOM Iporecce // CocTs3aTellbHOe IIPAaBOCYAME: TPYIbI
Hayu.-TpakT. Jaboparopuit. M., 1996. Bem. 1. 9. II. C. 363.

* Poccunckuii C. b. Pe3ynbraTsl «HeBepOaJIbHBIX» CIEACTBEHHBIX U CYAeOHBIX MEVICTBUII KaK BUJ JOKA3aTeIbCTB
II0 yroJloBHOMY gmeiy. M., 2015. C. 183.
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YT'OJIOBHOE IIPABO U IIPOLIECC

B OpraH nqosHaHus, ciepoBatento uian B cyn'. C muenueMm C. B. Poccunckoro tpynHO He co-
IJIacUThCS. [[efICTBUTENIBHO, eCIM BOIIPOC O IPMOOIIEHNN IIPeJMeTOB, JOKYMEHTOB, THBIX
MaTepUAaJIOB, IOJYUEHHBIX 3aIMTHUKOM WJIM APYTMMM yYaCTHUKAMMU YTOJIOBHOTO IIPO-
1[ecca BHE €ro paMoK, B Cy[1eOHOM pa30upaTesbCTBe B 00X UepTax pelleH, TO I JOCy-
nebHbIX craauit Takre HOpMBeI B YIIK PO orcyrcrByror. IloaToMy BO3HMKAIOT He OCHOBaH-
HbIe Ha YT'OJIOBHO-IIPOI[ECCyalbHOM 3aKOHOMATEJIbCTBE CIIOCOOBI BOBJIEUEHISI Ha3BaHHBIX
IIpeIMEeTOB U JOKYMEHTOB B MaTepuajbl YTOJIOBHOTO Aejla ¥ IPUAAHNSA M CTaTyca Bellle-
CTBEHHBIX J0KA3aTeJIbCTB JIMOO MHBIX JTOKYMEHTOB.

Takasg mpakTuka He BIMCBIBAeTCA B AEJICTBYIOIIYIO MOJEJIb YTOJIOBHOTO CYIOIIPOM3-
BOJICTBA, B YACTHOCTY OHA HE COOTBETCTBYeT HOpMaM MHCTUTYTa JOITYCTMMOCTM JOKas3a-
TesnbcTB. OTMETUM TIJIaBHOE: IIpeqMeThl, JOKYMEHTBI, THbIe MaTepUaIbl IPU3HAIOTCI OT-
BEUAIOIMMI TPeOOBAHMSAM 3aKOHA, €CNIM IOJyUeHbI CII0co0aMM U B HOPSIAKe, IPEAyCMO-
tpeHHbIMHU YIIK P®. OueBnpaHO, 4TO eciay 3aKOH HU TOTO, HU APYTOro He 3aKpeIsdeT, TO
Kak ObI Ha IIpPaKTMKe HY IBITATVCh 0OOCHOBATh TaKue [AeVICTBMSI, OHU B JIIOOOM ciyuae
OyOyT BBIXOAUTH 32 PAMKU OOIIMX TPeGOBAHMIL.

[TocTaBneHHBIT BOIIPOC MMeeT OOIBIIIOE IPUKIALHOE 3HAUEHe, I, KaK IIPeCTaBIsIeTCs,
€ro cjieflyeT pellaTh Ha 3aKOHOAATeJIbHOM YPOBHE. YMECTHO HAIIOMHUTD, YTO II€PBBIII 1I1ar
K 9TOMY 3aKOHOJaTesb Caesaj. B wacTHOCTH, Oblila NpeqIpMHATA IOIMBITKA PEIINTh BO-
poc 00 MCIOIB30BaHNY B KaUeCTBe NOKa3aTeJIbCTB He TOJIBKO OOBICHEHU, ITOTYyUeHHBIX
OT TPaXAaH M JOJDKHOCTHBIX JIMI] Ha CTaAMM BO30OYKIEHMs YTOJIOBHOIO [ieja, HO M MHBIX
cBemeHuit, MOOBITHIX (coracHo u. 1% cr. 144 VIIK P®) B x0e mpoBepKM COOOIIeHMs O IIpe-
CTYIUUICHUN IIPU yCJIOBUY COOMIomeHNs mojtoxkeHmit ct. 75 u 89 YIIK P®. OgHako B maHHOIM
CUTyaIMy IPaBOIPUMEHUTENIb OKa3bIBA€TCAd B 3aTPyQHUTEIbHOM IToJoKeHuM. CorjlacHo
ct. 89 VIIK P® sampemiaercd MCIOIb30BAHNME B JOKa3bIBAaHUM Pe3yJIbTAaTOB OIIEPATUBHO-
PO3BICKHOI AesITeNIbHOCTH, €CJIi OHU He COOTBeTCTBYIOT TpeboBaHusaMm YIIK Pd. Ho ocy-
II[ECTBUTh OIEPATVBHO-PO3BICKHBIE MEPONPUATUA C COOJIOeHMeM TpeOOBaHMUIT YIOJIOB-
HO-IIPOIIECCYJIBHOTO 3aKOHA B IPMHIUIIE HeNIb3d. VX IpOM3BOACTBO persiaMeHTHUPYeTCS
denepanpapiM 3akoHOM «OO0 OmEPaTMBHO-PO3BICKHON HesITeNbHOCTI». He roBopurcs B
Ha3BAaHHOI CTaTbe M O BO3MO>KHOCTU JICIIOJIb30BaHMSA B KauecTBe JOKa3aTeJIbCTB IIO YTO-
JIOBHOMY JeJly MaTepMaioB, ITOJyUEeHHBIX OO CTaIUV BO30Y>KIeHNSI yrOJIOBHOTO JeJIa VIV
ITapajuIeTbHO C IIPOBEPOUHBIMMU AEVICTBUSAMM, IPOM3BOAMMBIMU B mopsaake cT. 144 VIIK
B paMKax aJMMHICTPATIBHOTO IIpoIlecca.

Ha nmamr B3risaa, JaHHBIE BOIIPOCHI JIOTMYHO paspelluTh OJHOBPEMEHHO B OJHOI HOP-
Me, T. €. B 4. 1° cT. 144 YIIK P®. IIpenmaraem msIoXuTh ee B ciexyrorneit pegakiui: «Ilo-
JIyueHHbIe KOMIIETeHTHBIMM OpraHaMU ¥ JOJDKHOCTHBIMM JIMIIAMM B XOJe agMUHICTpA-
TUBHOJ [EATeJbHOCTY VIV IIPY IIPOM3BOJCTBE OIEPATMBHO-PO3BICKHBIX MEpPOIIPUATUI C
cobOoaeHneM TpeOOBaHMIT COOTBETCTBYIOINMX (edepaabHBIX 3aKOHOB IPeIMeThI, JOKY-
MEHTBHI, IHbIe MaTepuabl, IPUOOIIIeHHbIEe 10 PEIIeHNI0 OPTraHOB IIPeIBAPUTEIBHOIO pac-
CJIeIOBaHMS K MaTepuajaM IIPOBEPKU COOOIEHMS O IMPECTYIUIEHNN VIV HeIloCpeICTBEH-
HO K MarepuajaM yTOJOBHOTO feja, IIPOBEPSAIOTCI M OLEHMBAIOTCA KaK JOKAa3aTeJIbCTBA B
COOTBETCTBMU C TpeOOBaHMAMI, IIpeaycMOTpeHHbIMU HacTtosmuM Komekcom. Ecim mocie
BO30Y KIeHMs YTOJIOBHOTO Jejia CTOPOHOI 3aIllAThI MM OOBMHEHMs 3asABJISIETCSI XOmaTaii-
CTBO O IIPOM3BOJCTBE AOIIOJHMUTEIBHON, IIOBTOPHON, KOMJICCUOHHON MJINM KOMILIEKCHOM
CyZmeOHOI 3KCIEepTU3bl, TO MPU HAINUUN OCHOBAHUIL, IPEAYyCMOTPEHHBIX cTaThbamu 200,
201 n 207 macrosamiero Konmekca, Takoe xoqaTajicTBO NOAJIEKUT YAOBIETBOPEHUION.

! Poccunckuti C. b. Yxas. cou. C. 195-196.
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TPYOAOBOE N COLIVAJIBHOE ITPABO

K «PCICCVII/ICKOMV I-DPI/IHVI'-IECKOMV RKYPHATIY>

CUCTEMA KOHTPOJIA U YIIPABJIEHUA OJOCTYIIOM B OPTAHUM3AIINU
KAK 3JIEKTPOHHOE CPEJICTBO B3AMMOJENCTBUA
MEXY PABOTOAATEJIEM 1 PABOTHHUKOM

TymaHoB AnekcaHAp AJIeKCaHAPOBIY

AcmupaHT Kadenpsl TPyXOBOTO IIpaBa
Ypasbckoro rocyqapcTBeHHOro puandeckoro yuusepceurera (Exarepuuoypr),
e-mail: taa221290@gmail.com

ITepeuucienvl 0cHOGHbIe cepbl UCNOTLI0BAHUS CUCTNEMbl KOHMPOJISL U ynpasienuss 00cmynom
6 mpyo0o8bix OMHOWEHUSX, 4 MAK}e YKA3aHO ee 3HaueHue Oy pabomHuka u pabomodamers.
Hannas cucmema npednazaem Hauboee cospeMeHHbIll U IPPekmueHblil cnocob yuema pabouezo
epemenu. Ilo pesyrvmamam ananusa cy0eOHOU NPaKmuku cOeaH 6bl600 0 GANCHOCMU c6edeHUT,
NOMYUeHHBIX ¢ NOMOWI0 CUCTNEMbl KOHMPOTIA U YNPasmeHus 00Cmynom, 0 Gopmuposanus 0oka-
3amenbcmeeHHol 6a3vi no mpyoosvim cnopam. Ocobyro posb OanHvie c8edeHUs UZParwm 6 cnopax,
UACO 603HUKAIOWUX NPU YE0TbHEHUU PAOOMHUKA 34 NPOZYIT.

Kmouesvie cnosa: 63aumodeiicmeue pabomuuxa u pabomooameris, cucmema KORMPOJs U ynpaeie-
HUs 00CMYNnom, yuem pabouezo epeMeru, omcmpanerue om pabomoi, OUCYUNTUHA MPYoa

ACCESS CONTROL IN ORGANIZATION
AS AN ELECTRONIC MEAN OF INTERACTION
OF THE EMPLOYEE AND THE EMPLOYER

Tumanov Alexander

Urals State Law University (Yekaterinburg),
e-mail: taa221290@gmail.com

The basic scope of using the access control system in labour relations is revealed, and its importance
for employees and employers is highlighted. This system is the most up-to-date and efficient way of
time tracking. According to the analysis of judicial practice, the author concludes that the importance
of information obtained through the access control system could contribute to the formation of the
evidence base on labor disputes. This information is essential for setting labour disputes regarding
the dismissal of an employee for absenteeism.

Key words: interaction of the employee and the employer, access control, time tracking, discharge
from work, work discipline

CeronHs 3JIeKTpPOHHBIE CHCTEMBI OPTaHM3AIUY IIPOITYCKHOTO PeKMMa, VI CUCTEMBI KOH-
tposs un ynpasieHus pocrymoMm (CKY]I), ucrnons3yroTcs MpakTUUecKy BO BCEX TOCyHap-
CTBEHHBIX yUpeXAeHUIX. B mociemHee BpeMsd M YacTHBIE OpraHM3AUMM — OT TPAHCKOH-
TUHEHTAJIBHBIX KOPIIOpALMII O CyOBEKTOB MaJIoro OM3Heca — Bce yallle IpUOeTalT K MX
yCTaHOBKe U 9KCILTyaTaLlN.

CormacHo I'OCTy cucreMa KOHTpOJIA M YHNpPaBJIEHMS ITOCTYIIOM €CThb COBOKYIIHOCTH
CPeICTB KOHTPOJISI ¥ YIIpaBJIEHMs, OOIafarolX TeXHIYEeCKOo, MHPOPMaUOHHO, MIpo-
IPaMMHOI M 3KCIUTyaTalMOHHOM COBMECTMMOCTBI0. KOHTpOJIb 1 yIIpaBileHIe — 3TO KOM-
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TPYJOBOE 1 COLIMAJIBHOE IIPABO

IUIEKC MEpOIpUATHII, HAIpaBJIEHHBIX Ha OrpaHMYeHNe V CaHKIMOHMPOBAaHNE IOCTyIIa
JIIOJENt, TPAHCIIOPTA U APYTUX 00BEKTOB B (13) MOMeII[eH N, 30aHNs, 30HbI U TeppuTOpuUmn’.

CKVY]l npenHasHaueHa IS peayM3aliiyl ABYX (pyHKITUIL:

obecrieueHue Oe3omacHOCTM B opraHmsanuu (yCJIOBHO TOBOps, agMUHUCTPATHBHAs
byHKIUA);

KOHTPOJIb 32 COONIOieHNeM pabOTHMKAMM OpPraHM3alMyl IIPABUJI BHYTPEHHErO TPYIO-
BOro pacmopsika (tpymomnpasoBas pyukums). K coxxanennro, B TOCTe He akueHTUpYyeTCS
BHIMAaHIE Ha JAaHHOM acIleKTe CYCTeMbI KOHTPOJIS U YIIPaBJIeHNSI HOCTYIIOM, XOTS IIPO-
6;eMbl peannsanuy uMeHHO TpynomnpaBoBoit ¢pynkuuu CKY/] B coBpeMeHHBIX TPYIOBBIX
OTHOLIEHUAX IIPNOOPETAIOT 0COOYI0 aKTYaIbHOCTb.

B pamkax Tpynmoseix oTHomeHnit CKY/l moxeT paccMaTpuBaThCA:

1) KaK CpeCTBO OPAMHAPHOTO 0eCKOHGIMKTHOTO B3aMMOAENCTBIS paboTHMKA 11 pabo-
TOJaTeNs [0 BOIpOcaM ydeTa pabouero BpeMeHN, (paKTUUECKOTO OTpaHMUEHUs HOITyCKa
paboTHMKA B BBIXOAHBIE, IIPa3AHIUYHbBIE THU, IIEPUOA OTIYCKa VJIM BPEMEHHOI HEeTPyHO-
CIIOCOOHOCTH, a TaK)Xe 10 MHBIM BOIIPOCAM B 3aBMCUMOCTI OT TEXHUYECKUX U IIPOTPAMM-
HbIX Bo3moskHocTell CKYI;

2) KaK MCTOYHMK CBeOEHMI O COOBITUAX, SBJISIOIIMXCSI OCHOBAHWSMU MJIS IPUHSTUS
IOpUANYECKNX pelIeHNl, HalIpuMep O MPUMEHEHNN Mep AVCLUIIIMHAPHOTO B3BICKAHNA,
NpUBJIeYeHN pabOTHMKA K MaTePUAIbHON OTBETCTBEHHOCTH;

3) Kak CpeCcTBO MOATBEPKAEHNS IOPUANUECKNX PAKTOB, KOTOPbIE BIIOCIEACTBUYM MOTYT
ObITh 0OJieueHbI B (OPMY JOKA3aTeJbCTBA IIPU BOSHUKHOBEHINU CIIOpa MEXAY pabOTHUKOM
n paboromaTeneM. 31eCh peub UAET O IOPUCAUKIMOHHOM acCIleKTe MCIIOJIb30BaHUsS CUCTe-
MBI KOHTPOJIS U YIIPABJIEHUS JOCTYIIOM.

TpaguuMOHHO BBIOENAIOT CIeAyIoLMe BO3MOKHOCTU Mcronb3oBaHmusa CKV], casan-
HBbIe C TPYXOBBIMY OTHOILIEHVSIMI:

yuer pabouero BpeMeHN COTPYOHUKOB OPTaHM3AIMI ¥ KOHTPOJb HOCTYIa Ha IIPOXOM-
HBIX WIN B odIice;

BefeHIe rpaduka paboT COTPYIHUKOB C BOSMOXXHOCTBIO PETUCTPALIN OOJIBHUYHBIX, OT-
ITyCKOB, KOMaHIMPOBOK U APYTUX COOBITHIL;

MT'HOBEHHAs PEruCcTpauys OIO3[aHNI, IIPOTYJIOB, PAHHUX yXOJOB, BHIIIOJIHEHUS Ipa-
¢dmka paboT ¢ MOMOIIBI0 (HAKTMUECKOTO PACIIMCAHNIS;

opraHmsanys KOHTPOJIS JOCTyIla COTPYXHMKOB IIPY IIOCMEHHOM rpaduke paboTsr;

KOHTPOJIb 3a IlepeMellleHIeM TOBapHO-MaTepUAaJbHBIX LIEHHOCTEN, IIPUHAIIeKAIIIX
paboTogarento, 1 T. 1.

OpHako He CTOUT 3a0BIBATh, UTO IIPMMEHEHNE «3JIEKTPOHHOI IIPOXOTHOI» He SBIISIET-
s IIpuBIIIernest paborogatesisa. ITo (IIOBTOPUM) IOJHOEHHBIT MHCTPYMEHT B3aMMO/IE-
CTBUSI CTOPOH TPYXOBBIX OTHOILIEHUII, a IIOTOMY pPabOTHUK TakKe MOXXeT MCIIOJIb30BaTh
CKY/l B cBOMX 3aKOHHBIX MHTepecax, IIpesKie BCero I 3allVThl TPYXOBBIX IIpaB (Hampm-
Mep, PN BBIABIDKEHNY TPeOOBAHMS O IPU3HAHUYU OTHOLIEHNI, CBI3aHHBIX C VMCIIOJIB30-
BaHUEM JIMYHOTO TPYHAa ¥ BO3SHUKIINX Ha OCHOBAHNM I'Pa’KJAaHCKO-IIPAaBOBOTO JOTOBOPA,
TPYOOBBIMI OTHOILIEHUSIMI).

Bompoc o qokasaHHOCTU ¢akTa HAJIUUMS TPYXOBBIX OTHOLIIEHUIT B CJIyYae BBIAAUN JIAITY
9JIEKTPOHHOTO IIPOITYCKa [JIs IOJIyUeHNs JOCTYIIa Ha TEPPUTOPUIO pabOTOqATENS IBIISIETCS

! CpezncrBa M CHCTeMBI KOHTPOJIA M yIpaBieHus mocryrnoM. Kinaccnpukarnusa. O6imme TexHmdyeckue tpebosa-
Hust. Meronsr ucnsrtanmit: TOCT P 51241-98 (yrB. nmocranosienueM loccranpapra Poccun ot 29 mexkaGps 1998 r.
Ne 472) // URL: http://vsegost.com/Catalog/40/4050.shtml.
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TPYAOBOE " COILIUMAJIBHOE IIPABO

nuckyccuoHHbIM'. CymeOHO IpaKTMKe M3BECTHBI CIydayl yIOBIETBOPEHUS COOTBETCTBY-
IOII[ET0 MCKa paboTHMKA?.

B anmemnsumonHoM ompeneneHun oT 16 ceHTaOps 2014 r. Ne 33-31478/20143 Mockos-
CKIII TOPOACKOM CYyH, IIPOAHANM3NPOBAB IIpeCTaBIeHHbIE MCTIIOM JOKa3aTeJIbCTBa, IIpU-

IIeJ K BBIBOAY, UTO CIIOKMBIIMECS MEXAY CTOPOHAMM OTHOIIEHMH, OCHOBaHHbBIE Ha J0-
roBOpe TpakIAaHCKO-TIPABOBOTO XapaKTepa, He ABIAIOTCA TpymoBbiMu. Cyn IpuBes ciemy-
IOIIMIT TOBOJ: «...COTJIACHO IIPEJCTABJIEHHOTO OTBETAa HA 3aIlpoC B OTHOLIEHUM IIPOXOja B
3gaHue, yacth Koroporo 3annmai PIBY ,OATIPU/I, asreKTpOHHBIN IPOITYyCK Ha paGOTHMKA
KaK COTPYJHIKa OTBeTUMKa 0opMIIeH He OBbLI, a CIIVICOK JINLI, IIPUOBIBABIINX K OTBETUUKY
o Ciy>kKeGHOI HeOOXOAMMOCTH, He BeJcsa 1o mpockOe pykosoxctsa PIBY ,OATIPUI ».
Takag MOTMBUPOBKa KOCBEHHO CBUIETENILCTBYET O TOM, UTO BBbIJaua 3JIEKTPOHHOTO IIPOITY-
CKa pabOTHMKY MOIJIA ITOBIMATH Ha NPUHATUE Cy[AOM pPelLIeHNUs B ero noin3y. Ilo Hamemy
MHEHIIO, OKa3aHHOe PabOTHIKOM OOCTOSITEIBCTBO BBIAAYN €My 3JEKTPOHHOTO IIPOITyCKa
OymeT muIg cyJa BeCOMBIM apTyMeHTOM B IIOJIb3Yy IIPM3HAHNUA BO3HUKILINX MKy CTOPOHA-
MM OTHOILEHUI TPYIOBBIMU.

denepanpHBIM 3aKOHOM OT 28 mekabps 2013 r. Ne 421-®3 B TK P® Opuia BBemeHa
cT. 19, ycraHaBIMBAIoOIIas, IO CYTH, IIPE3yMIIINIO HAINUMSI TPYTOBBIX OTHOIIEHMIT MeX-
Iy CTOPOHAMM Ipa)kKAaHCKO-IIPaBOBOro norosopa. COOTBETCTBEHHO BbIJaua VICIIOIHUTEIIO
II0 Ipa)KTaHCKO-TIPABOBOMY JOTOBOPY 3JIEKTPOHHOTIO IPOITyCKa, JAI0IIero eMy IIpaBo BXO-
IOUTBH Ha TEPPUTOPUIO paboTomaTe s, HAIIpUMep, B 8 U ¥ BBIXOOUTH C Hee, HallpuMep, B 19 u
C IIOHeMeJIbHIKA I10 IATHUITY, He OJDKHA BBI3BIBATh Y CyJa COMHEHIS B IIPABOBOM Xapak-
Tepe CJIOKMBIIIMXCSI MEXAY CTOpOHaMy oTHolleHuit. OmHako paboTofares b MOXKET IIOIIbI-
TaThCS JOKA3aTh, YTO 3JIEKTPOHHBIN IPOIYCK IPEJOCTABIAICA PAOOTHUKY IS MIHBIX, He
CBA3aHHBIX C TPYJOBBIMI OTHOILLIECHMAMI IieJiell (HarnpuMep, A KOHTPOJIA IepeMelleHII
MaTepHaIbHBIX PECypCOB VUM AJI TOTO, YTOOBI MOAPAMAUNK (MCIIOTHUTEIDb) CMOT IIOIIACTh
Ha MeCTO UCIIOJHEeHV CBOMX IPaKTAHCKMX 00s3aHHOCTel, 1 T. I1.). VIMeHHO mosTomy pa-
OOTHUKY I1eIecO000pasHO IIPEACTABIATh B CYJ KOMILIEKC HOKA3aTEeJIbCTB HAIMYMA MEXIY
CTOpPOHAMM TPYXOBBIX IIPABOOTHOIIEHMII, @ HE TOJIBKO IIOATBEPKAATh (aKT BBIIAUM pabo-
TOJaTesIeM 3JeKTPOHHOTO IIpoITycKa’.

! DJIeKTPOHHBIN IIPOIYCK BBIFOJHO OTIMYAETCS OT OOBIKHOBEHHOro OyMaskHOro. B perneHmm ot 27 oxTsOps
2010 r. mo memy Ne 2-4222/2010 CaBenoBcKuil paiioHHBII cyn MockBbl ykasan: «IIpemcraBieHHBIN MCTULIEI IIPO-
nyck (6ymakHsbiit. — A. T.) Takke He MOXKET CBUJETENbCTBOBATh O HAXOXKAEHNUI UCTUIBI B TPYXOBBIX OTHOLIEHMSX
C OTBETUNKOM, IIOCKOJIBKY B HEM He YKa3aHO Ha3BaHIMe I0PMINUECKOro JINIIA, BBIAABIIETO IIPOIYCK, M €ro IIeUaTh,
IOJKHOCTD MICTHULBL, 2 TAaKKe MHbIe KOHKPETHBIE IIPU3HAKM, IT03BOJIAIOIINE CYQy OIIpeNenThb, Kakasd OpraHm3aIs
BBITAJIa IIPOIYCK». B crcTeMe KOHTPOJSA M yIIpaBileHUs HOCTYIIOM, 3JIeMEHTOM KOTODPOIL SIBJISETCA 3JIeKTPOHHBIN
NIPOIIYCK, JaHHAsI MH(POpMaLMsa COmePKUTCS.

2 Perrennte IlepBomaiickoro paitoHHoro cyma Omcka ot 13 aBrycra 2012 r. o mexy Ne 2-2266/2012 // CIIC «Kou-
cynbrasTIImIoc.

* E. II. OpioBa K OCHOBHBIM OOCTOSTENbCTBAM, YKasbIBAIOIMM Ha HalMdie MEXOY CTOPOHAMM TPYHOBBIX
IIPaBOOTHOILIEHN!IT, OTHOCUT «pasMelteHne B CMU 0ObsiBIeHNS 0 HAMUNMM BaKaHTHON HOJDKHOCTH; obecreueHne
o6opyaoBaHMeM, MaTepralaMy, MHCTpyMeHTaMy (MHBeHTapeM) I IIPOBefeHIe COOTBETCTBYIOIINX MHCTPYKTaXKel;
JOCTABKY K MECTy U OT MeCTa BBIIIOJHEeHUs paboThl aBTOTPAHCIIOPTOM; HaIIpaBjieHIe Ha o0ydyeHe; HallpaBileHIe
Ha MeJKOMIICCHIO; ITPOXOKIeHNe MeIKOMICCUM B BEeJOMCTBEHHOIl ITOJNMKIMHIKE; IIPOM3BeNeHIe OTUMCIeHII
B COOTBETCTBYIOLLVE (POHABI; YAepiKaHUe M3 AeHEeKHOIo CORepKaHus CyMM Io TpeGoBaHmio CirykObl CymxeGHBIX
IIPUCTABOB, a Takxke Ha ormary KKX; evidauy amekmponnozo nponycka (kypcus Haur. — A. T.), KJII04a oT KabuUHeTa;
HAIIPaBJIEHHOCTb BOJIM JIMI[a Ha BO3HUKHOBEHNE TPYROBBIX oTHowreHui» (Oprosa E. I1. T'paxmaHCKO-IIpaBOBbIE
JOTOBOPBI, (PaKTMUECKN PEryIMPYIOILMe TPyXOBble OTHOIIECHNUS: aHAIN3 M3MeHEeH!IT, BHECEHHBIX B Tpyq0BOIT KO-
nexc Poccuitckoit Peneparum B cBasu ¢ npuHarneM PenepanpHoro 3akona ot 28.12.2013 Ne 421-03 «O BHeceHUN
M3MEeHEeHMIIT B OT[eJIbHBIE 3aKOHOIATeIbHbIe aKThl Poccuiickoit Penepannu B cBasu ¢ npuHATHeM PemepanbHOro
3aKoHa ,,O CIeLnanbHOI OLleHKe yCIoBuit Tpyaa“» // CoBpeMeHHbIe HayuHbIe UCCIEeN0BAHUA U MHHOBAIMM. 2014.
Ne 4; URL: http://web.snauka.ru/issues/2014/04/33730).
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O6o3HauMM 3HaUeHIe MCIIOJIB30BaHUSA B TPYHOBBIX OTHOIIEHMSIX CUCTEMBI KOHTPOJIS
U yIpaBJIeHNs HOCTYIIOM B KauecTBe 3JIEKTPOHHOTO Cpe[CTBa B3alIMOJEIICTBIUSI MEXAY pa-
O60THMKOM 1 paboTomareeM.

1. CKY/I nossonsiem eéecmu asmomamu3suposanHuili yuem pabouezo epemeHu pabomuuxa,
6 MOM UUcITe CEepXyPOUHBIX pabom.

[lepeuncnuM coBpeMeHHBIE CIIOCOOBI yueTa pabouero BpeMeH!' :

1) exxeqHeBHOe BefleHMe Tabess MM MHOIM (OPMBI yueTa BpeMeHU IMPUXOAa M yXOda
COTpyRHUKA. 3aII0JHAETCS B IIPUCYTCTBUM pabOTHMKA CIIELANNICTOM OTAeJIa KaApoB U 3a-
BepsieTCs MOAMICHI0 pA0OTHMKA. TO TPAAUIIVIOHHBIN CII0CO0 yueTa pabouero BpeMeHN, OH
IIPOCT C TeXHUUECKOJ TOUKM 3peHNsI, OJJHAKO pal[MOHaJIeH JINIIb Ha IIPeRNPUITUIX MaJIO-
r0 U CpeHero OM3Heca, IOCKOIbKY B OOJBIINX OpraHU3alMIX IIPK eKeTHEeBHO 00paboT-
Ke OyMa)KHBIX JaHHBIX Ha Ka)XXIOT0 pabOTHMKA BO3pacTaeT Kak Harpys3ka Ha OT/[e] KaJpoB,
TaK ¥ BEPOSITHOCTb TeXHMYECKOI OIIMOKM IIPU IOACUeTe pabouero BpeMeH;

6) yuer pabGouero BpeMeHU II0 JaHHBIM 3JIEKTPOHHOI IIPOIYCKHOM cucTeMbl. Haubo-
Jlee TOUYeH, IIOCKOJIbKY (PUKCUpYeTCs He TOJIBKO BpeMs IPMXOfa U yXoaa paboTHUKA, HO I
BpeMs Ka)K[I0IL ero OTJIyuky ¢ pabouero mecra. Takoit criocob cunraercs Hauboiee addex-
TUBHBIM;

B) yueT pabouero BpeMeH! C IIOMOII[bI0 9JIEKTPOHHOI ITOUTHI MU MHOI CUCTEMBI 00Me-
Ha JaHHBIMU, TOCTYITHOJ TOJIBKO Ha pabouem Mecte. [Ipu mosiBneHun Ha pabouem mecrte
U IIepefl yXOMOM C Hero COTPYIHMK OTIIPABIseT COOOIlleHNe Ha CIIeNVaTbHbIN agpec WIu
Ha JMHOJ 3JIeKTPOHHBII pecypc ¢ yBeIOMJIEHIeM O HayaJle 11 KOHIle COOCTBEHHOI0 paboue-
ro qHs cooTBeTcTBeHHO. Crioco6 He TpeOyeT MOIOJHNUTEIbHBIX TEXHUUECKNX VI OPTaHM3a-
IMIOHHBIX 3aTpPaT, II03BOJIIeT KaK aBTOMATU3MPOBATh IIPOI[ECC aKKYMYJIALNI 1 00paboTKI
JAHHBIX, TaK M MUHMMUI3MPOBATH BEPOSITHOCTh BO3HUKHOBEHNs CIIOPOB II0 IIOBOAY pe-
3yJIBTaTOB yuera pabouero Bpemenn. CoBmeliaer B cebe JOCTOMHCTBA IIEPBOTO 1 BTOPOTO
CI10c0060B.

Opnnako Takoit criocob ydyeTa He YHUBEpCAJIEH, IIOCKOJIbKY €ro IpUMeHeHNe OIpaBaaH-
HO TOJIBKO IIPU MCIIOJB30BaHUM PAOOTHMKOM 3JIEKTPOHHON IOYTHI WJIM MHOTO pecypca
IUIsE BBIITOJIHEHNSI NOJDKHOCTHBIX 00si3aHHOCTell. PyHKIMOHATIbHbIE 00513aHHOCTH, HAIIPI-
Mep, (ppe3epoBIINKa He CBSI3aHbI C HEOOXOAMMOCTBIO METh YUETHYIO 3aIliICh B KOpIIOpa-
TUBHOIJI 3JIEKTPOHHOI I10YTe, a [IOTOMY CO3[[aBaTh ee TOJBKO [IJII yueTa pabouero BpeMeHN
OAHHOTO COTPYAHMKA HEPalMIOHAIBHO.

[To HameMy MHEHUIO, ONITMMAJIbHBIM SBJISIETCS yUeT pabouero BpeMeHU ITOCPeICTBOM
CHCTEMBI KOHTPOJIS U yIIpaBJIeHUs JOCTYIIOM: OH IIO3BOJIIET PUKCUPOBATH BpeMs IIPIUXO/aa
Ha paboTy U yXofa ¢ Hee BceX pabOTHMKOB OpTaHM3AINA.

2. CKY/] ucnonvayemcs 0nsi omcmpareHust pabomHuka om pabomvl N0 0CHOBAHUSIM, npe-
oycmompenHuvim cm. 76 TK PQ.

Ecnu mpukas o6 orcTpaHeHun pabGOTHMKA BBICTYIAeT IOPUINUECKUM IIPEISITCTBIEM
UL TIPOAOJDKeHUsl TpymonpaBoBbix orHoleHuit, To CKY/l - aro ¢msmueckuit Gapbep:
paboTomaTenio IS MCIOJHEHUs IpEeNINCaHus 00 OTCTpaHEHWUM COTPYOHMKA OT pabOThI
IOCTATOYHO 3a0JIOKMPOBATh €0 3JIEKTPOHHBIN MPOITyCK. B ciyuae BOSHMKHOBEHMUS CIIOp-
HOJI cuTyauuy (Hampumep, IIPU IPOBeJeHUN IPOBEPKM KOHTPOIMPYIOLIVIMI OpTaHaMI)
paboTomarenio JIeTKO MOATBEPAUTH (AKT CBOEBPEMEHHOTO ¥ HaJJIeXKall[ero OTCTPaHeHNs
paboTHMKa OT paboTs! BeInucKoi 13 6a3pl qanubix CKY/L. [Ipn aTom ecnu pabOTHUK CUM-
TaeT, uTO OJIOKMPOBKOJ IPOIYCKa HApYIIEHBI €ro IIpaBa, OH MOXeT OOpaTUThCI B CYX
U TOCYJAapCTBEHHYIO MHCIIEKILVIO 110 TPYAY C COOTBETCTBYIOIIVIM 3asBJIECHIEM.

TPYJOBOE 1 COLIMAJIBHOE IIPABO

! Kazanyes [. TlepepaboTku: 3akoH u peansHocTs // DJK-IOpnmcet. 2011. Ne 11. C. 3.
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TPYAOBOE " COILIUMAJIBHOE IIPABO

K coxaneHuro, pacrpocTpaHeHa IPAaKTMKA OJOKMPOBKM 3JIEKTPOHHOTIO IIPOIIyCKa IS
IpUBJIeUYeHNs pa0OTHUKA K AMCHUILIMHAPHON oTBeTcTBeHHOCTM. OgHAKO paboTomaTeisb
IOJDKEH OCO3HaBaTh, UTO HEZOOPOCOBECTHOE VICIIOIB30BAHME CUCTEM KOHTPOJS HOCTYIIA

MO>KeT OBITh OLIEHEHO CYJeOHBIMM OpraHaMU KaK HapyllleHue IpaB pabotHuka. [Ipm Bo3-
HUKHOBEHUN CyHeGHOro CIiopa Io Aesy JaHHOV KaTeropmu Cy[, IIOMIMO JOIPOca CBUIE-
TeJell M aHalM3a COCTABJIEHHBIX CTOPOHAMM INJMCbMEHHBIX HOKa3aTeJIbCTB, MOXKET PYKO-
BOJICTBOBATbCA CBEOEHUAMI, IIOJYYEHHBIMI C IIOMOILBIO aBTOMATU3MPOBAHHON CUCTEMBI
ydeTa BXO[a U BBIXOJA COTPYXHUKOB'.

Tak, B KaccalimoHHOM omnpepeneHun ot 15 mwoHA 2011 1. mo gemy Ne 33-7876/11 Boa-
TOrpafiCKM 00JACTHON Cy[ YCTAaHOBIUI, UTO B CBSI3U C OJIOKMPOBKOI 3JIEKTPOHHOTO IIPO-
IycKka pabOTHMK He MOT IPOVTU Ha TEPPUTOPUIO MPEAIPUATHS U IS YCTPAHEHUs IIpe-
IATCTBMS HAIPAaBUI PabOTOJATENI0 COOTBETCTBYIOIlee IMMChbMEHHOE 3asiBIIEHUE; OJHAKO
paboTogaTens He MPU3HAI AaHHOE OOCTOSTENHCTBO YBAKUTENHHON IIPUUNHON M YBOJILT
paboTHMKa 3a mporys. Cya KaccallMOHHOM MHCTAHINY, OTMEHSISI HVDKeCTOsIIe CyaeOHbIe
aKThI, IIPUIIIEN K BBIBOAY, YTO PabOTHUK IPUHSII BCe Mepbl IS IPONOJDKEHNS TPYXOBOII
JesITeIbBHOCTM, HO He OBLT JONIyIeH paboTomareieM K MCIIOJIHEHNIO TPYAOBO PyHKIMM,
UTO SIBJIETCS YBAKUTEJIBHOI IIPUUMHON €ro OTCyTCTBUS Ha pabouem mecte. MlHaue roBo-
pf, comeprKaHMe OLIEHOYHOI KaTETOPUN «yBaKUTENIbHbIE IPUUYNHBI» OBLIO HOIIOJHEHO Ta-
KM HOBBIM OOCTOSITEJIBCTBOM, KaK «HEIOIYCK pabOTHUKA Ha TEPPUTOPUIO MPEqIIPUITUSI
110 BUHe paboTonaTess, 3a0JIOKMPOBABIIIETO 3JIEKTPOHHBIN IIPOIYCK PaOOTHUKA.

AHanornuHoe pelleHne NpUHAI MOCKOBCKIII TOPOJCKOI Cy B OIlpeneseHnn oT 17 aB-
rycra 2010 r. mo geny Ne 33-25617. OgHUM U3 TOKa3aTeJIbCTB HEJOIyCKa MCTLA Ha pa6oqee
MeCTO CTaJl OTBET 3aHMMalolleiica TexHuuecknM obcayxmBanmeM CKY]l opranmsarmm,
KOTOpas yKasaja, YTO IIPOIyCK pabOTHMKA OBLI 3aperMCTPUPOBAH B CUCTEME ITOM IIEPCO-
HaJIbHBIM UAEHTU(OUKALIMOHHBIM HOMEPOM I 3a IepPMOM MEVCTBMS TOTOBOpA IO TEXHMU-
YeCKOMY OOCITYKMBAHUIO CUCTEMBI YCTAHOBJIEHBI TPM IOIBITKY MCIIOJIB30BAHUS JAHHOTO
IpoIycKa I BXOOa Ha Teppuropuio paboromartens. Cyx Mmocumran, 4TO 3TU CBeIEHUS
IIOATBEPKIAIOT ITOIBITKY JCTLIA IIOIACTh Ha pabodee MecCTO.

3. CKY/] noddepiusaem mpyoosyio OUCYUNTUHY U ACTIAEMCI UCMOUYHUKOM C6e0eHUll 0 He-
cobmodeHuU pabomHukamu ee mpebosaHull.

CKY[l mpemoctaBisier 00BbeKTUBHBIE AaHHBIE O COOMOMEHMM PAOOTHMKAMU peKUMAa
TpyHda M OTABIXa, YCTAHOBIEHHOTO paboromareneM. Pukcanms omo3gaHui, IPOryJIoB, ca-
MOBOJIBHBIX OTTYJIOB C €0 IIOMOIIBI0 MO)XeT BIIOCJEACTBUI IIOMOYb paboTomaTenio 06o-
CHOBATh YBOJIbHEHNE pabOTHMKA II0 II. 5 WJIM MOAIL «a» 1. 6 u. 1 ct. 81 TK P.

Hampumep, MOCKOBCKMM TOPOACKMM CyAOM B alleJUIALIIOHHOM OIIpefeseHUN OoT 12 me-
Ka6p51 2014 r. mo mesy Ne 33-46986 ycTaHOBJIEHO, UTO Hayajo M OKOHYaHIeE pa60qero IOHS
paboTHMKA, a TaKXKe ero OTCYTCTBUE B oduce KoMmaHuu paboromaTeiis 6ojee OQHOTO vaca
¢uxcupyercs ¢ nomorsio CKY/l. Kpome Toro, 13 mMarepuayioB gejia CJIeAyeT, YTO OCHOBA-
HIEM Ui IIPUMeHEeHNS K PabOTHMKY AMCUUILIMHAPHOTO B3BICKAHMS B BUE YBOJIbHEHUS
10 IMOATI. «a» I 6 4. 1 cT. 81 TK P® mocimy>xmit daxr ero orcyTcTBus Ha pabouem Mecte Ge3
YBaOXUTEJIbHBIX IIPUUMH € 3 110 5 noHda 2014 r., 6 nroHa 2014 r. o 13 ¥ 17 MuH, 4TO He OBLIO
OIIPOBEPTHYTO MICTIIOM B CyIe U IIOATBepKaaeTca akToM oT 10 uroHg 2014 r., TOKIagHOI 3a-
IIVICKOM, OOBSCHUTENIBHOI JICTIIA, IIOKa3aHMSAMI JOIPOIIEHHBIX CYJOM CBUETeNell, aKTOM
oT 9 nroHA 2014 r., cBegeHUAMY, noxyueHHbIMH rocpenctsoMm CKY/I, koTopsIM cynx B 1o-

! Broyurerers Ne 4. ITpakTuxa 1o TpyaoBbeiM criopaMm. Clienuanns3upoBaHHOe I0PIAIYecKoe GI0po 110 TPYXOBOMY
npaBy «TKoucamruur» // URL: http://www.trud-consulting.ru/scripts/files/v4.pdf.
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panke ct. 67 I'TIK P® nan nmpaBoByIo OIl€eHKY U IIPUILIEN K BBIBOAY O TOM, YTO MCTeI] € 3 II0
5 mroHst 2014 T. OCYIIIECTBIII IPOTYJI, T. €. OTCYTCTBOBAJ Ha paboueM MecTe 6e3 yBaKUTENb-
HBIX IIPUYMH B TeUeHNe Bcero pabouero mHA.

B paccmoTpeHHOM ciy4yae OCHOBaHMEM JJI BBIBOJA Cyda O HaJWYUM IIpOryJa IIO-
CILYKIJI KOMILIEKC JoKasaTelabcTB. OJHAKO MOTYT JIM JaHHBIE, IIOJyUYeHHbIE C ITIOMOIIIBIO
9JI€EKTPOHHOM CHCTEMBI KOHTPOJIA U YIIPABJIEHNA OOCTYIIOM, ABIATHCA €AVHCTBEHHBIM 0~
Ka3aTeJIbCTBOM (paKTa COBepLIeHNUs PaOOTHMKOM TaKOro NUICHMIIMHAPHOTO IIPOCTyIKa?
CyneOHas mpaKTUKa CBUETENBCTBYET, UTO He MOTYT: MHpOpManms o coomwoaeHnn paboT-
HIIKOM IIPOITYCKHOTI'O peXXIMa OLI€HUBAETCA CyJOM B COBOKYIIHOCT) C MHBIMMU JOKa3aTeJb-
cTBaMn ([TOKa3aHUS CBUETENEN, aKThl 00 OTCYTCTBUM Ha paboueM MecTe I T. 1.).

C wmamreit Touku 3penus, nanaeix CKY/] BmociaencTsuu O6yger qOCTaTOYHO, UTOOBI O-
KasaTh (pakT oTCyTCTBMS pabOTHMKA Ha pabodyeM MecTe. ITO IIO3BOJUT YIITU OT OIIpefe-
JIEHHOI KO CYOBEeKTUBU3MA IIPK OLleHKe AeVICTBUIT pabOTHMKA, a TaK)Ke ITOCIIOCOOCTBYeT
Pa3BUTHUIO 3JE€KTPOHHBIX CPENCTB B3alIMOOEVICTBIA.

Cropsl, kacaromuecs ¢paKkTa OTCyTCTBMS paOOTHMKA Ha paboueM MecTe, IIOATBEP)KIeH-
Horo mHQopmanmei, moiayueHHoi ¢ nomoinpo CKY]I, ceroqus peramrcs cygaMy OTHO-
3HAYHO B IOJIb3Yy paboromarens. [IpuBemeM BbIAEP)KKU 13 CyAeOHBIX aKTOB.

«...0rcyrcTBIe paboTHMKA Ha pabouem mecrte 17.10.2012 ¢ 08:30 yac. mo 09:05 yac. mopa-
TBepKaaeTcad akToM oT 27.09.2012, cocTaBiIeHHBIM HAYaJIbHMKOM CMEHBI, MAaCTEPOM ILiexa
u mactepoM 1o obyuenno OOO ,HeBckre moporn” oTueTOM O IepeMeLeHN COTPY IHNI-
Ka yepe3 TOUKM JOCTYIIa CUCTEMbI KOHTPOJIS U ymIpaBjieHus mpoctymnom ,OpmoH IIpo“ or
27.09.2012, KOTOpPBIM 3a(pUKCUPOBAHO, UTO B YKa3aHHBI paboumit JeHb MCTeLl IPOLIes Ha
Teppuropuio npennpusatus uepes Typuuker KIII crap B 09 uac. 05 MuH.» (ompeeeHne
JleHnHrpagckoro obracTHOro cyna ot 7 asrycra 2013 r. mo mesry Ne 33-3571/2013).

«IIpMKa3oM OTBeTUMKA ... YTBEPKAEH IOPANOK PErucTpalyiyi B aBTOMAaTU3MPOBAHHONI
cucreMe perucrpauun tabenbHoro yuera (manee — ACTY) OOO ,Vpanmpu6op®, corimacHo
KOTOPOMY pPaGOTHUKM C ... 00sI3aHBI OCYILIECTBIATh MPUXOM M YXOX Ha paboTy myTeM Ka-
CaHMA IMPOITYCKOM... COOTBETCTBYIOIIIETO CUMUTHIBATENIA, PACIIOJIIOKEHHOIO Ha PETUCTPATOPE.
OtcyTcTBUME perucTpanun sBisgeTcs HecoOmogeHueM I1. 5.3 [IpaBui BHyTpeHHeEro Tpymo-
BOTO pacIopsika (OUCHMUIUIMHAPHBIM IIPOCTYIIKOM), 32 UTO paboTogaTeslb MMeeT IPaBo
MPUMEHUTH K TAKOMY pabOTHUKY OUCLAILUIMHAPHOE B3BICKAHIE. ..

...CyZIOM yCTaHOBJIEHO, UTO... OTBETYUK M3 OTUeTa OTHeJIa II0 PEKUMY U OXpaHe ... y3-
Has o mpoxoxxaeHun ucruom uepes KIIII-1 u KIIII-4 B mepmon c ... mo ... mocjae Hadazia
pabouero BpemeHu B 08:00 yacoB u yxoma ¢ pabOThI IO OKOHUAHMS pabOUyero BpeMeHI B
17:00 yacoB, TO €CTh O JOIYIIEHHOM VMM HapyIIeHIV YCTaHOBJIEHHOTO pacIopspka pado-
161 OO0 ,Vpannpubop®...» (onpenenerne CBepAIOBCKOro 06IacTHOroO cyma or 19 ampens
2012 r. mo memy Ne 33-4629/2012).

«[Ipmka3oMm ... ucrely ObUI MPUBJIEUEH K AMCHMUIUIMHAPHO OTBETCTBEHHOCTY B BUE BbI-
roBOpa 3a HapyllleHIe TPYAOBOI QUCIMILINHEL, BHIpa3MBIIIeecs B OTCYTCTBUM Ha paboueM
MecrTe ... ¢ 10-00 gac. mo 14-30 gac. 6e3 yBaXUTEIbHBIX IPUYNH...

.13 MaTepmanoB neisa, B YaCTHOCTM U3 aKTa 00 OTCYTCTBMM pabOTHUMKa Ha pabouem
MeCTe OT ., JAHHBIX CUCTEMBI KOHTPOJI I YyIpPaBI€HUd OCTYIIOM, HIOATBEpKIAaeTCd
(daKT OTCYTCTBMS MCTIIAa Ha paboyeM MecCTe VM HEeBBIIIOJHEHUE TPYOOBBIX 00S3aHHOCTEI ...
¢ 10-00 gac. mo 14-30 vac» (ameyUIAIMOHHOE OIpeneieHre MOCKOBCKOTO TOPOACKOTO Cyda
ot 4 mroHa 2014 1. mo gey Ne 33-20264).
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«CorylacHO IIpeACTaBIE€HHON paclieyaTKe MJAaHHBIX aBTOMATU3MPOBAHHOM CUCTEMBI
yIpaBJeHNs. KOHTPOJIS JOCTyIIa ObUINM yCTaHOBJIEHbI (PaKThl HECBOEBPEMEHHOIO yXO0/a JIC-
TUIBI C pa6oqero mecta 07.06.2012 r. B 17-28, 14.06.2012 r. B 17-52, 15.06.2012 1. B 17-55 (B TO
BpeMs Kak pabounii nqeHb ObL1 yBesuueH Ha 01 uac B cBsI3M ¢ mpa3gHoBaHUeM 12.06.2012 .
Hust Poccun), 28.06.2012 1. B 17-53, UTO He OCHAPMBATIOCh UCTUIIEN B CyZe IIEPBOI MHCTaH-
> (aneuanuoHHOe ompeneneHne KpacHospckoro kpaeBoro cyna or 26 asrycra 2013 r.
o mexy Ne 33-7999A-10).

«Corznacno IlpaBunam BHyTpeHHero TpygoBoro pacnopsaaka 3A0 ,Popa Mortop Kom-
MAHNI , C KOTOPBIMM MCTEL] 03HAKOMIIEH IIOJ IOMIICH, BpeMsI OKOHYAHNS PaboThI BTOPOIL
CMEHBI ¢ IIOHEeAEeJIbHIKA 110 YeTBepr ycTaHOoBJIeHO B 01:05 ygac...

...CornacHo BbInucke 3 CucTeMbl KOHTPOJS M yIPaBIe€HUT JOCTYIIOM, OTpaskKaroluein
nepeMelienne padorHuka no reppuropuu 3A0 ,Popn Morop Kommanum®, ucrer moxm-
HyJI Tepputopuio 3aBoxa 28.08.2012 B 00 uac. 58 muH. 1 31.08.2012 — B 00 yac. 58 MUH...

..JTockonbky axt HapyueHns uctiom 28.08.2012 n 31.08.2012 Tpy{0BOI AMCIIATLINHBI
MOATBEP>KAAETCA IIpeCTaBIeHHBIMHI JO0Ka3aTeJIbCTBAMH, CyJl II€PBOI MHCTAHUMM IIPUILIET
K IIPaBWJIBHOMY M OOOCHOBAaHHOMY BBIBOAY O TOM, UYTO B COOTBETCTBUM CO CTaTbeil 192
TpymoBoro kKomekca OTBETUMK BIIpaBe OBLI IPUMEHUTh K MCTIy TUCLAILUIMHAPHOE B3bI-
CKaHMe 3a AONYLIeHHBIN AVCHUIIIMHAPHBINA IIPOCTYIOK, BBIPA3UBIINIICA B ABYKPATHOM
ocTaBJeHNN pabouero Mecta 6e3 YBaKMTEJIbHBIX IIPUUNH paHee OKOHUYaHMS paboueil cMe-
HBI 0€3 COTJIaCOBaHMA C HAUAJIBHIKOM yUacTKa MU APYTUM YIIOJIHOMOYEHHBIM TOJKHOCT-
HBIM JINI[OM paboTomaTens» (ompeneneHne JIeHMHIPaaCKOro 06IaCTHOTO Cyaa oT 31 mrois
2013 r. mo memy Ne 33-3441/2013).

OpHako HesICHO, KakK Cyay cilefyeT OLleHIBAaThb NUCbMEHHbBbIE JOKa3aTeJIbCTBA, OCHOBOII
I KOTOPBIX ITOCHYKUJIM JaHHBIE€ CUCTEMBI KOHTPOJSA M yIPaBI€HUA OOCTYIIOM, C TOU-
KII 3pEHNS MX JOCTOBEPHOCTM M JONYCTMMOCTH, €CIM yKa3aHHbIe JOKYMEHTBI IIPeJOCTaB-
JITIOTCSL CTOPOHOI paboTomaTeNss M B UX COCTABIEHUYM PaOOTHUK He IMPUHMMAET YUaCTU.
9TOT Ype3BbIUATHO BaXKHBII BOIIPOC YK€ CTAHOBMJICA IIPeIMETOM PAaCCMOTPEHMSA B paMKax
BO3HUKIIIETO TPYZOBOTO cIiopa 00 yBOJIBHEHUM pabOTHUKA.

B amemnaumoHHOM ompeneneHuMu MOCKOBCKOTO TOpPOACKOTO cyma oT 16 ¢eBpans
2015 r. mo mesy Ne 33-2439/2015 r. ykasaHo, UToO, MICCJI€I0BaB JaHHbIE aBTOMATU3MPOBaH-
HOII cucTeMbl KOHTpOJsA mponyckoB (ACIIK), Ha KOTOpBIe cChLIaeTCsl OTBETUMK, CY/X IIPH-
II1eJT K BBIBOAY O IIPAaBOMEPHOCTY JOBOJOB OTBETUMKA 00 OTCYTCTBMM MCTI(a Ha pabouem
MecTe 6e3 yBa)XUTENbHBIX IPUYNH B JHU, yKasaHHBIe B IIpUKase 00 YBOJIbHEHNN JCTLA.
[oBOMBI, U3JI0KEHHBIE B alleJUISIIIMOHHBIX jXanobax uctua o ToM, uro gaHasle ACIIK He-
000CHOBaHHO IPUHITHI B KauecTBe JOKa3aTeJIbCTBA IIO JeJy, TaK KaK y OTBETUMKA OT-
cyrcrByeT ceprudukar coorBerctBusa ACIIK, a Takxe 0 TOM, UTO OTBETUMK MIMeJI BO3MOJK-
HOCTb BHECTU M3MeHeHNd B IIOKa3saHUs CUCTEMBI, Cy[ IocumuTal HecocToATeabHbIMU. OH
yKasaj, 4TO y CyHeOHOI KOJUIerMy HeT OCHOBAHMII COMHEBATHCS B JOCTOBEPHOCTU CBe-
nmenuit cucrembl ACIIK, mpencTraBleHHBIX OTBETUMKOM Ha OyMa)kKHOM HOCUTeJe M ITOf-
TBEP>KAAOIINX (aKT OTCYTCTBUS MCTI[A Ha paboueM MecCTe B CIIOpPHBIE IIePUOMBL.

OcTtaHOBUMCS Ha HEKOTOPBIX IIpobOIeMaX, BOSHMKAIOIINX IIPU MCIIONb30BAHUN CUCTEMBbI
KOHTpOJIS U YIIPaBJIEHUS TOCTYIIOM.

[TepBas kacaerca nmpumeHeHus CKY]] B oTHomleHMM pabOTHMKOB, Ubd IIpodeccuo-
HaJIbHasA JeATEJIbHOCTb HOCUT pa3be3dHOM MIM UYACTMUYHO pa3be3qHON XapakTep. ITO,
HaIpuMep, IOPUCTHI, IIPeACTABISIOLINEe MHTepechl paboTomaresis B CyXeOHBIX, KOHTPO-
JVPYIOINX Y WHBIX TOCYJApPCTBEHHBIX VM MYHMUIIUITAIBHBIX OpraHax. Takme paboTHU-
K B CWJIy CBOMX JOJDKHOCTHBIX OOSI3aHHOCTEN B TeueHNe pabodyero MHSI HEOJHOKpAT-
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TPYJOBOE 1 COLIMAJIBHOE IIPABO

HO IIOKNMAAIT paboyee MeCTO ¥ BO3BpAILAIOTCS Ha HEro II0CJe BBIIOJHEHNUSI Ouepen-
HOTO mopydeHus paboromarens. Kakgmas momobHas ornyuka ¢ukcupyercs CKYI. Ogn-
HAKO COTPYAHMKY He BCErJa YOAaercs NOKYMEHTAJIbHO ITOATBEPIOUTH (PAKT OTCYTCTBUSL

Ha paboueM MecTe IO YBaKMUTEJIbHBIM INpUUMHAaM (Hampumep, paOOTHUK ITOHaBajl [IO-
KyYMEHTBI B CY[, BCTpeuajcsd 0e3 IPOTOKOJNA C IIpeACTaBUTe]eM KOHTpareHTa U T. IL.).
K coxaneHuro, B TaKMx Ciiydasx paOOTHUK, JOOPOCOBECTHO OTHOCSILVIICT K VICTIOJTHEHUIO
CBOMX TPYHOBBIX 00sI3aHHOCTeJI, He 3aCTpaxOBaH OT HEOJAroIpMATHOTO CTeYeHUsS 00CTO-
ATEJIBCTB VIV IIPOM3BOJIA paboTomaTe N .

He B monp3y paborHuka Yenss6mHcKni1 ob6aacTHOI cyx paspernt gesxo Ne 11-8558/2014.
B ompenenenun or 26 abrycra 2014 r. ykasano: «B OOO ,lasnpomuedTrb-UenssOmuck”
(paboTomaTenp) yCTaHOBJIEH IPOIYCKHOM PEXMM B 3[aHUM 00IecTBa. B cooTBeTCTBMU
¢ m. 3.11 VMHCTpyKUuM 0 MPOIIyCKHOM ¥ BHYTPUOOBEKTOBOM peKMMax, YTBEp>KIeHHOI
npuxkasoMm orBerumka oT 02.03.2010 roma, Ipoxon COTPYLHUKOB OCYILIECTBILETCA depes3
IJIaBHBII BXox 3maHusd. IIpm Bxome M BBIXOAE HEOOXOQMMO ITOMHECTY 3JIEKTPOHHBIN
IIPOIYCK K cumMThIBaTento. COINIacCHO MaHHBIM COOJIIONEHMsS peKMMa pabouero BpeMeHU
C. orcyrcrBoBan Ha pabouem mecre 02.09.2013 roma (02 u 02 muu), 09.09.2013 r. (04 u
59 mun), 12.09.2013 r. (01 u 31 MuH).

Csoe otcyrcrBue Ha pabouem mecrte 02.09.2013 roma paGOTHUK OOBICHWUI HAXOKIEHMU-
eM y akcrnepra-tpacosora B HUMCD ,,CTIJICY, 12.09.2013 roma — B LleHTpanbHOM paitoH-
HOM cyze T. YensOmHcka. [JokyMeHTOB, 000CHOBBIBAIOIINIX IPUUNHBI OTCYTCTBUSA, pabo-
TofaTeNo He npencraBmil. CBoe HaxoxaeHMe 12.09.2013 ropa B LleHTpanpHOM palloHHOM
cynme r. YenssOmHCKa IO TpaXKAaHCKOMY Hely, B KOTOPOM OH mpeacTtaBisia uHTepeckl OO0
Sl asnpomHedTb-UestOMHCK ", ITOCIeAHNIT MOT IIOATBEPANTD CyAeGHOI IIOBECTKOI, KOTIIeN
oIpefeseHNs O Ha3HAUEeHMN CyqeOHOro 3aceJaHNs, OMHAKO TaKMX JOKYMEHTOB He IIpef-
craBieHo. Bosee Toro, 13 MaTepmaioB fena cilegyer, uTo CyaeOHOe 3aceaHue 110 BOIIPOCY
0 BOCCTAHOBJIEHMV CpPOKa JIs IOJauyl YacTHOI >KaJo0BI 10 IPa)kKAaHCKOMY AeJy IIPOBO-
muiaochk 13.09.2013 roma, a He 12.09.2013 roma. Ilogcuenunsa csmmerensg o HaxoxngeHun C.
12.09.2013 roma B lleHTpasibHOM palloHHOM cype I. YensaOmHcKa caMu 1o cebe He CBUIe-
TEJIBCTBYIOT 00 YBaKUTEIBHOCTY IIPUUNMHBI OTCYTCTBMS ITOCJIEOHEro Ha paboueM MecTe».

Bropas npo6iema ncnonszoBanus CKY/l kacaercss paGOTHUKOB, KOTOpbIe IIOMIMO CO0-
CTBEHHO TPYHOIIPAaBOBBIX 003aHHOCTEN 00JIaTal0T IIPeACTaBUTEIbCKIMI II0JTHOMOUMAMII,
HaIpuMep Ipo¢Cco3HOr0 MHCIIeKTopa TpyHda. Ilociaemumii corsmacHo c1. 370 TK P® B ycra-
HOBJICHHOM IIOpSIIKE MMeeT IIPaBO OeCIIpeIlITCTBEHHO IIOCellaTh JIIOBIX paboTomareseil
(opranm3anun He3aBUCUMO OT UX OPraHM3aLMOHHO-IIPABOBHIX ¢popMm 1 GHopM cOOCTBEH-
HOCTH, a TaKkXe paboropmareneil-pu3nuecKux JuI), Y KOTOPBIX pabOTal0T UJeHbl JaHHOTO
podeccuoHaIbHOTO COM3a MM IPOdCOI30B, BXOMAIIMX B 00BeAMHEHNe, I IIpoBee-
HUS IIPOBEPOK COOJIONEHNSI TPYAOBOTO 3aKOHOJATENbCTBA 1 MHBIX HOPMATUBHBIX IIPABO-
BBIX aKTOB, COZEp KAIlIX HOPMBI TPYZOBOIO IIpaBa, 3aKOHOHATEIbCTBA O IpodecCroHaIb-
HBIX COI03aX, BBIIIOJIHEHNS YCJIOBUI KOJJIEKTMBHBIX JOTOBOPOB, cornamlennii. Kpome rtoro,
TaKOJ pabOTHMK MOJKET SBJIATHCS NMPOQCOIO3HBIM IIpeACTaBUTENeM U B CIIy 4. 5 cT. 11
denepanpHOro 3akoHa OT 12 sHBaps 1996 1. Ne 10-®3 «O mpodeccrnoHaIBHBIX COI03aX, MX
IIpaBax ¥ TrapaHTMAX AesTeJbHOCTM»' BIIpaBe OeCIpersiTCTBEHHO IT0CeIaTh OpTaHM3alimI
u paboune MecTa, re paboTaT WIEHBI COOTBETCTBYIOILINX IIPOPCOI030B, IS peann3arinn
yCTaBHBIX 3aJjad U IIPeTOCTaBIEHHBIX Ipodcoro3aM IIpas.

' C3 P®. 1996. Ne 3. Cr. 148.
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TPYAOBOE " COILIUMAJIBHOE IIPABO

B Takoil cuTyaumu MoO>KeT BOSHUKHYTH IpaKTMYecKas KOJUIM3M, KOrAa OQHO M TO Ke
JIAIO SBJISETCS ¥ pabOTHUMKOM OpPraHM3al(iny, KOTOPOMY OTpaHMUYeH AOCTYII Ha TEPPUTO-
puio paboromartens ImyTeM OJOKMPOBKM €r0 3JIEKTPOHHOIO IIPONIYCKa, M IPOGCOI3HBIM
MHCIIEKTOPOM TPY/a, MMEIOIM IIPaBO OeCIIPernsITCTBEHHO IIPOBEPATH AEATEIbHOCTH pa-
6oTomaTesss Ha ImpeaMeT COOII0NeHNs UM HOPM TPYOOBOro Ipasa. byaer u HapylileHUEeM
IIpaB TAKOTO JIXI[A OIOKMPOBKA €0 3JIEKTPOHHOTO IPOITycKa?

OTBeT Ha 3TOT BOIIPOC [aH B alleJUIALMOHHOM oIlpeneseHNN KpacHOIPCKOro KpaeBOro
cyma ot 30 mroHs 2014 r. mo gemny Ne 33-6186/2014. B MOTMBMPOBOYHOIL UaCTU pellieHus 00
OTKa3e B YIOBJIETBOPEHNM TPeGOBaHMUsS MCTIIAa O Pa3bIOKMPOBKE MPOIyCKa CY[ IOSCHILI:
«JloBom mMCTLA O TOM, UTO OH KakK IIpeCTaBUTEIh Ipodcor3a B CBI3U C M3AaHMEM OCIIa-
pMBaeMoOro IprKasa JIUIIeH BO3MOKHOCTY IIOCEIaTh pabounue MecTa WieHOB Ipodcoro3a,
a 3HAUNT, IPUKa3 HEe3aKOHEH, SIBJISIETCS HeCOCTOSITEIbHBIM.

[TonoxxeHMeM 0 MOpPSIAKE BBIAAUM, VICIIONB30BAHMS 1 yUeTa IIPOITyCKOB Ha OOBEKTHI pa-
6oTomaTenss IpeayCMOTpPeHa BbIiaua pa3OBBIX, BDEMEHHBIX UM ITOCTOSHHBIX 3JIEKTPOHHBIX
nponyckoB. Tak, cornmacHo 1. 2.1 ITonoxeHus: pa3oBble 3JIeKTPOHHBIE MPOITyCcKa pabOTHM-
KaM U IIOCETUTENSIM OOIIeCTBa BhIJAeT AeXYpPHbIN BIopo MpoIryckoB Ha OCHOBAHMM 3asiB-
JIeHUS.

CynoM ycTaHOBJIEHO, UTO C 3afBJI€HNEM O BbIJaue Pa3oBOTO JUIM BPEMEHHOTO IIPOITy-
CKa pabOTHUK K OTBETUMKY He oOpaiaics. Brokuposanue 21eKmpoHHO20 NPonycka ucmuya
pabomodamernem He CE53aHO C NPOPCOH3HOU 0esTMeTbHOCMbI UCMYd, MAK KaK 0Cnapuéaemblil
npuxaz xacancs K. A. kax pabomuuka, a He Kak uieHa npopcor3Holl opeaHudayuu (Kypcus
namr — A. T.).

JlokazaTesbCTB TOrO, YTO MCTEI[ KaK uieH IpodCOI03HOI opraHmM3anum obparrancs K
paboTonaTenio ¢ 3asBIeHNEM O BbIaue pa3oBOrO VIV BPEMEHHOTO IIPOITYCKa C LeJIbI0 I10-
celieHns paboumx MecT WieHOB IIpodcoio3a 1 eMy ObLIO OTKa3aHO, CyAy He IIpecTaBJe-
Ho. Takum 06pa3oM, cy BepHO yKasal, uTo IIpaBa pabOTHUKA KaK 3aMeCTUTeJIs IIpeaceaa-
TeJIT MECTHOTO KOMUTETa MepBUUHOIN mpodcorosnoit opranusauuu COLIPO® ,IIpodJlec”
paboTHMKOB paboTomaTesis M3AaHMEM IIpMKa3a He HapyILIEeHbI».

IlogBenmem mrorm.

Bo-mepBrIX, B3aumopericTBue paboTHuka 1 padoromarens ¢ momolipio CKY][ mrpaer
Ba)XHYIO POJIb B IOAAEP)KAaHMUM U YKpeIUIeHUM AMCHUIUIMHBI Tpynaa. HemoOGpocoBecTHBIII
PabOTHMK, IIPUBBIKIINII OMAa3[bIBaTh, YXOAUTE C PabOTHI ITOPAHBIIIE VIV IPU OTCYTCTBUU
PYKOBOAMTENST BOOOIIle Ha Hee He SBJIATHCS, T€M CaMbIM Hapyllasd yCTaHOBJIEHHBI pa-
6oTomaTeneM pexxuM pabouero BpeMeHMU, HOJDKEH OCO3HABaTh, UTO €ro AUCLMUILIMHAPHBIE
MPOCTYIKM OyayT 3adUKCUPOBAHBI OOBEKTUBHBIM U OECIPUCTPACTHBIM OUEBUAIEM — CU-
CTEeMOJI KOHTPOJSA KOoCTyIa. PAGOTHMK, KOTOPHI OTBETCTBEHHO OTHOCUTCS K BBIIIOJHEHUIO
IOJDKHOCTHBIX 00sI3aHHOCTEI, Bcerga OyIeT yBepeH B TOM, UTO paboTomaTeslb He CMOXKeET
OOBMHUTDH €r0 B HAPYILIEHUN TPYAOBOM MUCUUIUINHBI U HEOOOCHOBAaHHO INPUMEHUTH K
HeMy Mepbl OTBETCTBEHHOCTHU. Bojiee TOro, OTCyTCTBUE HapyIIeHUII pexmma pabouero
BpeMeHH, noaTBep:;kaeHHoe maHHbBIMU CKY]l, MoeT IOCIyXUTh OCHOBaHUEM IJf IIpe-
MupoBaHus paboTHUKA B mopsaake cT. 191 TK Po.

Bo-BTOphIX, cymeOHas IpakTUKa CBUAETEIbCTBYET O TOM, UTO JOKAa3aTeJIbCTBA, IIOJY-
yenHsble ¢ momoibio CKY/], mMeror 60JbIIIoe, TOPOIT Jake pelliaoliiee 3HaUEHNE IIPU BBI-
HeCeHUU CYJOM TOT'O VIV VIHOTO pelIeHMs.

Wrak, cucteMa KOHTPOJIS M yIpaBJIeHUs TOCTYyIIOM CErofHs — 3T0 3(pdeKTuBHOE 3TIeK-
TPOHHOE CPEeACTBO B3aMMOMENCTBUSI paboTHMKA ¥ paboTomaTelis, KOTOpOe IIPOAOJIKAET
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aKTMBHO pa3BMBATbCSA M JICIIOJIb30BAaThCAd B TPYHOBBIX OTHOIIeHuAX. M3 mpocroro «Typ-
HIKeTa», «3JeKTPOHHOI IIPOXOTHOM» MM «IyHKTa gocmorpa» CKY]l mpespaiaercs B
Ba)XHOE€ CPEJCTBO MOJJEp;KaHMA TPYAOBBIX OTHOLIEHUII B COBPEMEHHBIX 3KOHOMMYECKUX
YCIIOBUSAX.
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PA3BUTHUE TPYJOIIPABOBON KOHCTPYKIIUU
IIEPEBOJJA PABOTHHMKA HA APYI'YIO PABOTY

Bamumxnit Kupunn CrenanoBuu

[IpenomaBaTens Kadeqpbl TPYLOBOTO IIpaBa
YpasbcKoro rocyfapcTBEHHOTO Iopuandeckoro yuusepcurera (Exarepnu6ypr),
e-mail: kirill-master@list.ru

Paccmampusaiomes 60npochl 3600UUL 0OMeEUeCMBEHHO20 NPABOEOZ0 PeYIUPOBAHUS nepeoda Pa-
6omHuka Ha Opyeyt pabomy c konya XIX 0o nauana XXI 6. IIpoananusuposatvi cxodcmeo u pas-
JIUYUSL 8 IMOTL Uacmu 00PeBOIIYUOHHO20 3AKOHOOAMETbCMEA U 6ceX KOOUPUYUPOBAHHBIX AKMOB 0
mpyde, exmouas Tpyooeoii kodexc PP.

Krniouesvie crnosa: mpydosoil 00zo6op, nepesod Ha Opyezyto pabomy, pabomHuk, pabomodamern,
mpyodo6oe 3aKOHOOAMEeTbCME0

THE EVOLUTION OF A LABOUR-LAW FRAMEWORK
OF TRANSFERRING THE EMPLOYEE TO ANOTHER JOB

Balitskiy Kirill
Urals State Law University (Yekaterinburg),
e-mail: kirill-master@list.ru

The article is devoted to the evolution of the domestic legal regulation of transferring the employee
to another job since the end of 19" to the beginning of the 21" century. The similarities and
differences of the relevant provisions in the pre-revolutionary legislation and all codified acts on
labor, including the current RF Labour Code, are analyzed.

Key words: employment contract, transfer to another job, employee, employer, labor legislation

OredecTBeHHOE TPYHOBOE 3aKOHOAATEIBCTBO IIPOIIUIO MOJITUII IIyTh pasBUTUSA OT (par-
MEHTApHBIX HOPM, PeryJMPYIOIIUX IIPaBOOTHOIIeHUs B cdepe TPyHda, YacTO BBIIEPKAH-
HBIX B CTPOTO MIEOJOTMUECKOM KJIIoUe, 1O ITOAPOOHBIX HOPMATMBHBIX IIPEIIIVICAHNIA, OT-
BEUAIOIIUX II0TPeOHOCTIM COBPeMEHHOro obiecTBa. He crany mckiIroueHmMeM M HOPMBI
TPYZOBOTO IIPaBa, perylaMeHTHPYIOIIye M3MeHeHIe TPYAOBOr0 JOr0BOpa, 3aKJII0YaeMOro
MeXAy pabOTHUKOM U paboTomaTeseM, B YaCTHOCTU HOPMBI O IlepeBofe pabOTHMKA Ha
OPYTYIO0 paboTy.

OngHMM M3 IEepBBIX POCCUIICKMX HOPMATMBHBIX IIPABOBBIX aKTOB, PETyJMPYIOINX OT-
HOIIIEeH!T MeXIy paboTHIMKOM U paboromaresneM, 6puin [IpaBuna o Hag3ope 3a 3aBeJeHN-
AMU (paOpMUHOI MPOMBIIIIEHHOCTY ¥ O B3aMMHBIX OTHOLIEHUAX (aOpUKaHTOB U paboumx
ot 3 uions 1886 r. (mamee — IIpaBuia 1886 r.)', KoTopsle MMenu craryc 3akona. CoriacHo
ctT. 21 IIpaBuul OTHOIIEHNA MeXAy pabOTHMKOM I paboTomaresneM (B TO BpeMs — MEXIy
pabounm u dabpukoit) opopMIINCh BbIgaUell pabOTHMUKY pacueTHON KHIDKKU. B c1. 24
[IpaBmi ObLIM 3aKpeIUIeHBI YCJIOBUSA, KOTOpbIe 00s3aTeIbHO HY>KHO OBLIO BKJIIOUUTH B
pacueTHyI0 KHIDKKY. MIHTepecHO, UTO B 4uCJIe yCJIOBMII He Ha3bIBAJINCH HOJDKHOCTDB pa-
OOTHMKA JUIM BUJ HEATeJIbHOCTH, IS BBIIOJIHEHMS KOTOPOJ OH IIOCTymaeT Ha (abpuky.

' URL: http://www.hist.msu.ru/Labour/Law/1886.pdf.
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BMmecre ¢ TeM B COOTBETCTBUM C II. «1» CT. 24 IIpaBui 1886 r. B pacueTHYI0 KHIVDKKY MOTIJIN
OBITH BKJIIOUEHBI IIPOYNIEe YCIOBUS HalIMa, KOTOPbIe JOTOBapMBAIOIINIECS CTOPOHBI CUMTAIIN
BaXHbIMU. TakuM o6pasoM, maHHbIe [IpaBmia, IO CyTH, BBeJIU INMCbMEHHYIO (OpMy 3a-
KJIIOUEHM JOTOBOpa JIMYHOro HajiMa'.

B IIpaBunax 1886 r. HapsAMYI He rOBOPUJIOCH O TOM, UTO M3MEHEHME YCIOBUI HaiiMa
JOOJDKHO O(GOPMIIATECS BHECEHNEM COOTBETCTBYIOIMX M3MEHEHMII B PAaCUeTHYIO KHIDKKY
paborHuka. OmHaKo 3TO cienyeT n3 GOpMyJIMPOBOK cT. 21, 24 IIpasun. Kpome Toro, man-
Hble [IpaBuia He comepskaiay TpeOGOBAHMII O HEOOXOAMMOCTI IIOJYUEHMs COIIacus paboT-
HIKa Ha TaKye M3MEeHEeHNs, VICXOAI M3 Yero MOXKHO CHeJIaTh BBIBOJ, UTO JJIS 3TOTO OBLIO
JOCTaTOUHO BOJIEM3BSIBIEHNS PAabOTONATENIA.

B mepBoM cmcTreMaTM3sMpOBaHHOM OTE€UECTBEHHOM HOPMAaTMBHOM IIpaBOBOM akTe, pe-
TyJIUpYIOIeM IIpaBOOTHOLIeHNSI B cdepe Tpyma, — YcTaBe O IPOMBIIUIEHHOM TpYJe
1913 r. (mayee — Ycras 1913 r.)* — OTCYTCTBOBAJI TEPMUH «II€PEBOM Ha APYTYI0 paboTy», Of-
HaKo ObLT BIIepBBIe 3aKpeIUleH OoJjiee IIMPOKUII TepMUH «U3MEHEHMEe B YCIOBUSIX JOTOBO-
pa Halima». Tak, B cooTBeTcTBUM CO CT. 53 YcraBa 1913 r. 3anpeniasoch BHOCUTh KaKye-JIu-
00 M3MeHeHNs B JaHHBI JOTOBOP («IIOHIDKATH 3apabOTHYIO ILIATY», «M3MEHATD IIpaBIIa
YpOUHOIT pabOThI» M T. [I.) B OXHOCTOPOHHEM IIOPSAKe 110 MHUIMATUBE KaK pabOTHMKA, TaK
u paboronmarens (pabouero u MpeqIpUATI).

VckimroueHne COCTaBJIAI CiIydall, KOTga pabOTHUK ObUI HAaHAT Ha HeOIIpelesIeHHBIN
CPOK. YCJIOBMS 3aKJIIOUEHHOIO C HUM JOTOBOPa MOIJIM OBITh CKOPPEKTMPOBAHBI paboTo-
maTeyeM IIOCiIe NpeRylpeskaeHns paboTHMKaA 00 3TOM 3a [Be Hedean. Bmecre c¢ TeMm, Kak
ormeuaroT A. M Jlymaukos n M. B. JlynmraukoBa, KoroBop HaiiMa MOT OBITh M3MEHEH B
7100071 MOMEHT IO COTJIallleH!I0 paboTHMKA 1 paboTomarens, Tak Kak Ycras 1913 r. He co-
Iep>Kaj IPpSMOro 3arpera Ha 3T0’.

BaxkHO yKasaTh, YTO B COOTBeTCTBMM C YcTraBoM 1913 r. (kak m corsnacHo IIpaBumiam
1886 r.) 3aKyIIOUeHNE TOrOBOpa HallMa MOJDKHO OBLIO IPOVMCXOAUTH IIYyTeM BbLauM pado-
UeMy pacueTHON KHIDKKM, B KOTOPOJ «03HAuallCh yCJIOBUA HaliMa, a TaKKe OTMEeUallCh
BCe IPOM3BOAVIMBIE C pabouMM pacdeThl U [AejaeMble C HEro AeHe)KHbIe B3BICKAHNSI 3a
IIPOTYJ ¥ HEUCIpaBHYI pabory» (cT. 48, 95). B ct. 98 YcraBa 1913 r. mepeumcisinch yc-
JIOBUSI, KOTOPBIE CJIEOBAIO O0S3aTeNIbHO BKIIOUNUTH B PACUETHYIO KHIDKKY (B UaCTHOCTH,
CPOK HaliMa I BUJa Ha JKUTEJbCTBO, pa3Mep 3apabOTHOII ILTaThl, OCHOBAHMS €€ VICULCIIe-
HIS Y CPOKM IUIATeXeil U T. 1.). B 9ToM HOpMaTMBHOM axTe, KaK ¥ B €T0 IIpeIlIeCTBeHHI-
Ke, IIPSIMO He FOBOPMJIOCH, UTO M3MEHEHMe YCJIOBUII HaliMa JOJDKHO ObLIO 0(OpMIIATHCS
BHECEHIEM COOTBETCTBYIOIIMX IIONPABOK B PAaCUETHYIO KHIDKKY paOOTHIKA, OJJHAKO TaKOI
BBIBOJ] MO>KHO cJieJIaTh Ha OCHOBe ITOJIOXKeHUII cT. 48, 95, 98 Ycrasa.

B Kognexce 3akoHO0B o Tpyme PCPCP ot 10 mexabps 1918 r. (mazee — K3oT 1918 r.)* 611
BIIEpBBIE 3aKpeIlIeH TEPMIUH «IIepeBOX Ha APYIyko paboTy». B coorBercTBUM CO CT. 41, 42
K30T 1918 r. Tpyasimiicss MOT OBITh IIepeBeIeH:

Ha JpYTyo paboTy B Ipejesax MpeRnpuaTys, YIPeXIeHNI VI XO3SAICTBA, TAe TPy as-
umiics paborair;

B ApyToe IpeanpuaTie, YUpeXIeHNe UM XO34JICTBO, PaCIOJIOKEHHOE B TON JKe W
MHOJ MeCTHOCTH. [[aHHBIV BN IIEpPeBOAA HA3bIBAJICA «IIE€PEBOIOM, COIPOBOKIAOIIMMCHI

! Byepos JI. IO. Tpymosoit goroop B Poccun u 3a py6esxom. Ilepms, 2013. C. 22; Xoxnos E. b. Ouepku uctopmu
MpaBOBOTO peryiampoBaHus Tpyaa B Poccun. CII6., 2000. C. 130.

2 URL: http://www.hist.msu.ru/Labour/Law/ustav.htm#1.

* Jlywnukos A. M., Iywnuxoea M. B. Kypc tpymoBoro mpasa: yue6.: B 2 T. M., 2009. T. 2. C. 227.

* Cobpanne yszakoneruit PCOCP. 1918. Ne 87-88. Ct. 905.
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IepeMellleHIeM TPYAAIlerocs B Ipyroe yupeskaeHue, IpeanpuaTie Ui Xo3aicTBo». Ta-
kM o6pasom, B K30T 1918 r. ObL1 BIiepBBIe 3a(pMKCUPOBAH U TEPMUH «IIepeMeIeHIe».

s mepeBopma pabOTHMKA NPEAIPUATUIO, YUPEKIECHNIO MIN XO3AMICTBY OBLIO JOCTa-
TOYHO M3[aTh IIOCTAHOBJIEHNE (QHAJOI COBPEMEHHOIO IIpMKasa O IlepeBoje paboTHMKA
Ha Apyryio pabory). [lonydyenus corsmacus tpygasierocs Ha nepesofn mo K3oT 1918 r. He
TpeGoBaIOCh. ITO OOBACHAETCI TEM, YTO OCHOBAHIEM BO3HIKHOBEHNS TPYIOBBIX OTHOIIIE-
HII B TOT IIepMOJ BBICTYIIAJ He TPYROBOI JOTOBOp, a TPYXOBas IIOBUHHOCTH (TOUHee, Ha-
IpaBiieHNe Ha pabory Otmena pacmpenesneHus paboueil CIIIbI), KOTOpasl YCTaHABIMBAIACh
s Beex rpakpgaH PCOCP (cr. 1 K30T 1918 r.) 3a uckiaouyeHMeM OTHAEIbHBIX KaTeropuil
rpak[aH, KOTOpbIe He ITOIJIeXKalN TPYLOBOIL IIOBMHHOCTY VIV BPEMEHHO OT Hee 0CBOOOK-
manuch (cr. 2-4 K30T 1918 r.).

Hexkoropoit rapanTueit ajist paboTHMKa IIpU IepeBofe BhICTynano yciosue cT. 40 K30T
1918 r., COTJIaCHO KOTOPOII IepeBOJ TPYAAIIMXCSI OBLI BO3MOXKEH TOJBKO «B MHTEpecax
nena». Kpome TOro, mocTaHOBJIEHNE O IIEpeBOE MOIJIO OBITh 00)KaJIOBAHO 3aMIHTEPeCOBaH-
HBIMI JIML@aMM VUIM OpTaHu3alusaMu (CTOpOHAMM) CHauaja B MECTHBIN VIM 00JIacTHOIM
oTxes Tpyna, a 3aTeM B Hapomusiil komuccapuat tpyaa (cT. 43, 44 K30T 1918 r.). MokHO
cHeJaTh BBHIBOM, UTO NPV BO3HUKHOBEHMY CIIOpa O IIPAaBOMEPHOCTH IlepeBofa paboTHMKA
paboTomarenio HaQJIeKalo HOKAa3aTh HalIMuye OObeKTUBHOI IIPOM3BOJACTBEHHOI He0oOXo-
JUMOCTI TaKoro Iepesopa. PaGoromaTens Taxke ObLI 00g3aH yBemoMuTbh OTHeN pacipe-
JeseHMs paboueil CUJIBI O IepeBoje pabOTHMKA Ha paboTy B OPYTYI0 OpraHM3aINIO, pac-
IIOJIO’KEHHYIO B TOJI ’Ke MJIM MHOM MEeCTHOCTIL.

Ecnu He xBaTajo KOOPOBOJIBIIEB [JIS MCIIOJIHEHNS CPOUYHBIX OOIECTBEHHO HEOOXOMU-
MBIX paboT, 00JaCTHON OTHEN TPyJa IO COIJIAIIEHMIO C COOTBETCTBYIOILMM IIPOdeccyo-
HaJBHBIM OOBeMHEHNEM U C yTBepkaeHNsI HapoxHoro komuccapmara Tpyaa ObLI BIIpaBe
IepeBecTy TpebyeMoe KOJIMYecTBO pabOTHMKOB M3 MX OPTaHM3alNI B APYTYI0 OpraHM3a-
L0, PACIIOJIOKEHHYIO B TOII »ke vy mHolt MectHOCTH (cT. 45 K30T 1918 1.).

Kopmexc 3akoH0B 0 Tpyne PCPCP or 9 Hos6ps 1922 r. (manee — K30T 1922 r.)' B oTiinune
or K30T 1918 r. B KauecTBe OCHOBAHNUS BO3HMKHOBEHNS TPYAOBBIX OTHOIIEHMI (MMEHHO
B JaHHOM KOJieKce B CT. 45 ObLT BIIepBble 3aKOHOHATEJIBHO 3aKpeIlIeH TEPMIUH «TPYXOBOE
OTHOIIIeHNE») YCTaHABJINBAJ TPYROBOI HOTOBOp, a He TPYyAOBYIO IIOBUHHOCTD (cT. 27).

ITon mepeBomom B K30T 1922 r. moHUManoce m3MeHeHne pojga paboThI, M KOTOPOII
OBbLT IPUHAT pabOTHUK, WM ero MecTa paboTsl. B cuy c1. 36 K30T 1922 r. HaHUMAaTeNb He
MOT TpeOoBaTh OT HAHABIIIETOCS BBIIIOJHEHNS paboOThI, He OTHOCUBIIIEVICS K TOMY PORY He-
ATEJIBHOCT, IJISI KOTOPOJI IIOCJIeJHMIT OBIII HAHAT, a TAaKXKe pabOoThI, CONPSKEHHO ¢ IBHOII
OITACHOCTBIO I SKM3HU MJIU He COOTBETCTBYIOILIEl 3aKOHaM O TpyHe. Takum obpasom, 1o
00111eMy ITpaBUIIY IlepeBOf pabOTHNMKA Ha APYTYyI0 paboTy y OQHOTO M TOTO >Ke paboTojaTe-
711 GBI BO3MO>KEH TOJIBKO C coryiacus paboTHMKa. [laHHOe II0JIOKeHUe BIIOCIECTBUI Ha-
IIIJIO OTpakeHMe 1 B nocraHosieHnn Hapoguoro komuccapuara tpyaa CCCP or 10 anpena
1930 r. «O mepeBoae Ha OPYIYI paboTy».

B panpe crareit K30T 1922 r. mpegycMaTpuBalINCh UCKIIOUEHNI U3 MpaBUila O 3aIlpeTe
IOpy4YeHNs pabOTHUKY pabOTHI, He 00yCJIOBJIEHHOII €ro TPYAOBBIM HOroBopoM. VIMeHHO
OHU ¥ COCTaBJIUIM COMAEpsKaHMe IOHATUS «IIepeBOJ Ha APYryo padory». K ux umcay ot-
HOCIJIVCh:

1) mepeBop paboTHMKa (HaHSABIIETOCS, TPYOIIErocs, pabouero, cCiyskalero) Ha ApY-
Iyio paboTy B paMKaX TOTO >Xe IpeAIpUITHS, eCIM BpeMeHHO OTCYTCTBOBaJIa paboTa, It

! Cobpaunne ysakoneunst PCPCP. 1922. Ne 70. Ct. 903.
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KOTOpO1 OoH ObL1 mpuriaiieH. [lopyuaemas paboTHuKY paboTa KOKHA ObLIa COOTBETCTBO-
BaTh ero kBanmdpukauuu. [loxyueHns corjlacus Ha IepeBOJ He TPeOOBaJIOCh, OMHAKO IIPU
OTKa3e pabOTHMKA OT BBIIIOJHEHMsS 3TOi pabOThl HaHMMATeN b 00Jafas IPaBOM YBOJUTH
€ro ¢ BBIILTATOI BBIXOTHOTO IOCOOMS B pasMepe AByXHeelIbHOTo 3apaborka (ctT. 36 K30T
1922 r.). ITo cmbicy a63. 2 c1. 36 K30T 1922 r. momo6HBI IepeBo MOT OBITh TOJIBKO Bpe-
MEHHBIM, II0Ka Ha NPeAIpUATUN He IMOSBIsIach paboTa, IS BBIIIOJIHEHUs KOTOPOi ObLI
NPUHAT PabOTHNK;

2) mepeBox paGOTHNMKA M3 OJHOTO IPENNPUATHS B APYToe, B TOM UNICIIE PACIIONIOKEH-
HOe B MHOJ MECTHOCTM. TaKoil IepeBOx ObLI BO3MOXXEH TOJIBKO C COIVIacKs pabOTHMKA,
B IIPOTUBHOM CJIy4ae TPYIOBOI JOTOBOP PacTOPTrajCs C BBIILJIATOV PaOOTHUKY BBIXOJTHOTO
mocobus B pasMepe OByXHemeJabHOro 3apaborka (ct. 37 K30T 1922 r.);

3) mepemelileHre 13 OJHOV MECTHOCTM B APYIYIO, B TOM UICJIE BMECTe C IpeIpus-
TUeM. YKa3aHHBII IIepeBOJ TO)Ke ObLI BO3MOKEH TOJIBKO C COIJIacus pabOTHUKA, MHaue
TPYROBOJ SOTOBOP PAaCTOPrajcs C BBIIJIATON PaOGOTHUKY BBIXOJHOIO ITOCOONSI B pasmepe
nByxHemenbHoro 3apaborka (cr. 37 K3oT 1922 r.). Kak sugum, B K30T 1922 r. mop mepe-
MellleHyeM paboTHIKA ITOHMMAJIOCh N3MeHeHe MECTHOCTY, B KOTOPOJ OH paboTal, B TOM
yucie BMecTe ¢ paboTomaTesieM;

4) B UCKIIOUUTEIBHBIX CIyYasx I IpeIOTBpAIlleHNs YIPOsKAOIIell OIacHOCTH JOIIy-
CKaJICS BpeMEeHHBIII IepeBof] paboTHIKA HA APYTyI0 paboTy, B TOM UMCIIe HE COOTBETCTBY-
foryio ero kpanndukarun. Cpoku mepesona B K30T 1922 r. ycraHoBieHBI He ObLIH, CO-
riacus paboTHUKA He TpeboBanock. OHAKO ecyiv BpeMeHHas paboTa OIIauMBaJIach BhIIIIE,
yeM Ta, Ha KOTOPYI0 OBLI IpUIJIAIIIEH HAHABIINIICS, TO OILUIaTa IIPOM3BOMNIIACH IIO BBIC-
reit craBke (cr. 36 K30T 1922 r.).

BasxkHoit rapanTueit nys paboTHUKOB ObL1a HopMa cT. 64 K30T 1922 r., mo xoTopoit, ecian
HaHIBILINIICS IepeBOANIICS Ha paboTy, OILIAUMBABIIYIOCS HIVDKE, 32 HUM COXPAHSICS €ro
IIpe>KHUI 3apaboTOK B TeueHMe OBYX HeJeslb CO MHS IepeBofa. Komekc Taxke 3aKpernisai
PAX rapaHTUil pabOTHUKAM B CiIy4yae M3MEHEHMS MX MeCTa >KUTEeIbCTBA B CBA3U C Ilepe-
BOJIOM Ha paboTy B ApYryi MecTHOCTb. COrsacHO CT. 82 paGOTHUKY HOJDKHBI OBLIM BO3-
MeILaThCsI PacXOofbl II0 Ilepee3qy Ha HOBOE MECTO JKMUTEJbCTBA, BHIJABAaThCS CYTOUHBIE 3a
BpeMs Ilepeesqa M NOIIOJIHUTENIBHO 3a LIeCTh JHEN B pa3Mepe He HIDKe 1/24 MecauHOro
3apaboTKa B IeHb, eQMHOBPEMEHHOE I10CO0Me B pa3Mepe ero MeCSUHOTO OKJIaaa IO MeCTy
IpeXXHell CIyXObI, a B ClIyuae Iepee3fa ¢ HUM €ro CeMbM — HOIOJHUTENbHOE eIMHOBpe-
MeHHOe Iocobue B pasMepe He HIDKe 1/4 ero MecsSuHOro 3apaboTKa Ha KaKIOTO ujeHa
CEeMBIL.

Hopma cr. 82 K30T 1922 r. 6puta ckoppektupoBaHa nocraHoBieHneMm BIIWK u CHK
PC®CP ot 5 mapra 1928 r.!, B COOTBETCTBUM C KOTOPHIM 3a IlepeMelllaeMbIM COXPaHSJICI
daxTuueckuit 3apaboTOK, eMy BO3MeIalINCh PACXOABI II0 Iepee3qy, BhIIIJIAUMBAINUCh CY-
TOuHbIe U3 pacyera 1/30 MecsuHOro 3apaboTKa 3a BpeMs IIpeOBIBAHNSA B IIYTU U HOIIOJ-
HUTEJIBHO 3a LIEeCTh JHEel, eqIHOBpeMEeHHOe IT0co0e B pa3Mepe MeCIUHOro 3apaboTKa 110
MeCTYy IIpeXKHell paboThl, a B cIyuae Iepeesfia CeMbl — JOIOJHIUTENIbHOE eMHOBPpEMEeHHOe
rmocobue Ha KaXKIOTr0 ujeHa ceMbU B pazMepe 1/4 mocobust caMoro repeMeraemMoro.

B nocranosnernu IJUK CCCP n CHK CCCP ot 9 Hos6ps 1927 r. «O KoMIleHcalusax Ipu
IepeBoiax U IpM HaliMe Ha paboTy B APYTMe MECTHOCTV» ObUIM OIpefesieHbl yCIOBUS
U MOPSOK OILIATHI ITOCOOMIT 1 PACcXOmOB IO Iepees3ny, a TaK)Ke HEKOTOpbIe MCKIIOUeHVIS
13 00X npaBwI. Tak, pabOTHUKY, IIepeBOAVIMOMY IO paclopsDKeHMIo paboTomaress Ha

! Cobpanne y3akoneruit PCOCP. 1928. Ne 31. Cr. 228.
2 Cobpanne 3axonoB CCCP. 1927. Ne 65. Ct. 660.
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MHOE MeCTO paboThl, B UACTHOCTYU €CJIVM IIePeBOJ ObLI CBSI3aH C HEOOXOMMMOCTBIO IIE€pe-
MeHBI IIOCTOSTHHOTO MeCTa >KUTEJIbCTBA, BBIILUIAUNBAJIOCH eAHOBPEMEeHHOe ITocobue B pas-
Mepe MeCIYHOro (aKTIUeCKOro 3apaboTKa I10 MeCTy IIpeXKHell paboThl K MOMEHTY BBIE3JIa,
a B Cilyuae Ilepee3fia WIEHOB €ro CeMbU — TaKXKe eIVHOBpPEeMEHHOe II0co0Me B pasmepe
1/4 mocobust caMOro mepeBOAMMOro Ha KaKJOTO WieHa ceMbH (II. «I'» CT. 2).

B npumeuanun kx ct. 114 K30T 1922 r. 6p110 yKasaHO, YTO HENPEPBIBHOCTH PaboOTHI,
JaBaBIIIas IPAaBO Ha OUYepeqHOI OTIIyCK, He Hapylllajach B Cilyuae IepeBoja TPyAsIerocs
II0 PACIIOPSDKEHMI0 afMUHUCTPALIMY U3 OTHOTO IPeIPUATUS WV yUPEXAeHNUs B APYToe
WM TIPU €ero Iepexofe M3 OLHOTO I'OCYJAapCTBEHHOTO YUPEXKIEHMUS VUIM IPeaNpUsTUS B
opyroe Ge3 mepepbiBa B pabore.

B nepBonauansHoit pemakiuu Kopmekca 3akoHoB o Tpyne PCPCP ot 9 mexabps 1971 r.!
(mamee — K30T 1971 r.) ObL1 3aKpeIjieH TEPMUH «IIEPEBOM Ha APYIYI0 paboTy», OJ KOTO-
PBIM B COOTBETCTBUM C 4. 1 CT. 25 IMOHMMAJICH:

1) nepeBox paboTHuKa (pabouero u CiIy»Kalero) Ha APyryo paboTy y Toro e paboTo-
matess (Ha TOM e IPeIpUATUN, B YUPeXKXAeHNIN, OpTraHMU3aln), T. €. IIePeBOd Ha APYTYI0
paboTy, He 0OYCIOBIEHHYIO TPYLOBBIM JOTOBOPOM;

2) nepeBox pabOTHUKA K APYyroMy paboTOmATEo;

3) mepeBox pabOTHUKA B APYTYI0 MECTHOCTH, B TOM UNCIIE C IIPEXHNM paboTogaTeIeM.

B K30T 1971 r. noHsATHe «IIepeMelleHe» BIIepBble IPMOOpPeIO COBpeMEeHHOe 3HAUEHIIE.
Ono moppasyMeBaso He BUA IlepeBoja pabOTHMKA Ha APYroe IpeRNpusATHe, B yUpesKie-
HIe JJIN XO35ICTBO, PACIIOJIOKeHHOe B TOit sxe miau mHoit MectHoctu (K3o0T 1918 r.), mnbo
13 OJHOI MECTHOCTU B JPYTYIO, B TOM UIICJIE BMECTe C IIpeANpUATUEM (K30T 1922 1.), a
n3MeHeHUe pabouero mMecra pabOTHMKA B paMKaxX OJHOro paboromaress 06e3 M3MeHeHUS
cyliecTBeHHbIX ycaoBuit Tpyaa (u. 2 cr. 25 K30T 1971 r.). B ciry u. 1 c1. 25 K30T 1971 1.
IIepeBOJ Ha APYTYI0 paboTy JOIYCKAJICS TOJBKO C COTJIacus pabOTHUKA, 33 MICKIIOUEeHEeM
Tpex CcliyyaeB BpeMEHHOIO IlepeBofa Ha APYTyi pabory (B cMbIciie M3MeHeHUs paboThI,
00yCIIOBIIEHHOI TPYXOBBIM JOTOBOPOM), KOT/Ia IOJyUeHUs TAKOTo corjacusi He TpeGoBa-
JIOCB.

1. PaGoTHUK BpeMeHHO IIepeBOAMJICSI Ha APYTyIo paboTy B ciIydae IIPOM3BOJACTBEHHOI
HeoO0XoaMMOCTH (IIPY 3TOM OILJIaTa COOTBETCTBOBAJIA BHIIIOIHIEMOII paboTe, HO He JOJDKHA
ObL1a OBITH HIDKE CpeIHero 3apaboTka Ha mnpexHeit pabore) (ct. 26 K3oT 1971 r.):

IJIS IIpeROTBpAllleHNs MM JUKBUAALMY CTUXUITHOTO OefCcTBUS, IPOM3BOACTBEHHOII
aBapuUy WM HeMeJJIEHHOTO YCTpaHeHMs MX IIOCIeACTBUIT (Ha CPOK, He IIPEeBBILIAIOLIINIL
OTHOI'0 MeCHIIa);

IV IIpefOTBpAIlleHNMsT HeCUACTHBIX CJIydaeB, IIPOCTOS, I'MOeIN MM IIOpYM TOCyHmap-
CTBEHHOTO VUM OOIIeCTBEHHOTO MMYII[ECTBA M B APYTUX MCKIIOUMTEIBHBIX CIydasx (Ha
CPOK, He IIPeBBILIAIOIINIT OJHOTO Mecsla);

IUISL 3aMelleHNsI OTCYTCTBYIOIIero paboTHMKA (Ha CPOK, He IPEeBBIIIAOIINII OJJHOTO Me-
cslla B TeUeHNe KaJeHIapHOTO TOfa).

2. B ciayuae mpocTost paGOTHMKM MOTIJIM OBITH IlepeBeeHBbI C YYeTOM MX CIIeLValb-
HOCTM U KBanmdukauum Ha APYTyi0 paboTy y TOro ke paboromaTess WIM K OPYTOMY
paboTonmarenio, pacIoJIOXeHHOMY B TOil ke MecTHocTu. Cpok IlepeBofa He MOT IIpe-
BBIIIATh OFHOro Mecsua. IIpm mepeBoje paGOTHMKOB Ha HIDKEOILIAUMBaeMyIo paboTy
BCJIEZICTBME IIPOCTOS 32 pabouMMM ¥ CIIy>KallVIMM, BBIIOJIHSBIIVMM HOPMBI BBIPaOOTKI,
COXpaHSUICS CpeqHMII 3apaboTOK IO IpeXKHelr paboTe, a 3a pabouMMM U CIyKalUMI,

! Begomoctu BC PCOCP. 1971. Ne 50. Cr. 1007.
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He BBIMTOJTHSABIINMY HOPMBI WV IIepeBeleHHbBIMY Ha IOBPEMEHHO OILIauMBaeMyio pabo-
Ty, coxpaHstach TapudHas craBka (okian) (cr. 27 K30T 1971 r.).

3. B xauecTBe AMCILMIUIMHAPHOTO B3BICKAHUI 3a HapylleHMe PaGOTHUKOM TPYHOBOIL
OUICLMILUIMHBI €r0 MOIVIM IIepeBecTV Ha HIDKeoIUlauMBaeMylo paboTy Ha CpOK OO Tpex
MeCALlEB MM CMECTUTh Ha HU3ILIYIO OOJDKHOCTH Ha TOT Ke CPOK (m. 4 u. 1 ct. 135 K30T
1971 r.). laHHOE OUCHMUIUIMHAPHOE B3bICKaHME OBLIO MCKIUEHO U3 Komekca 3akoHoM PP
oT 25 ceHTa0psa 1992 r. Ne 3543-1".

Heo6xonuMmo ormernts, uto corjacHo cr. 28 K30T 1971 r. mpu mpocToe u B ciydae
BPEMEHHOT0 3aMellleHNsI OTCYTCTBYIOIero paboTHMKA He JOITyCKaJCsS IepeBoj KBaaudu-
LMPOBAHHBIX PaboOUMX ¥ CIYXKAIMX Ha HeKBaAMMUIMPOBaHHbIE PAOOTHL.

Broocnencreun ykaszom IIpesupmyma Bepxosaoro Cosera PCOCP ot 5 despans 1988 r.2
B K30T 1971 r. 6p1; BHEeCEHBI N3MeHeHUd. B yacTHOCTH, CT. 25 ObLIa OOIIOJHEHA 4. 3 cle-
IYIOLIEro comepKaHms: «B cBA3M ¢ M3MeHeHNAMN B OpraHM3alM IPOU3BOACTBA U TPyHa
JOIyCKaeTCsl M3MeHeHNe CYIIeCTBeHHBIX YCJIOBMII TPy[Aa IpY IPOAOJDKeHUM paboThI IO
TOI K€ CIEeIMaTbHOCTH, KBaNUpUKAIMy Wiy qoJDKHOCTU. O0 M3MeHEeH!M CYIleCTBeHHBIX
YCIJIOBUIA TPyda — CUCTEM U Pa3MepOB OILIATHI TPYHa, JIbIOT, peKIMa pabOThI, YCTAaHOBJIE-
HUY JJIM OTMEHe HeIIOJIHOTO pabouero BpeMeHN, COBMeIeHMs Npodeccuii, N3MeHeHNN
paspsaaoB 1 HaMMEHOBAaHUS JOJDKHOCTEN M APYTUX — paOOTHUK MOJDKEH OBITh IIOCTAaBJIEH
B M3BECTHOCTDb He II03[JHee UeM 3a aBa Mecsara». [Ipu sTom eciu mpe)xHue CyIecCTBeHHbIE
yCJIOBUS Tpyda He MOTJIU OBITh COXpaHEHBI, a paOOTHUK He COIVIAIIaJCsS Ha IIPOIOJDKeHIe
PpaboThI B HOBBIX YCJIOBMSX, TO TPYZXOBOI JOTOBOP IpeKparnaicsd 1o 1. 6 cr. 29 K3oT 1971 r.

B ocranmpHOM paccMmorpeHHBIe mosoxeHNs K30T 1971 r. oTHocuTeIbHO IlepeBoda pa-
OOTHMKOB Ha APYyTyI0 pabory 3a 30 jeT [eiicTBUI KOJeKca U3MeHEeHUIT He MpeTepIIe.

B nepBonauanpHoit pegakunn Tpymnosoro komekca PO or 30 gexabps 2001 r. 6pL1 3aKpe-
IUIEH TePMUH «IIepeBOJ Ha APYTYIO IOCTOSHHYIO paboTy», IIOJ KOTOPBIM B COOTBETCTBUN
c 4. 1 cT. 72 NIOHUMAJNCE:

1) u3MeHeHMe TPyQOBOI PyHKIMM pabOTHNUKA;

2) U3MeHeHe CYILeCTBEHHBIX yCJIOBUI TPYLOBOTO TOTOBOPA;

3) mepeBOJ Ha ITOCTOSIHHYIO pabOTy B APYTYI0 OpraHM3aLINIo;

4) mepeBOJ B APYTYI0 MECTHOCTb BMeCTe C OpraHM3alI[Mell.

Takme popmMyampoBKy 0o0JIamany psSIOM HEJOCTATKOB C TOUKM 3pEHMUs IOPUINUECKO
TexHuKy. Hampumep, ymoTpebieHue cI0BOCOUETAaHMII «M3MeHEHNE TPYAOBOI (GYHKIIMU
paboTHMKa» WM «M3MeHEeHIe CYLeCTBEHHBIX YCIOBMII TPYXOBOTO JOTOBOpa» HAPYIIAIOT
JIOTUUECKOe IIPAaBMJIO JeJIeHUS IOHATUIA, ITOCKOJIBKY IIOHATHE «CYILLECTBEHHBbIE YCIJIOBUSA
TPyROBOTO JOTOBOpax» IIUpe IOHATUS «TpyHoBad pyHkius». CoriacHo a63. 3 u. 2 cT. 57
TK P® B mpexHelt pemakuum, AeiicTBOBaBIIel A0 6 OKTI0ps 2006 r., OXHMM U3 Cylie-
CTBEHHBIX YCJIOBMII TPyZOBOTO JOTOBOpa OBLIO YCJIOBME O HAaUMEHOBAaHUM HOJDKHOCTH,
CHEeIMAIBHOCTY, ITpodeccuy ¢ yKasaHMeM KBaIM(UKaIuy B COOTBETCTBUM CO IITATHBIM
pacmmcaHyeM OopraHmsalnuy, T. e. TpyngoBas ¢pyHkima. Kpome Toro, npencrasisercs Helle-
J1ecO00pas3HBIM MCIIOIb30BaHNE KOHCTPYKIUM «IIepeBOM Ha APYIYI0 IIOCTOSHHYIO paboTy
B TOJI K€ OpTaHM3alMy 10 MHNIATIBEe paboTOHaTeNI», IIOCKOIbKY OYeBUIHO, UTO B PAIe
cllyyaeB VHMIIMATOPOM IepeBofa (Hampmmep, M3MeHEHMS TPYXOBOM (PYHKLMM) MOKET
BBICTYIIUTH 11 PaOOTHIUK.

ITepeBom paboTHMKA Ha APYIYIO IIOCTOSHHYIO pabOTy B BUAE M3MEHEHUS CYIeCTBEH-
HBIX YCJIOBUII TPYZOBOTO AOroBOpa ObLI KOHKpeTmampoBaH B uu. 1-4 cr. 73 TK Pd:

! Poc. ras. 1992. 6 OKT.
2 Begomoctut BC PCOCP. 1988. Ne 6. Cr. 168.
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TPYAOBOE " COILIUMAJIBHOE IIPABO

«[lo mpmumHaM, CBA3aHHBIM C M3MEHEHMEM OPraHM3AI[MIOHHBIX VIV TEeXHOJIOIMYeCKUX
yCJIOBUI TPyHda, JOIIyCKaeTCs MI3MEeHEeHVe OIpeleIeHHBIX CTOPOHAMU CYIIleCTBeHHBIX YC-
JIOBUII TPyROBOTO JOTOBOpa II0 MHULMATIBE paboTomaTess MpU MPOJOJDKeHUN pabOTHU-
KOM paboThl 6e3 m3MeHeHNs TPyRoBoil pyHKumu». Paboromarens 06s3aH ObLI yBEJOMUTD
paboTHMKa 00 M3MeHEeHMIX He MeHee UeM 3a ABa Mecslia A0 ux BBemeHUs. «Eciam pabort-
HUK He COIVIaceH Ha IIPOJOJDKeHMe paboThl B HOBBIX YCJIOBMSX, TO paboTogaTeNb 00sI3aH B
MICbMEHHOI (popMe IIpemIoKUTh eMy MHYIO MMEIIYICI B opraHmsanuu pabory, cooT-
BETCTBYIOILIYIO €r0 KBIM(UKAIIUY ¥ COCTOSHUIO 3I0POBbs, a IIPU OTCYTCTBUU TaKoil pabo-
THI — BAaKaHTHYIO HIDKECTOSIIYI0 MOJDKHOCTh VUIM HIDKEOIUIAUMBaeMyI0 paboTy, KOTOPYIO
PabOTHMK MOXKeT BBIIIOJIHATH C YUETOM ero KBaIM(UKAIUM U COCTOSHUS 3XOpOBbsi». [Ipn
OTCYTCTBUY YKa3aHHOI paboThI, a TaK)Ke B CJIyuae OTKasa pabOTHMKA OT Hee TPYIOBOIL O-
roBOp IpeKpalaicd B cooTBeTcTBuM ¢ 1. 7 c¢1. 77 TK PD.

[Ipm sTOM BpeMeHHBINI ITlepeBO pabOTHMKA II0 MHUIMATABE paboromareis Ha paboTy,
He 00YCJIOBJIEHHYIO TPYZOBBIM HOTOBOpoM, coryacHo cT. 74 TK P® B mpexHeit pemakuyu
OBLII BO3MO’KEH TOJBKO B CJIydae IIPOU3BOACTBEHHOI HEOOXOAMMOCTH, K KOTOPOI OTHOCHK-
JIACH:

1) mpenmoTBpallieHMe KaTacTpo(dbl, IIPOM3BOACTBEHHON aBapmMM VN yCTpaHEeHNe II0-
CJIEJICTBUII KaTacTpodbl, aBapUI VIV CTUXMITHOTO OeICTBUI;

2) mpemoTBpallleHNe HECUACTHBIX CIIyUaes;

3) mpegoTBpalleHIe IPOCTOs (BpeMEHHOI IPMOCTAHOBKM PAGOTHI 110 IPUUMHAM 3KOHO-
MIYECKOT'0, TeXHOJIOTUUECKOT0, TeXHIIUECKOI'0 VIV OPraHM3aI[IOHHOIO XapaKTepa, a TaK-
Ke B CIyuasX IIPUOCTAHOBJIEHUs AESITeIbHOCTY B IOPSKe, IPEeIyCMOTPEHHOM 3aKOHOM);

4) npenoTBpallleHNe YHIYTOXEHNS MM IIOPYY MMYILeCTBa;

5) 3aMellleHIIe OTCYTCTBYIOILIETO paOOTHMKA.

ITpomoKUTENBHOCTD ITepeBoia I 3aMeIlleHNs OTCYTCTBYIOIIEero paboTHIKA He MOIJIa
IIPEBBINIATh OMHOTO MecCslla B TeueHme KajleHmapHoro roma (¢ 1 saBaps mo 31 mexabps)
(4. 2 c1. 74 TK P®), Bo Bcex ocTanbpHBIX cIyuasx — ogHoro mecsua (u. 1 cr. 74 TK P®). IIpnu
3TOM pabOTHUK MOT OBITH IlepeBefleH Ha paboTy, TpeOyIolyto Oosee HU3KOM KBaInMpuka-
LY, TOJIBKO C ero mucbMeHHOTo cornacus (4. 3 cr. 74 TK P®). B cuny u. 1 cr. 74 TK PO
paboTHMKa Heslb3sl ObLIO IlepeBecTy Ha paboTy, IPOTMBOIIOKA3aHHYIO €My II0 COCTOSHIIO
3I0POBBA.

Ceromns B cootBercTBMu € u. 1 c1. 72 TK P® omHoit n3 dpopm usmMeHeHUs ompeneseH-
HBIX CTOPOHAMM YCJIOBUII TPYZOBOTO JOTOBOpA SIBJISETCS IIepeBON pabOTHMKA Ha OPYTYIO
paboty. IIpu atom B yu. 1, 2 cr. 72! TK P® Brigensercs uersipe GOpMBI IepeBoa:

1) IOCTOSTHHOE MM BpeMeHHOe M3MeHEeHe TPYROBOil GYHKIMY pabOTHUKA;

2) IOCTOSTHHOE WJIM BpeMeHHOe M3MeHeHUe CTPYKTYPHOTO IT0fpasfaeeHusI, B KOTOPOM
paboTaer pabOoTHUK (ecau CTPyKTypHOe IlOApasfesieHue ObLIO yKa3aHO B TPYZOBOM JO-
roBope);

3) mepeBop paboTHIKA B APYTYI MECTHOCTh BMeCTe C paboTomareseMm;

4) mepeBop pabOTHMKA HA IIOCTOSIHHYIO paboTy K APyromy paboTomaTeo.

Takum o6pa3oM, B TPyHZOBOM 3aKOHOMATEIbCTBE 3apMKCUPOBAHBI CJIETYIOIVE BUIbI
mmepeBofa pabOTHMKA Ha APYTyI0 paboTy: 1) B 3aBUCKMOCTM OT CpOKa IIepeBOJa: IIOCTO-
SHHBII WJIM BPEeMEHHBIIT; 2) B 3aBUCUMOCTI OT COJEpKaHMs IIPABOBOI CBSI3M pabGOTHMKA
n paboTonaTes: IepeBox pabOTHMKA B paMKaX IIpe)XHero paboromareis MIM K OPYTOMY
paboromarento. [losokeHMe, COTIACHO KOTOPOMY 3aIlpeliiaeTcs epeBoAUTh paboTHMKA Ha
paboTy, MPOTMBOIIOKA3aHHYI0 €My II0 COCTOSHIIO 3J0POBbs, B HACTOsIIlee BpeMs 3aKpe-
1ieHo B 4. 4 cr. 72' TK P®.
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TPYJOBOE 1 COLIMAJIBHOE IIPABO

B nericrByromteit pegakiumu TK PO mpegycMoTpeHsI caydyam BpeMeHHOTO IlepeBoja pa-
OOTHMKOB Ha APYTyI0 paboTy y TOTro ke paboTomaTess:

1) B cBA3M ¢ M3MEHEHNEM TPYI0BOI PyHKIMM pabOTHMKA II0 COTJIAIIIEHNIO MEXIy HUM
1 paboTojareseM Ha CpoK He Oosee oguoro roga (u. 1 cr. 722 TK PD);

2) @IS 3aMelieHNsI BpeMEHHO OTCYTCTBYIOLIEro pabOTHIKA, 32 KOTOPHIM B COOTBETCTBIUI
C 3aKOHOM COXPAHSeTCs MeCTO paboThL. ITOT IepeBOJ BO3MOXKEH II0 COIVIALICHNIO MEXIY
pabOTHMKOM U paboTofaTeseM Ha JII000I CPOK HO BBIXOMA OTCYTCTBYIOI[Er0 pabOTHIKA Ha
paboty (u. 1 cr. 72%);

3) oy mpegoTBpAllleHUsT VI YCTpaHeHMs IIOCIeACTBUII KatacTpod, aBapmii, Hecuact-
HBIX CJIy4YaeB, II0’KapoB, HABOJHEHUII ¥ APYIUX Upe3BbIYAlIHbIX 00cTOsITeNnbCTB. Cormacus
paboTHUKa He TpebyeTcs, CPOK He NOJDKEH IIPEBBIIIATh OGHOro Mecsna (4. 2 cr. 72%). Pa-
OOTHUKY BBIILIAUMBAETCA 3apaboTHAsd ILIAaTa II0 BBIIOJHAEMON MM paboTe, HO He HIDKE
cpenHero 3apaboTKa II0 IpekHel pabore (u. 4 ct. 72%);

4) B ciy4ae IIpOCTOSI, HEOOXOMMMOCTY IIPeNOTBPALIECHNS YHUUTOKEHUS MM IIOpYU
UIMYII[ECTBA, 3aMell[eH)sI BpeMeHHO OTCYTCTBYIOIIEr0 pabOTHIKA, €CJIM 9TO BBI3BAHO YKa-
3aHHBIMI BBIIIIe Upe3BBIUANTHBIMU OOcTosTeabcTBaMu. [lepeBos Bo3MokeH Ge3 coriacus
paboTHMKA, TOJBKO eCiIM Apyras paboTa He OTHOCUTCS K pabote, TpeOyroleir 6oee HU3-
Kot KBaJIM(bMKauMM, U TOJIBKO Ha CPOK, He IIPEBBIMIAIONINII OJHOI0 MecAlla (u. 3 cT. 72%).
PaboTHUKy BbIIIaumBaeTcs 3apabOTHAs IIIaTa IO BBHIIOJHAEMOI UM paboTe, HO He HIDKE
cpenHero 3apaboTKa IO IpekHel pabore (u. 4 ct. 72%);

5) B COOTBETCTBUY C MEeAMIIMHCKNUM 3aKJIIOueHIeM, BbITaHHBIM paboTHUKY. IIpu sTom
TpebyeTcsl MICbMeHHOe corjiacue paboTHIMKa Ha Takoil mepeBoA. Eciau paGoTHMK HyXgaeT-
¢l BO BpeMEHHOM IlepeBofie Ha APYIYI0 paboTy Ha CPOK, He IIPEBBIIIAIOIINIL YeThIpEX Me-
CSILIEB, M OTKa3bIBAETCS OT TAKOTO IlepeBoja MM y paboTomaTess HeT IIOAXOAIeil pado-
TBI, paboTOgATENb 00513aH OTCTPAHNUTh PAOOTHMKA OT paboTHI Oe3 BHIIJIATHI €My B TeUeHUe
9TOTO Ileprona 3apaboTHOI IuIatel. Ecii pabOTHUK Hy’K[TaeTcs BO BpeMEHHOM IIepeBOJe
Ha JpYrylo paboTy Ha CPOK, IIPEBBILIAIONINI YeThIpe Mecsla, NI B IIOCTOSHHOM Ilepe-
BOJIe, I OTKa3bIBAETCS OT TAKOTO IlepeBofda Jmbo ecam y paboTomaTess HeT IMOIXOMASIIIE
paboThl, TPYIOBOIT JOTOBOP IpeKparaercs o 1. 8 u. 1 cr. 77 TK Pd.

B mepBoM m BTOpOM Cilydasix, eCIy I10 OKOHUAHNUI CPOKa IlepeBOAa IpeXXHss pabora
pabOTHUKY He IIpeJOCTaBJIeHa, a OH He IOTpeOOBaJ ee IIPEeJOCTABICHNSA U IIPOMOJIKAET
paboTaTs, TO yCJIOBHUE COIJIAIIIEHNS O BpeMeHHOM XapaKTepe IlepeBofa YTpaumnBaeT CIIy I
IIepPeBOJ CUMTAETCS MOCTOSHHBIM (4. 1 ct. 722 TK PD).

Ba)kHO OTMeTHUTH, YTO B HACTOsAIIIee BpeMs M3MeHEeHIe ONpefeseHHbIX CTOPOHAMMU TPY-
ZOBOTO OTOBOPA YCJIOBMII [0 IPUUMHAM, CBSI3aHHBIM C M3MEHEHMEM OpraHM3aI[IOHHbIX
VIV TeXHOJIOTMYECKNX yCIOBMII TpyAa, o cMblciy cT. 74 TK PO He aBngercs mepeBogoM.
EnuHcTBEeHHOE MCKIIIOUEHNIE 13 3TOTO IIpaBIUia JEMICTBYET, eCIU B pe3yJIbTaTe TaK!UX M3Me-
HeHII1 pabOTHUIK IIePeBOANITCS B APyroe CTPYKTYpHOe IoApasaesIeHye opraHnnsanum (ecamn
OHO yKa3aHO B TPYZOBOM JOTOBOpeE).

MoskHO chenath BBIBOJ, UTO COBPEMEHHOE IIPAaBOBOE peTyJIMpOBaHNeE IepeBoja paboT-
HIKOB Ha APYTYI0 paboTy BO MHOTOM SIBJISIETCS JIOTMUECKUM IIPOJOJDKEHIEM TPYIOIIPABO-
BBIX KOHCTPYKI[UIT, cGOPMUPOBAHHBIX B 3aKOHOAATEIHCTBE O TpyHAe KoHIa XIX — Hauama
XX B., a TaK’ke B HOPMAaTUBHBIX IIPABOBBIX AKTaX COBETCKOTO IIE€PUOJA.
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HAJTLHO20 NPUPOOONOTLIOEAHUS U IKOTOZUHECKOT 0e30nacHoCmu. AHATU3UPYemcs NoOHAMue 20cy-
0apcmeeHHO-4acmHoz0 napmuepcmea 6 cepe oxpauvl okpysicaroujeti cpedv. Kpumuuecku oyeHu-
sawmcs nonoxcenus Pedepanvrozo 3axona o I'YIl, komopovle 02pAHUUUBAIM BOZMONHOCHLL OM-
HeceHUs NPUPOOHDBIX pecypcos K 06veKmam coenauieHutl, He obecneuusarom npumenerue I'4I1 kak
PHIHOUHO20 UHCMPYMEHMA OXPAHbL OKPYHcarweti cpeobl.

Kimouesvie crosa: eocydapcmeeHHO-uacmuoe napmHepcmeo, npasosas 0XpaHa okpyxcaroujeii cpe-
0bl, PaAyUOHATTbHOE NPUPOOONOIL30EAHUE, IKOTIOUUECKUE NPOEKMbL

PROSPECTS FOR THE DEVELOPMENT

OF PUBLIC-PRIVATE PARTNERSHIP

IN THE FIELD OF LEGAL ENVIRONMENTAL PROTECTION
AND ENVIRONMENTAL MANAGEMENT

Maslova Ekaterina

Urals State Law University (Yekaterinburg),
e-mail: Katerina_m05@mail.ru

The article touches upon prospects for the development of public-private partnership in the field of
legal environmental protection, environmental management, and ecological safety. The concept of
public-private partnership in the field of environmental protection is analyzed. The author critically
estimates the provisions of the Federal Law on Public Private Partnerships that would limit the
possibility to refer to the objects of the natural resources agreements and wouldn’t provide the use
of public-private partnerships as a marketing instrument of environmental protection.

Key words: public-private partnership, legal protection of the environment, environmental
management, environmental projects

30 ampensa 2012 r. Ilpesunmentom PP yrBepxkneHbpl OCHOBBI TOCYJapCTBEHHON ITOJIMTHUKN
B 00JIACTU 3KOJIOTMUYECKOTO pasButusa Poccurickoit ®enepanum go 2030 ropa (mamee -
OcuoBbr)'. [IpuHATIE 5TOrO0 HOPMATUBHOTO IIPABOBOTO AKTA SIBJISETCI Ba)KHBIM TAIlOM Ha
IIyTY Pa3BUTUS POCCUIICKOTO 3KOJIOIMUECKOTO 3aKOHOAaTenbcTBa. OCHOBBI ONIpenessioT
CTpATernMUecKyIo 1Liesib, KJI0UeBble 3aauyl rOCyaapcTBa B 00JACTM OXPaHBI OKPY KaIoIeit
cpenpl 1 obecrieueHMsT 9KOJIOTUUECKOI 0e30I1aCHOCTI ¥ MeXaHM3MbI UX peanusarun. B ka-
JecTBe OJHOI'O U3 IJIABHBIX MEXAHM3MOB pellleHUs 3aJad pPasBUTHUS S3KOHOMIYECKOTO pe-
T'YJIMPOBAHUSA U PBIHOYHBIX MHCTPYMEHTOB OXpaHbl OKpYy:Karouiell cpeabl OCHOBBI 3aKpe-

IOPUINYECKUE ACIIEKTBI 3KOJIOIMM

! CIIC «Koucynsrantllmocy.
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IOPUANYECKUE ACIIEKTBI 3KOJIOI

IUIAIOT IIMPOKOe IpUMeHeHMe roCyaapcTBeHHo-uacTHOTro maptHepctBa (I'YII) mpu rocy-
JapCTBEHHOM (pMHAHCUpPOBaHMM (COPMHAHCUPOBAHMUI) MEPOIIPUATUIL IO O3TOPOBIEHUIO
9KOJIOTMYECKY HeOIaromoJyUHbIX TEPPUTOPUIL, JUMKBUOALNUI 3KOJOTUUECKOTO YIlepoa,
CBA3aHHOTO C IIPOILION SKOHOMMYECKON U MHOM AeATEJIbHOCTBIO.

B cBoro ouepens PenepanbHbIil 3akoH OT 13 mronda 2015 1. Ne 224-®3 «O rocymapcTBeHHO-
YaCcTHOM IIapTHEPCTBE, MyHUIMITAIIBHO-YaCTHOM ITapTHepcTBe B Poccuiickoit Peneparym
U BHECEHUN M3MEHEHMII B OTJeJIbHbIe 3aKOHOJaTeJIbHbIe akThl Poccuiickoit Pemeparimm»’
(mamee — 3akoH) omIpejessgeT OCHOBBI rocygapcTBeHHOro peryianposanusa I'UIl, momHomo-
uns Poccuiickoit Pepepanun, cyopektoB PO 1 MyHuimnanbHeIx 006pa3oBaHUIl IPU pea-
JM3aIMI COIVIAIIIEHNII O TOCYJapCTBEHHO-UaCTHOM IapTHepcTBe. Ero memamm gBigroTcs
CO3JaHNe IIPAaBOBBIX YCIOBUI U IPUBJIEUeHUS B 9KOHOMUKY Poccmiickoirt Penmeparym
VMHBECTULMI MTOBBIIIIEHNsT KauecTBa TOBApOB, paboT 1 yciyT, obecriedyeHne KOTOPbIMI I10-
TpeOuTenell OTHOCUTCS K BeeHUI0 OPTaHOB I'OCYJapCTBEHHOI BJIACTU U1 OPIaHOB MECTHO-
ro camoynpanieHus. Ilog rocyaapcTBeHHO-UaCTHBIM IApTHEPCTBOM B 3aKOHe ITOHMMAeT-
cs Iopuaumyecky opopMIIEHHOe Ha OIIpe[eJIeHHBIN CPOK M OCHOBAaHHOE Ha O0BbeIVHEHUN
pecypcoB, pacupenesieHUN PUCKOB COTPYTHIUECTBO IIYOJMUHOTO IMapTHepa, C OQHON CTO-
POHBI, ¥ YaCTHOTO IIapTHepa — C APYToif, KOTOpoe OCYyIIeCTBIAeTCS Ha OCHOBAaHUMN COIVIa-
IIIEHUS O TOCYAapCTBEHHO-YaCTHOM ITapTHEPCTBE, COIVIAIIeHNS 0 MyHMIUITAIBHO-YaCTHOM
IapTHEPCTBe, 3aKJIIOUEHHBIX B COOTBETCTBUI ¢ 3aKOHOM B LieJIIX IIPUBJIEUEHUT B 9KOHO-
MUKy YaCTHBIX MHBECTUIMII, o0ecIieueHuss opraHaMy IOCyJapCTBEHHO BJIACTU U Opra-
HaMI MeCTHOTO CaMOYIIpaBJIeHNUsI JOCTYITHOCTYM TOBapOB, paboT, YCIYT ¥ MOBBILIEHUS UX
KadecTBa.

Kak BumHO, 11enn peanmsalyy rocyIapCcTBeHHO-YaCTHOTO ITapTHEPCTBA HE OXBATBHIBAIOT
9KOJIOTMUECKYI0 cepy, HeCMOTpsI Ha TO UTO obecrieueHMe GIATOIPUATHON OKPYIKaloIIei
Cpenpl SIBISETCS IIEPBOCTEIIEHHON 3amauell rocymapcrBa. HeoOXoomMo IOHMMATH eIy
['YII 6osee mrmpoko, a peanmusaius npoektoB Ul qoymmkHa ObITH HAaIIpaBiIeHa Ha JOCTIDKe-
HIEe TaKMX 3aad COILMaJIbHO-9KOHOMIYECKOTO XapaKTepa, KaK oXpaHa OKpy»Kalolleil cpe-
IbI, obecrieueHne SKOJIOTMYeCKoil 6€30IMacHOCTY U PaIl{IOHAIBHOIO IIPUPOIOIIOIH30BaAHM.

B u. 1 c1. 7 3akoHa mepeunciensl 06beKThI cornanterns o I'UIl, cpenm KOTOPBIX K UMCITy
9KOJIOTMYECKY 3HAUMMBbIX MOXKHO OTHECT) OOBEKTBI, MICIIOJIb3yeMble IS OTAbIXa IPaXKaaH
1 TypusMa (HampuMmep, IPUPOTHbIE WU AEHAPOJIOTMUYECKUe MapKM, CAHATOPHO-KYPOPT-
HbIe MECTHOCTH 1 Ap.) (1. 12); 06BEKTHI GIarOyCTPOIICTBA TEPPUTOPUN (BKIIIOUAS O3eJIeHe-
HIIe TOPOJCKMX TeppuTopuii) (II. 14); 0ObeKTHI, Ha KOTOPBIX OCYLLECTBIIIEeTCI 00paboTKa,
yTuiansanus, obe3BpeXnBaHMe, pa3MelleHe TBEPAbIX KOMMYHAJIbHBIX OTXOHOB (1. 13);
MeJIIOpaTUBHbIE CUCTEMBI U OOBEKTHI MX WHXeHepHO! MHPpacTpyKTypsI (mm. 15). B u. 2
CT. 7 3aKOHA YCTAHOBJIEH 3aIIpeT Ha JMCIIOJIb30BaHlE UMYIIeCTBa, HAXOAAIErocs B MICKIIIO-
YNTEJIBHON TOCyHapCTBEHHON VIV MYHMIIAIIAIBHOV COOCTBEHHOCTM B KauecTBe OOBEKTa
cornamenus o I'4IL

Bce aro sHaumrennHo cykaer cepy npumeHenus: mexauusmon ['UIl B o6mactn oxpa-
HBI OKpY’KaloIllell Cpedbl M palyIOHAJIBHOTO IIPYPOMOIIONb30BAaHMA, TaK KaK, BO-IIEPBBIX,
IIPAKTUUECKN BCe IPUPOIHbIE 00BEKTHI HAXOMATCS B TOCYAapCTBEHHO COOCTBEHHOCTU U
B TOJl MM VHOJ CTEIeHN OTpaHu4eHbl B 000poTe, UTO OOYCIOBIEHO MX OCOOOI 3HAUM-
MOCTBIO IS >KM3HM OOII[eCTBA M 3KOJOTMM B I[€JIOM; BO-BTOPBIX, TOCYJAapCTBEHHO-UACT-
HOe TIapTHEPCTBO MOJDKHO OBITH OJHMM M3 IVIABHBIX MEXaHM3MOB O3JOPOBJICHMS 3KOJIO-

1 C3 Pd. 2015. Ne 29 (Y. 1). Cr. 4350. 3akoH Bcrymaer B cuiry 1 ssHBaps 2016 I. 3a MCKIIIOUEHNEM CT. 46, KOTOpast
BCTyTIa€T B CUJIY CO AHS OPMUMATBHOTO OIyOINKOBAHMA.
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IOPUINYECKUE ACIIEKTBI 3KOJIOIMM

T'MMYE€CKN He6narononyqnb1x TeppI/ITOpI/Iﬂ, OCHOBHBIM JICTOUHIWKOM 3arps3HEHUA KOTOPBIX
ABJIAIOTCA OTXOObI IIPOMBIINJIEHHOTO ITPOM3BOACTBA. Takum 06pa30M, 3akKoH He OTpakaeT
9KOJIOTMYECKUX IIPUMOPUTETOB AECATCIBHOCTI IroCydapCTBa, YCTAHOBJIE€HHBIX OCHOB&MI/I, n

He no3BoJigeT ucrnonb3oBaTth 'Yl B kauecTBe MexaHM3Ma PBIHOYHOI'O CTMMYJIMPOBAaHUA
OXpaHbl OKpY’Kalolllell Cpeabl ¥ PalMOHAJIBHOTO IPUPOMOIIOIb30BaHMA. B ¢BI3M C 3TUM
cumTaeM, uTo B 3aKOHe HEOOXOQMMO yUeCTh 3KOJOTMUeCKIe HAIIPABIeHNS Pa3BUTHUS TOCY-
JapCTBEHHO-YaCTHOT'O MApTHEPCTBA, a B CT. 7 BHECTU IIepPeYeHb VICKIIOUNTEIbHBIX CIIYy4aes,
KOI'/la OTpaHMUEeHHbIe MM U3BIThIE U3 000pOTa OOBEKTHI IIPUPOIBI MOTYT OBITH 0OBEKTOM
coryiarneHms.

3a pybexxom npumeHenue ['UIl nmeer qaBHIOK MCTOPUIO U IIMPOKO PACIPOCTPaHEHO,
HanpuMep, Bo Ppannun, Bennkobpurannu, CIIIA, Kanane, ABctpun, Benprnu. B Harein
CTpaHe roCyJapCTBEHHO-YaCTHOE ITapTHEPCTBO IBJIAETCA IPEeAMETOM IIPUCTAIBHOI'O BHU-
MaHIe yYeHBbIX-9KOHOMICTOB, OJHAKO B IOPUANUIECKON HayKe MCCIeqOBaHUI 110 JaHHO-
My BOIIPOCY JOCTATOUHO Majo'. PaGoT, ITOCBSIIEHHBIX BBISBIEHUIO U CUCTEMAaTU3ALINI
0CcOOEHHOCTeVl, MHCTPYMEHTOB M MeXaHN3MOB IOCydapCTBEHHO-YAaCTHOTO ITapTHEPCTBA B
cdepe mpaBoBOro obecrieueHMss OXpaHbl OKPYIKAIOILIE Cpeabl, PAallOHATIBHOTO IPUPOAO-
IT0JIb30BaHMs, 00eCIIeueHNsI SKOJIOTMUECKOI 6e30IacHOCTH, IT0OKA HET, HECMOTPS Ha TO UTO
TaKasgd MOJEJIb B3aIMOJEIICTBISA IrOCyapCTBa M YaCTHOI'O CEKTOpa IpeCTaBISeTCs BeCbMa
BOCTPeOOBaHHOIL.

Bmecre ¢ Tem peanusanms npuaiunos ['YI1 B chepe sKog0orny SBISIETCS OTHON 13 BaXK-
HeJIIMX 3ajau paaa rocyJapCTBEHHBIX IIPOTPAMMHBIX U IIJIAHOBBIX JOKYMEHTOB. B mpnu-
Mep MOKHO IpuBecTu ['ocynapcrBeHHyIo nmporpammy PO «OxpaHa oKpy»Karolen cpeabl»
Ha 2012-2020 romsr’, demepanpHyIo ILieJeByi0 Iporpammy «Ymcras Boma» Ha 2011-2017
rogpr’, CTparernio pa3BuTHs JecHOro KoMmiuekca Poccuiickoit $emepanum Ha mepuon 1o
2020 roma*, OCHOBBI rOCYyapCTBEHHOI IIOIUTUKM B 00JIACTY OXPAaHBbI 3aI[UTHI I BOCIIPOM3-
BozCTBa JecoB B Poccuiickoit Peneparmy Ha nepuon no 2030 ropma’, KOMIIJIEKCHYIO CTpa-
TErn0 OOpallleHNs ¢ TBEPAbIMI KOMMYHaNbHbIMI (GBITOBBIMU) oTXOHamMu B Poccuiickoit
denepanun® n ap.

B nacrosiee Bpems ocHoBHbIMU cepamu passutus ['UIl B Poccnu sBisrorcs crpo-
UTEJIBCTBO OOBEKTOB MHQPPACTPYKTYPHI, HETCKUX CAMOB, IIIKOJ, CIOPTUBHBIX OOBEKTOB,
IIPOrpaMMBbl KOMILIEKCHOI KMJION 3aCTPOMKU. DKOJIOTMUYECKMM IIPOEeKTaM HaJJIesKalllero
BHIIMAaHIUS II0Ka He y[eJISeTcs, XOTs, Ha Halll B3IV, OHM JOJDKHBI ObITH B UMCJIE IPUOPU-
TeTHbIX. Kak crpaBemnmBo orMmeuaeT T. B. IleTpoBa, K colmaibHO 3HAUMMBIM U KallMTa-
JIOEMKJM HY>KHO OTHECTM MHBECTHUIVIOHHBIE IIPOEKTHI, HAaIlpaBJI€HHbIE Ha CHIDKEHIE He-

! Cwm., HaripuMmep: I'y6anos M. A. TocymapcTBeHHO-UaCTHOE ITAPTHEPCTBO B peannsauny GyHKIuit Poccuitckoro
rocymapcrsa (BOIIPOCHI TEOPMI U IIPAKTUKM): aBToped. AuC. ... KaHA. opup. Hayk. CII6, 2010; Podun A. A. B3an-
MoJelicTBIe MEXXIYHAPOHOIO I BHYTPUTOCYAAPCTBEHHOTO IIpaBa B IIPABOBOM PETyIMPOBAHNN TOCYAAPCTBEHHO-
YaCcTHOTO IapTHepCTBa: aBToped. HUC. ... KaHM. OpUA. HayK. M., 2010; Beruyxas A. B. TocymapcTBeHHO-UacTHOE
MapTHEPCTBO: IIOHATHE, COAEpIKaHIe, IIPAaBOBOe peryimpoBaHme: aBToped. muc. ... KaHA. opua. Hayk. M., 2011;
Casonoe B. E. TocyqapcTBeHHO-4acTHOE ITApTHEPCTBO B Poccum u 3a pyGekoM: afMIHICTPaTIBHO-IIPABOBOE ICCIIE-
IoBaHUe: aBToped. QUC. ... A-pa puA. Hayk. M., 2013; Xodvipes A. A. AIMUHMCTPATUBHO-IIPAaBOBOE PEryIMpOBaHIe
roCyIapCTBEeHHO-YaCTHOT'O ITAPTHEPCTBA Ha COBPEMEHHOM 3Talle: ANC. ... KaHJ. Iopua. Hayk. M., 2013.

2 O ¢enepanpHOoM Oromkere Ha 2015 rox u Ha ILTaHOBBIN Hepmon 2016 u 2017 romoB: PemepalbHBIN 3aKOH
or 1 mexabps 2014 1. Ne 384-03 (pen. ot 20 ampess 2015 r.) // URL: http://www.pravo.gov.ru.

* Ilocranosnenue IlpaBurensctBa PP ot 22 mexabps 2010 r. Ne 1092 (pem. ot 2 mas 2013 r.) // C3 P®. 2011.
Ne 4. Cr. 603.

* IIpnkas Munmnpomropra PO, Muncensxosa PO or 31 oxrsabps 2008 r. Ne 248/482 // CIIC «KoucynbrautIliocs.

> Pacriopsoxenne IlpaButensctsa PP ot 26 centspst 2013 r. Ne 1724-p // C3 P®. 2013. Ne 40 (4. 3). Cr. 5096.

¢ IIpukas Muanpuponsr PO or 14 asrycra 2013 r. Ne 298 // HopmupoBaume B crpoutennscTse 1 KKX. 2013. Ne 4.
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IOPUANYECKUE ACIIEKTBI 3KOJIOI

TaTVBHOTO BO3MEVICTBUS XO3SJICTBEHHON MeATEeNBbHOCTY Y BOCCTAHOBJIEHVE HapPyIIIEeHHOIO
COCTOSIHMSI OKpY’Kalollei cpeabl (3eMelIb, BOAHBIX 0ObEKTOB U IIp.). « Takue IMpoeKThI 3aua-
CTYI0O HEBBIIIOJTHUMBI 0e3 pellleHNs 3a4ad 10 PeKOHCTPYKLIMI ¥ MOJEpHM3aUu KaK co0-
CTBEHHO IIPOM3BOICTBEHHBIX O0BEKTOB, TaK 11 00bEKTOB MHPPACTPYKTYPhI, HAXOJAIIMXCS
B FOCYJapCTBEHHOI JMJIN MYHUIIAIIAIBHO COOCTBEHHOCTI» .

JlaHHBIE TIPOEKTHI ITO3BOJIIOT OIPENeNNTh IIPUOPUTETHI B BbIOOpe Hambosee 3¢ddex-
TUBHOTO 1 pecypcocOeperaroliero crrocoba BIOKeHs MHBECTULIVII, OLIEHUTDb 9KOJIOI0-9K0-
HOMUUYECKYIO II0JIb3y IUIAHMPYEMBbIX MEpPOIPMATUII IS MX YYaCTHUKOB, BKIIOUAS TOCY-
mapctBo. OHM TakKe BBICTYITAIOT CIIOCOOOM IIPUBJIEUYEHMS K COTPYOHIUECTBY PasIMUHBIX
OpraHM3aUMil ¥ CHEIMAIVICTOB II0 3KOJOTUM, SKOHOMIUKE, IIpaBy U IPafoCTPOUTEILCTBY,
CYILIeCTBEHHO IMOBHIIIAIOT 3()(PEeKTUBHOCTH YIIPaBIeHNS 9KOJIOT0-9KOHOMIUECKIMHI PICKa-
MM, 00JIeryaroT KOHTPOJb 33 peaj3anyeil IpUpPOoIOOXPaHHbIX MEPOIIPUITIIA, CIYKaT OC-
HOBOJI IS CUCTEMHOTO aHaIn3a MHPOpMAIMM B pacCMaTpuBaeMoit obaactm’.

OKoJIOTMUeCKIe HallpaBJIeHMs Pa3BUTHSA FOCYyAapCTBEHHO-YACTHOI'O IApPTHEPCTBA MOK-
HO YCJIOBHO Pa3[eJINTh Ha TPY I'PYIIIBL.

1. IIpoexTh! B cdepe 0XpaHbI OKpYy’KaroIlell cpeabl M o0eclieueHNsI SKOJIOTmuecKoi Oe-
sonacHocT. K HUM oTHOCATCA:

mepepaboTKa M YTUIM3AIVs TBEPABIX OBITOBBIX OTXOHOB (CO3[aHIUE MEXMYHUI[AIIATb-
HBIX 00BEKTOB MH)XeHEPHOV MHPPACTPYKTYphI, B TOM UJICJIe pasMeIlleHe CTaHIVIT Iepe-
IPY3KI, COPTUPOBKM OOBEKTOB, MX IepepaboTku, obe3BpexmBaHmMs u 3axopoHeHus TBO
¢ mpuBieyeHreM MexaHn3moB ['UII);

peabunIuTans TEPPUTOPUIL, 3arPSI3HEHHBIX B pe3yJIbTaTe MPOLILION X03SIIICTBEHHOI Ie-
ATEJIBHOCTY IIPOMBIIIIIEHHBIX IIpeaIIpUITIUN;

IpeoTBpallleHlie 3arpsI3HEHNUsT BOJHBIX OOBEKTOB CTOYHBIMI BOAaMu (IIyTeM COBep-
IIIEHCTBOBAHMS CUCTEM BOIOCHAOKEHNSI, BOJOOTBEAEHMS U OUVICTKY CTOUHBIX BOJK);

9KOJIOTM3AIUS IPATOCTPOUTENBHOI AeITEJIBHOCTY II0 CPEeICTBAM yUeTa SKOJIOIMUeCKIX
TpeOOBaHMIT B IIpOLiecCe pealymsaliy IIPOEKTOB I'OCYAapCTBEHHO-UACTHOTO IIapTHEPCTBA
IIpY 3aCTPOIIKE TOPOACKUX TEPPUTOPUIL.

2. IIpoekTsl, HaIpaBJIeHHbIe Ha KOMILJIEKCHOE J pallJIOHAJbHOE JICIIOJIb30BaHME IIPU-
POIHBIX PECYpCOB:

OCBOEHI€ HOBBIX JIECHBIX TEPPUTOPUII (CTPOUTEIBCTBO JIECOXO3SAICTBEHHON WMHpa-
CTPYKTYPBI);

BOBJIEUEHNIE B 000OPOT TeXHOTEHHBIX MECTOPOKIEHUII II0JI€3HbIX MICKOIIAeMBbIX.

3. IIpoexTsI 110 cO3aHMI0 0CO00 OXpaHAEMBIX NPUPOTHBIX TEPPUTOPUIL ¥ OOBEKTOB U
MOAepKAHIE UIX PeXIMa.

Hambosee pacripocTpaHeHHBIMY B HACTOsIIIIee BpeMsI SIBJISTIOTCS IIPOEKThI, HallpaBlIeHHbIE
Ha 0JIarOyCTPOIICTBO 0CO00 OXpaHsAEMbIX IPUPOTHBIX TEPPUTOPUI U TOPOACKUX ITapKOB.

Oco6eHHO Ba)KHBIM BUANUTCS Pa3BUTHME COTPYIHMYECTBA FOCYHapCTBA M YACTHOTO CEK-
TOpa B MPOMBIIIEHHBIX I[eHTpax. JKOJOTMYeCcKas 0OCTaHOBKA 37eCh 3a4acTyI0 KPUTIUe-
CKasl, HaOJII0JAIOTCs YCTOMUMBEIE TEHACHIMY K AeTpafalyii II0UB, 3aTPsA3HEHNIO BOXHBIX
00'BEKTOB CTOYHBIMI BOJAMM, BBICOKasl 3ara30BaHHOCTh aTMocdepHOro Bo3ayxa. B cBere
IIpeCTaBICHHO KOHUEINIMY KPyIIHbIe IIPOMBIIITIEHHbIE IIPeAIPUATUSI — OCHOBHBIE 3a-
TPA3HUTEIN OKPY’Kalolleil Cpebl — MOTYT CTaTh IJIaBHOJ ABIDKYIIEN CUJION B peanmsa-
UM ¥ COLVIAIIBHO 3HAUMMBIX MTHBECTULIVIOHHBIX IIPOEKTOB.

! ITemposa T. B. PuHaHCUpOBaHUe B chepe OXPaHbI OKPY’Kalolell Cpedbl: HOBbIe I TPAAMLIMOHHbIE IIOOXOMABI //
Ikosormueckoe mpaso. 2010. Ne 6. C. 28-33.
2 Tykvanuukoe H. H., [TompasHuiti . M. DKOHOMUKa 1 OpraHM3auys IpupoxonoIs3oBanms. M., 2002. C. 448.
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Ceromus 30 npenmpuATHII OKas3bIBAIOT HaMOOJIbIIIee HETaTMBHOE BO3JEVICTBUE HA
OKpy»KaroIyio cpeny CsepaioBckoit obmacty. CoryameHus o B3aIMOJEVICTBUU B cdepe
OXpaHbI OKPY>KaloIllell Cpeabl 3aKJIIOUeHBI ¢ AeBAThbI0 U3 Hux: Pedrunckoir [POC, OAO
«CpenHeypasbCKMiT MeeIUIaBUIbHBIN 3aBOa», «CBsaATOrop», «MeTayypruuyeckmuii 3aBoj
nMmenn CepoBa», KOMOMHaTOM «YpainacOecT», IlepBoypanbCKuM pynoylpaBieHueM, Bol-
coxoropcknM 'OKom, npennpuatusmu «Bomnokanan» Exarepnubypra n Hipkuero Tarmna.
9Ty opraHmsaluy B3sIM Ha ceOst 00s3aTeIbCTBa IIO0 ITOITAITHOMY CHIKEHNIO BBIOPOCOB
BpEIHBIX BEIeCTB B aTMOC(EPHBII BO3yX, COPOCOB 3arpsI3HEHHBIX CTOYHBIX BOJ B BOJ-
Hble 00BEKTHI, 00bEMOB pa3Mell[eHNs OTXOIOB IPOM3BOACTBA M IOTPeOIeHNs [0 YPOB-
Hf, COOTBETCTBYIOIIIETO HOPMATMBHBIM ITOKasareiasaM. Kpome TOro, B COIVIAIlIeHUAX IIpeN-
YCMOTpEHBI COBMECTHBIE [EVICTBYA 110 BBIIIOJIHEHNI0 KOMIUIEKCa MEPOIPUATHUIL II0 OXpaHe
U BOCIIPOM3BOJCTBY IIPMPOTHBIX PECypPCOB, OJIArOyCTPOVICTBY CAHUTAPHO-3AIMUTHBIX 30H U
TEepPUTOPUIL TOPOIOB IPUCYTCTBUA NMpeaIpuaTuil. B Hacrosiee BpeMs B IIpolecce IIOA-
MMCAHMS HAXOMATCS ellle IIeCTh COIVIALIeHNII, Oojiee MecaTy — Ha CTaAWM COIJIACOBAHMS,
mouckKa 3QQeKTUBHBIX PELIeHNIT ¥ JOPaOOTKI.

dopmMupyeTcst colMaIbHOe IMapTHEPCTBO B c(hepe IKOIOIMUECKOTO Typu3Ma B IPUPOJ-
HbIX mapkax CseppamoBckoit obmactu. Ilpuponusie mapku «Peka Uycosas», «OneHbn py-
ubl», «BakoBCKMe MecTa», Ha TePPUTOPUAX KOTOPBIX PACIIONIOMKEHBI MaMATHUKIU IIPUPO-
IObI, MCTOPUYECKMEe O0BEKThI, CTAHOBATCS BCe 0ojiee IMOIMyISIPHBIMU OOBEKTaMIU Typu3Ma
U OTABIXA XKUTEJeIl obJacTu'.

B mpoMbIIUIEHHBIX permoHax IIpUMMeHeHIe MeXaHM3MOB ToCyHapCTBEHHO-UYaCTHOTO
IIApTHEPCTBA fABJISETCI OMHMM M3 CaMBbIX II€PCIEKTUBHBIX HAIIPaBIE€HMI IIPUPOTOOXPAH-
HOIT AedaTebHOCTU. IIpaBoBOe peryimpoBaHMe OXpaHBI OKPY’Kalolllell Cpefbl B permoHe
JOJDKHO OCYIIECTBIATBHCA C yUETOM IPUPOTHO-KIMMATUUECKNX OCOOEHHOCTEN M OCHOB-
HOTO BMJA XO3AJMICTBEHHON MAedTeJIbHOCTM, pa3BUBAIOIIEroCI HA NAHHOI TeppUTOPUI,
a 3aKOHOJATeIbCTBO CYOBeKTOB PP — oTpaskarh creruduKy sKOJOTMUECKIX, COLMATBHBIX
U 5KOHOMIUECKIX YCJIOBMII COOTBETCTBYMOIIEro cyobekTa PP. B HacrosIee Bpems peruo-
HaJbpHbIe 3aKoHbI 0 ['UIl mpuHaTe! 60s1ee ueM B 60 cyObekTax PP

Vnero Takoro mapTHepcTBa B cepe oXpaHBI OKpY’Karolleil Cpeabl ciaedyeT IOHUMATh
LIMpe, 2 He CBOAUTD MCKIIOUNTEIBHO K pealM3aluyi COBMECTHBIX MHBECTULIIOHHBIX IIPO-
exToB. JIto6bp1e POpPMBI TOCYTAPCTBEHHOM ITOAIEPKKM CYOBEKTOB XO3ICTBEHHOI [IeATeNb-
HOCTU IIPU PELIeHNI UMY COOCTBEHHBIX JIIM MHBIX 9KOJIOTMUECKNX IIPoOIeM B M3BECTHOM
CMBICJIe TIPEeCTaBIAI0T CO00II roCyJapCTBeHHO-YacTHOe mapTHepcTBo®. [lo cripaBeaimBoMy
cyxkpeHuto C. II. Kanmamraukosoii, I'YII o3HauaeT He TOJIBKO IIpMBJIE€UEHE YACTHOT'O CEKTO-
pa g GUHAHCUPOBAHNS MHBECTUIMIOHHBIX IIPOEKTOB HA OCHOBE TOXOM0OB, IIOJTYUYE€HHBIX OT
9KCILTyaTalu 00beKTOB MHPPACTPYKTYPhI, HO U IpMMeHeHue 3HAHMII U OIIBITa yIIpaBile-
HIIS YaCTHOTO CeKTopa I 6osiee apPeKTUBHOI peannsanny rocy apCTBEHHBIX IIPOEKTOB.

B MupoBOII IpakTMKe ToCyJapCTBEHHO-UACTHOE IApTHEPCTBO ITOHMMAeTCsd, KakK IIpa-
BIJIO, B JByX CMBICJIax. «Bo-IepBBIX, 3TO cucTeMa OTHOLIEHMII I'oCy[apcTBa M Om3Heca

' Naxanvuaxk I. 10. O nepcreKTuBax pasBUTISA MeXaHIM3MOB IOCYIapCTBEHHO-YACTHOTO IIAPTHEPCTBA B KOOI~
ueckoit cpepe // Auckyccus. 2013. Boim. 9; URL: http://www.journal-discussion.ru/publication.php?id=15.

2 06 yuactun CBepIIOBCKOIT 06IaCTI B TOCYAapCTBEHHO-YaCTHOM IapTHepcTBe: 3akoH CBepAIOBCKOI 06IacTI
or 23 masg 2011 r. Ne 28-O3 // O6a. ras. 2011. 25 mas; cm. Taxxke: O6 yuactun Caukr-IletrepGypra B rocyxapcTBeH-
HO-YaCTHBIX apTHepcrBax: 3akoH Cankr-Iletrepbypra ot 25 mekabpsa 2006 r. Ne 627-100; O6 yuactum MOCKOBCKOIT
00JIacTy B TOCYAapCTBEHHO-UACTHOM ITapTHepCcTBe: 3akoH MoCKOBCKoII obacTu or 8 mioHs 2011 r. Ne 80/2011-03.

* Tam xe.

* Kanawnuxoea C. I1. T'ocymapcTBeHHO-YaCTHOE IIAPTHEPCTBO B LIEJIAX YCTONUMBOTO 3KOJIOI0-9KOHOMMIUYECKOTO
Pa3sBUTNS Ha OCHOBe MapKeTMHroBoro noaxona // Hayu. Bectu. MITY. 2013. Ne 11. C. 69.
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IOPUANYECKUE ACIIEKTBI 3KOJIOI

B JIOI‘OBOpHOf;I (bopMe, KOTOpada IIMPOKO MCIIOJIB3YETCA B KAUECTBE MHCTPYMEHTA MEXKAYHA-

POOHOTrO, permoOHaJIBHOr0, MYHUIMITAIBHOTO, 9KOHOMIYECKOTO I COIMAIbHOTO Pa3BUTUA.
Bo-BTOpBIX, 9TO KOHKpETHBIE IIPOEKTHI, peal3yeMble Pa3INUHBIMY T'OCyHapCTBEHHBIMU
opraHaMu U GM3HECOM COBMECTHO VIV TOJBKO UACTHBIMU KOMIIAHMSIMMI Ha 0ObEKTax ro-
CYyZapCTBEHHON U MYHMI[AIIATBHOI COOCTBEHHOCTH. 3a pPyOeKOM IOCyZapCTBEHHO-UaCT-
HBIM IIapTHEPCTBOM IIPUHATO HA3bIBaTh OUEHb LIVPOKNII CIIEKTp OM3Hec-MOoMeJeil M OT-
HolleHuil. B camom 00111eM CMBICIE 3TOT TEPMUH IIPUMEHSETCS MPU JO0M MCIIOIb30-
BaHNUI PECYpPCOB YACTHOTO CEKTOpa IJIs yHAOBJIETBOPEHMS OOILIeCTBEHHBIX IMOTPEOHOCTETA.
Cdepsl mpuMeHeHNsI TOCYIapCTBEHHO-UACTHOTO ITAPTHEPCTBA B Pa3BUTHIX 3apyOeKHBIX
CTpaHaX OueHb pa3HO0Opas3Hbl. COTPyAHMUECTBO MEXAY IapTHEpaMU MOXXET IPOXOIUTh
B paMKaxX PasjIMUHBIX 3aKOHOMATEJIBHBIX CTPYKTYP, C pa3HOOOpa3sHBIM QMAalla30HOM 3aaau
U KOMIIETEHIIMIT» .

Hecmotps Ha ocTpyro HEOOXOIMMOCTD U IIPEMMYIIeCTBa MCII0JIb30BaHNS IOCYXapCTBEH-
HO-YaCTHOTO IapTHepCTBa B cdepe SKOJOTMY, MHBECTOPHI 3aMHTEPECOBAHbI B 9KOJIOTYe-
CKJI OpMEHTUPOBAaHHOM MHBECTMPOBAHNUN JINIIb (OPMATBHO. «AHAIN3 peanmnsaruiyi MHO-
I'MX MHBECTUIVMOHHBIX IIPOEKTOB IIOKa3bIBaeT, UTO B OCHOBHOM OHU OpMEHTMPOBAaHBI Ha
9KOHOMIUECKYI0 3 (PeKTUBHOCTE 6e3 TOKHOI pa3paboTKM U IPUMEHEeHUs CUCTEMBI Mep
110 00ecIleueHNI0 yueTa ITyOJMUHBIX SKOJIOIMUYECKUX MHTepecoB»?. Takmm obpasom, mpu-
OpPMTETHOII 3afauell TOCyJapcTBa B 3TOV 00JacTM NOJDKHA CTaTh BHIPAOOTKAa MeXaHM3MOB
MOBBILLIEHN I THBECTULIIOHHOM IPUBIJIEKATEJIBHOCTI M KOHTPOJIA 32 MICIIOJIHEHIUEM 3KOJIO-
TMYEeCKUX TpeOOBaHMIT Ha BCEX CTAAVAX peay3allyi IIPOeKTOB ToCydapCTBEHHO-YAaCTHOTO
napTHepcTBa. K cokajeHmio, Ha JaHHBIII MOMEHT MMeroluecs B Poccuy sKOHOMUKO- 1
OpraHM3alVIOHHO-TIPABOBbIe MEeXaHM3MbI He IT03BOJIAIOT 3()(EeKTUBHO OCYIIEeCTBIATh Me-
ponpuATUA B yKa3aHHOM HaIlpaBJIEHUN.
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L BEOE
K <«POCC/MCKOMY HOPVOVMYECKOMY >KVPHATIV>

O ITPABOBBIX ITOCJIEACTBUAX COBEPHIEHNA
CYB'BEKTOM IPEAIIPUHUMATEJILCKOUN NEATEJIBHOCTU
CAEJIOK BE3 HEOBXO/IUMOMH [1JI 3TOr0 JIMIEH3UU

XumkoB Anekceii EBreureBinmu

MarucrpasTt YpaJIbCcKoro rocygapcTBeHHOIO 0puamyeckoro yuusepcurera (Exarepuaoypr),
e-mail: himalex1990@yandex.ru

Cmamus nocesujena 00HOT U3 NPABOBLIX NPOOTEM TTUYEHIUPOSAHUS NPeONPUHUMAMETLCKOT Oes-
mebHOCIU — npobiieme NPagoevix NOCIeOCMEUTL COBEPULEHUST COETIOK CYOBEKMOM NPeonpuHUMa-
menbeKoll dessmebHOCMU 6e3 Heo6X00UMOti OIS 3M020 TUYEH3UU, KOMOPAs C613aHa Npeumyuje-
cmeeHHo ¢ npobenom 6 pezynuposanuu I'K PO dannoeo eonpoca. B pezynvmame aémop uzrazaem
cobcmeeHHoe 6UdeHUe B03MONCHO20 peuleHuss 0aHHOT npobTembi.

Knrouesvie crnosa: JTUYeH3UuposaHue, ocnapusarue cbenox, HedelicmeumernbHble COelKU

ON THE LEGAL CONSEQUENCES OF ENTREPRENEUR’S DEALS
CONCLUDED WITHOUT A LICENSE

Khimkov Alexey

Urals State Law University (Yekaterinburg),
e-mail: himalex1990@yandex.ru

The article is devoted to one of the crucial issues of licensing of entrepreneurial activities —
the problem of the legal consequences of the entrepreneur’s deals concluded without a license. This
problem is mainly caused by a legal gap in the RF Civil Code’s regulation of the matter. In the
conclusion the author suggests his own approach to solving the mentioned problem.

Key word: licensing, challenging of the deals, invalid deals

VccnemoBarenn cripaBeqInBO OTMEUAIOT, UTO «JIF000I IOpUANUECKUiT PaKT, COBEpIIIEHHbIT
C HapyILIeHNEeM yCJIOBUI yCTAaHOBJIEHHBIX 3aKOHOAATEIbCTBOM, SIBJISAETCSI HeOelCTBUTENb-
HBIM. BmecTe ¢ TeM BUI M IOPAXOK HACTYIUIEHMS TeX VIV WHBIX ITOCIeNCTBUI HeIel-
CTBUTEJIBHOCTY, & PAaBHO CaM IIOPAAOK yCTAaHOBJICHNS HeOeVCTBUTEIBHOCTM IIPABOBOTO
OCHOBAHMS [IEJICTBYIOI[EeMY 3aKOHOHATEJIbCTBY, 3aBUCAT OT IPUPOABI KOHKPETHOTO IOpMU-
anueckoro daxta»'. B opuanmueckoit Hayke He3aKOHHBIE caeku, ucxons u3 Hopm ['K PO,
IeJIATCS Ha OCIIOPUMBIE ¥ HMYTOKHEIE. [[pyuem TpaguMIMOHHO COOTHOIIEHIe HOPM O HUI-
YTOKHOCTY U OCIIOPVMIMOCTI PACCMATPUBAETCS KAaK «COOTHOIIIEHVE HOPM OOIIUX (HOPMBI O
HUUTOXXHBIX OCHOBAHMSIX) U CIIELMATHHBIX (HOPMBI 00 OCIIOPUMBIX CHENKAX)...»%

B 2013 r. Hauanace ouepennas pedopma 'K PP, B pesynpraTe KOTOpOI M3MEHEHUIO
ITOABEPIIIOCH OOJIBIIMHCTBO MMOJIOKEHMIT O CHeIKax M MX HenelcTBureabHOCTH. [loaTomy
CJIO’KHOCTB PAcCCMOTPEHMS JaHHOTO BOIIPOCA COCTOUT B TOM, UTO MHOTVE IOPMAMUECKIE
MCCIeOBAaHMUS U Cyne0OHAs IIPAKTMKa, KAaCAIIIecss BOIPOCOB HENECTBUTEIbHOCTU CHe-
JIOK, B TOM UIICJIe CIEeJIOK, COBEPILIEHHBIX B OTCYTCTBUE JIMIIEH3WM, IIOTEPSIIN CBOIO aKTy-

! Cepeees A. I1. T'paskIaHCKO-TIPABOBbIe ITOCIEACTBMS aHHYJIMPOBAHMS JIMLICH3UM Ha HEeIPOIOIb3oBaHMe // 3a-
KoH. 2011. Ne 11. C. 101.

* Umowuna M. H. Pedopma oTeuecTBEHHOTO IPa)KIAHCKOTO 3aKOHOIATEIbCTBA O HEJECTBUTEIbHOCTI CHENIOK:
nemu u akryanpHoe cocrogaue // CIIC «Koncynprantllmroc».
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aJTbHOCTB. A 3HAUNUT, IIPUOETCA OIIMPATBCA B IIEPBYI0 OUEPEND HAa MCCIENOBAHNA ITOCIEN-

HUX JIBYX JIET.
B cuny panee peiicrBoBaBileii pegakuun cT. 173 I'K PO «cpenka, coBepleHHasd 0pu-
OMYECKUM JIUIOM... He MIMEIOLIUM JINIEeH3UI0 Ha 3aHATI€ COOTBETCTBYIOIEN HeATeJIbHO-
CTBIO, MOKET ObITh NIpPU3HAHA CYJOM HENEeVICTBUTENHHOI IO MCKY 3TOTO IOPUANYECKOTO
nnia, ero yupennrtens (YYaCTHMKA) MM TOCYHApPCTBEHHOTO OPTaHa, OCYIECTBIISIOIIETO
KOHTPOJIb JUJIM HAJ30p 32 AeATeJIbHOCTBIO IOPUANUECKOro JINIA, €CIN A0KA3aHO, YTO APY-
rasg CTOpOHAa B CHeJIKe 3HaJa MM 3aBeJJOMO IOJDKHA ObLIa 3HATh O €€ He3aKOHHOCTVI».
Takum o6pasom, ecinu BBIABISICT QaKT COBepLIEHNS COeNKy 0e3 JMI[eH3UM, HACTyIaIn
BIIOJIHE OIpefleJIeHHbIe IpUANUECKIe IOCIeACTBIS. YKa3aHHas CeJIKa MOTIJIa ObITh IIPU-
3HaHA CYJOM HeeCTBUTENBHOI 110 VICKY CTPOTO KOHKPETHBIX CyOBbEKTOB IIPU OTHOM yC-
JIOBUIL: B CyJle JOKa3aHa OCBeJOMJIEHHOCTb APYIOJl CTOPOHBI CHEJIKI O €€ He3aKOHHOCTU
(MHBIMU CJIOBaMM, CYILIECTBOBAJI KOMIUIEKC YCIOBUIL MPU3HAHMS CHEIKU HeXeICTBUTEh-
Ho11). COOTBETCTBEHHO OOJIBILIYIO POJIb UTPAO 0OOCHOBAaHIE B CyIe HEIECTBUTENHHOCTI
TaKMX CHEJOK. Ba’kKHO, UTO CHOENKM, XOTS M COBEPIIANNCH C HapyIlleHreM TpeOOBaHUS 3a-
KOHOJATeJIbCTBA, He IIPM3HABAJIICH 3aKOHOM HeelICTBUTEIbHBIMY aBTOMATUUECK.

B pesynbraTe nmpunatua PenepanbHoro 3akoHa oT 7 mad 2013 r. Ne 100-®3 «O BHe-
CeHIN M3MEHEHUII B moppasnensl 4 m 5 pasfena I wactu mepBoil u craTbio 1153 wactu
TpeTbell I'pasxkmanckoro kogekca Poccmiickoit ®epnepanum» cr. 173 I'K PO nperepnena us-
MeHeHUsI: cTajla MHOoIT cepa ee meitcTBus. Termepb OHA PeryanpyeT peXUM CHEJIOK, COBEp-
LIEHHBIX IOPUANYECKUM JUIOM B IIPOTUBOPEUYUN C LEIIMU NeITeIbHOCTU, OIIpeeIeHHO
OTpaHMYEHHBIMI B €r0 yUpeAUTeJbHbIX HOKyMeHTaX. Kak MOKHO 3aMeTUTh, B TeKYILei
penakuun ct. 173 I'K P® peus He mpaeT o HaMIMumMy JIMLUEH3NM KaK yCIOBUM COBEpLIEHUS
CHeJIKM, TEPMUH «JINILeH3UsI» BooOIe He yrorpebisercs. CieqoBaTeabHO, BOIIPOC O He-
IEeVICTBUTEILHOCTY CHEJIOK, COBEpPIIIEHHBIX B OTCYTCTBIUE JIMLIEH3NN, OOJIbIlle He OXBAThIBA-
eTCsl YKasaHHOII craTbell. bosee toro, muble cratbyu I'K PP, mocssieHHbIE cienKaM, TakxKe
HaIIpIMYIO €ro He peryiaMeHTUPYIOT.

Takum 00pa3oM, MOXHO yTBEp>KOaTh, YTO BO3HUKJIA IIpaBoBas IpobiieMa, CBSI3aHHAS
C OTCYTCTBMEM IIPIMOI'0 3aKOHOJATEJIBHOT'O PeryJIMpOBaHUsA CHAEJIOK, COBEpPIIEHHBIX B OT-
cyTcTBMe NuileH3um. He coBceM IOHATHO, BO-IIEPBBIX, K KAKOMY BUAY CHEJIOK OTHOCUTH
CHEJIKM, COBeplIeHHble B OTCYTCTBME JIMIIEH3UM; BO-BTOPBIX, KaKOl HOpPMOI B II€pBYIO
ouepeab ciaeayeT pyKOBOACTBOBAThCA IJI IPM3HAHUA TAKOM CHEJIKM HeOelCTBUTEIbHOIL;
B-TPeTbUX, KAKOBBI IIOCIECTBIUA €€ HeeICTBUTEIbHOCTI.

IIpaBoBBIE OCHOBBI JieJIeHNS HeAeMCTBUTENbHBIX CAEJIOK Ha HUUTOKHBIE U OCIIOpMMBIE
3aJ105keHbI B II. 1 cT. 166 I'K P®: «Chenka HenelicTBUTENbHA 110 OCHOBAHUAM, YCTaHOBJIECH-
HBIM 3aKOHOM, B CVWJIy IIPM3HAHUS ee TAaKOBO CyOoM (OCIIopmMasi CaesIKa) 100 He3aBICH-
MO OT TaKOTO IpM3HAHUS (HMUTOXKHAs CIeNKa)». B IopuanmuecKoit inuTepaType oTMeuaercs,
UTO «HOPMBI O HeJIeJICTBUTEJIbHOCTHU CHeJIOK npeskHell penakiuy 'K PO nepecranu peraTts
HaCYIIHbIE 3a/1aull TPaKJaHCKOro 060poTa, HAalIpuMep JAaHHBII MHCTUTYT HE YUaCTBOBAJ B
CO3MaHMM TPAKTAHCKO-TIPABOBOTO MeXaHM3Ma 3aIlUThl IyOJIMUYHBIX MHTEepecoB»'. «Huu-
TOXKHOCTh MMeeT I10 O0IlleMy IIpaBMIy HeoOpaTUMBIN XapaKTep: CHeJKa... He MOXeT ObITh
LUCLIeJIeHa" HI JaBHOCTBIO, HU MOCJIEAYIOIIUM YCTPaHEHNEM IIOPOKOB IJIU BOCIIOTHEHUEM
HEeJIOCTAIOINMX 3JIEMEHTOB cocTaBax’. IIpyM 3TOM CYTBIO «MICIIeJIEHNS» Ha3bIBAIOT «IIPVIA-
HIle HIUTOXKHOI CHEeJIKe IPUANYECKON CUJIBI C MOMEHTa ee coBepuieHus. Ilocienctsuem

' Unmowuna M. H. Ykas. cou.
? Tyso06 /. O. HIYTO>XHOCTB ¥ OCIIOPMMOCTD IOPUAMIECKOI CHEJIKI: ITaHAEeKTHOe YUeHIe U COBpeMEeHHOe IIPaBo.
M., 2006. C. 72.
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UCLIeJIEHNS OCIIOPMMOCTH BBICTYIIAeT... OTIafieHNe Y IMOATBEPAMBILIErO CAEIKY JIMIA IIpa-
Ba Ha ee JasbHelllllee ocriapuBaHue»'. CiaemoBaTeIbHO, AT yCTAHOBJIEHNS HUUTOKHOCTI
CHeJIKM HOCTATOYHO 3a(UKCUPOBATh KOHKPETHbIEe OCHOBaHNUA B (pefepaIbHOM 3aKOHE, UTO
He 3aBUCUT OT TOTO, IIpM3HAET ee CyJ HeJelICTBUTeIbHOI miun HeT. «Pemenne cyna, BeI-
HeCeHHOe II0 JICKy O HIMYTOXKHOCTIL... HUIUEro He MeHAeT B MaTepUaIbHO-IIPAaBOBBIX OTHO-
IIEHMSX CTOPOH M TPeTBUX JIMI]: CHeJKa KakK ObLIa, TaK M OCTAeTCs HeJelICTBUTEIBHOM» .
Kax yxe OBLIO CKa3aHO, B IIpeXKHeM ITOAXOMe 3aKOHOJATeJN K HeAelICTBUTEIBHOCTI CHe-
JIOK, COBEpPIIEHHBIX B OTCYTCTBME JIMI[EH3NIN, ICHO IPOCIEXUBAIACH OCIIOPMMOCTD TaKMX
CHeJIOK, @ He HIUTOKHOCTb B CIJIy HEOOXOAMMOCTY IPU3HAHUS MX HeXeVCTBUTEIbHBIMU
Ha OCHOBAHNI pellIeHNs Cyaa.

B mwmrepaType cIpaBeqIMBO ITOAUEPKMBAETCH, YTO «OTHOCUTEJIbHAS HeIelICTBUTEIb-
HOCTb (OCIIOPMIMOCTB) CHEJIKU O3HAdaeT, YTO AEVCTBUSA, COBEpIICHHBbIEe B opMe CHEJIKI,
MIPU3HAIOTCA CYAOM IIpU HAIMUUU IPeAyCMOTPEHHBIX 3aKOHOM OCHOBAaHNII HeIeVCTBI-
TeJIBHBIMH I10 MICKY 3alHTePeCOBAHHBIX JIUI»’. Ha camoM nese, eciv cpaBHMBATh HUYTOX-
HBIe ¥ OCIIOPMMBIE CHEJIKN, TO KJIIOUeBOe pasyindye MeKAy HUMM — IIPaBOBOE CPEICTBO
NMpU3HAHNA UX HeNeMCTBUTEIbHBIMIU B CIUIy 3aKOHA (HMYTOXKHBIE CHEJIKM) JIMO0 B CUILY
pelireHus cyna (OCIIOpMMBIe COENIKIA).

Hu B ognoit Hopme I'K PO ne ymommHaercs 06 OTCYTCTBUM JIMI[EH3UM KaK OCHOBAHUM
IJI IPM3HAHNA HeJeMICTBUTEIBHOCTY CHeJIKNM. MOXXHO JIM B JaHHOM CJIy4ae TOBOPUTH O
npobese B 3akoHe? B cuty 1. 1 ct. 6 'K P® «B ciryuasx, Korja mpexycMOTpeHHBIE ITYHKTA-
My 1 u 2 cTateu 2 HacTosAero Kogekca OTHOIIEHNS IIPSMO He yperyJIMpOBaHbI 3aKOHOdA-
TEJIbCTBOM JLUIV COIVIALIEHVEM CTOPOH ¥ OTCYTCTBYeT IIPMMEHMMBII K HUM O0BbIYAll, K Ta-
KM OTHOIIEHMAM, €CIM 3TO He IPOTUBOPEUNT MX CYIIECTBY, IIPMMEHSIETC TPaKIaHCKOe
3aKOHOMATEJIBCTBO, PeryJIupyolllee CXOMHbIe OTHOIIIEHNS (aHAIOTM 3aKoHa)». HecomHeH-
HO, UTO OTHOLLIEHMS, CBSI3aHHBIE C COBEpILIEHIEM CAEJIOK Oe3 JINMIIEH3UN, COCTABISIOT IIpe/-
MeT Tpa’kJaHCKOro IIpaBa U IpaMo He yperyiupoBaHbsl Hopmamu 'K P®. CienosarensHo,
MO>KHO BEeCTH peub O IIpo0ejie B IpaBe ¥ IPUMEHATh K 3TUM OTHOIIEHUSM TPaKIAHCKOe
3aKOHOJIATeJIbCTBO, PeTyJNpYyIolllee CXOOHbIe OTHOIIeHNd. V3 mpuBeneHHON HOPMBI BBI-
TeKaeT, UTO 3TO MOeT ObITh 1 'K P®.

HTak, HeoOXOQUMO OIpefeuTh OOILIyI0 IIPaBOBYI0 HOPMY, KOTOpas perjlaMeHTHUpPYyeT
HeJeMICTBUTEILHOCTD CHEJIOK, B TOM UIICJI€ COBEPIIEHHBIX B OTCYTCTBUE JULIEH3UN. TaKyro
HOpPMY, KaK IpefcTaBisgeTcs, conep>kut ct. 168 'K PP («HeneiicTBUTEIBHOCTD CHEIIKM, HA-
pylIaoIieil TpeOOBaHMs 3aKOHA VIV MHOTO IIPaBOBOrO akTa»). O6Iee TpeboBaHMe chop-
MYJIMPOBAHO B II. 1 JAaHHOM CTaThN: «3a MCKIIOUEHIEM CIYUaeB, IIPeIyCMOTPEHHBIX ITyHK-
TOM 2 HACTOSIIIEeNI CTaTh) VIV MHBIM 3aKOHOM, CIeJIKa, Hapylllaromas TpeOoBaHusA 3aKOHa
MV THOTO IIPABOBOTO aKTa, IBJIAETCA OCIIOPMMOIL, eClIM 13 3aKOHA He CIeAyeT, UTO JOJDK-
HBI IIPUMEHATBCA OPYTrue IOCIeACTBUA HapyIIeHNs, He CBI3aHHBbIE C HeIelICTBUTEIbHO-
CTBIO CHEJKM». [J03TOMYy, eciIu yUUTBIBATh, UTO COBEpILIEHNEe CAEJIKYM CyObeKTOM IIpeaIIpi-
HIIMATeJIbCKOJI JesATeIbHOCTY Oe3 JIMIeH3NM HapyllaeT TpeOoBaHMe 3aKOHA, MOXKHO IIpefi-
ITOJIOKUTD, YTO TaKMe CHEJIKM OTHOCATCI K ocrnopmMbIM. OgHako B cury 1. 2 cr. 168 'K
P® «cpmenka, HapyIIaromas TpeOOBaHMSA 3aKOHA YTV MHOTO IIPABOBOTO aKTa M IIPU 3TOM
Iocsrarllas Ha IMyOJIMJHbIe MHTepechl JuO0 IIpaBa M OXpaHsAeMble 3aKOHOM MHTEpeChl
TPeTbUX JIMI, HMYTOXKHA, €CJIM U3 3aKOHA He CJIeJyeT, YTO TaKad CHeJIKa OCIIOpMMA W

! Tyzo06 /. O. Yxas. cou. C. 169.

2 Tam xe. C. 71.

> Cemkuna E. M. HepmeiicTBUTEIBHOCTD CHENIOK B IpakTaHCKOM 3aKoHopmareinbcTBe Poccuiickoit ®enepanvy //
URL: http://www.k-press.ru/bh/2001/1/siomkina/siomkina.asp.
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JIOJLKHBI TIPUMEHATbCA Jpyrue IIOCIeNCTBUSA HapylLIeHUs, He CBA3aHHBIE C HemelCTBU-
TEJILHOCTBIO CHEIKII».

Mo>XHO yTBepXHaTh, UTO CHENKM, COBEpIIeHHbIe 0e3 JMIIeH3UN, ITOCITaloT Ha my0my-
HbIe MHTEPeCHl, a 3HAUNT, UX ClIeIyeT OTHeCTU K cepe merictBus 1. 2 cT. 168 K PP. Takyro
MO3MLIMIO pasfeiideT psaa ucciaenosaresneir. Hanmpumep, ormeuaeTcs: «II0CKOJIBKY MHCTUTYT
JNIEeH3UPOBAHMS IIPU3BaH OXPaHATh IIyOJIMUHbIE MHTEPECHI, )KM3Hb 11 3[0POBbe IPaKIaH,
COBepIlIeHNe CAEJIKM B OTCYTCTBUE HEOOXOAMMOIL JINIEH3UM SIBJSETCS HeICTBUEM, Hapy-
[IAOIIUM TpeOOBaHMS HOPMATUMBHOIO IIPABOBOTO aKTa M IIOCATAOINMM Ha IyOJIMUYHbIE
MHTepechl 1100 MpaBa U 3aKOHHbIE MHTEPEChl TPEThbUX JUI[. [109TOMY Takas cHesKa sBIIs-
€TCsI HIUTO)KHOJI, eCJIV MHBIe IIOCJIeICTBII He IpeyCMOTPeHbI 3aKoHOM» . «IIpm cucrem-
HOJ OIleHKe BCEX OCHOBAHUII HeOelICTBUTEIbHOCTM MOKHO CHEJIaTh BBIBOJ, UTO MaHHAT
cesKa, 110 HallleMy MHEHUIO, MOKeT BO3BPATUThCA B KaTEeTOPUIO HE3aKOHHBIX CHEJIOK KaK
Hapyimarolas TpeboBannusa ®3 or 4 mag 2011 r. Ne 99-03 O nuneH3MpOBaHUN OTHAEIHHBIX
BUIOB EATeJbHOCTHU ... U COOTBETCTBEHHO IyOJIMUHBIE MHTEPECHL. B 3aKOHOMATENBCTBE
0 JIMLIEH3VPOBAaHUMN TPaKIAAHCKO-IIPABOBBIE ITOCJIEACTBMSA COBEPILEHNS TAaKUX CHEJIOK He
yCTaHOBJIEHBI, YKa3aHbl JINIIb aMIHUCTPATUBHO-IIPAaBOBbIE ITOCIENCTBUS» . VI3I05KeHHOe
II03BOJISIET TOBOPUTH O TOM, UTO B CJIyuae COBEpILIEHUs CYyObeKTaMI IIpeAIpUHMATEIb-
CKOJI [IeITeJIbHOCTM CHEJIOK 0e3 HeoOXOAMMOII [IJI 9TOTO JMULEH3UN WU ¢ HapyLIeHUIMU
€€ YCJIOBMIL 3TU CAEJKM MOJKHBI CUMTAThCd HUUTOXKHBIMI HE3aBUCUMO OT IIPU3HAHUA UX
TAKOBBIMI CYIOM.

Bompoc o mpusHaHuM COeoK CyObeKTOB IMpeaIpIHIMATENIbCKOI eATeIbHOCTH, COBEp-
IIIeHHBIX 0e3 IMIeH3UN, HeelICTBUTEIbHBIMIU CTAHOBIUJICI IIPEIMETOM CYAeOHBIX CIIOPOB.
Taxk, BeIABMTATIOCH TpeGOBaHMe O MPU3HAHNY JOTOBOpa OKa3aHMs ayAUTOPCKUX YCIYT HU-
yTOXKHOI crenkoit. Ho ApOuTpaskHBII Cy[ YpaJIbCKOTO OKpyra IOCUMTAl TaKyI CHENIKY
ocrtopumoit: «Cyabsl BEpHO yKasayy, YTO B JaHHOM cJlyuae OocIlapyBaeMas CJeJIKa SIBJIgeT-
cs1 OCIIOPUMOIL, a He HUUTOXHOIL. [Ipn 3ToM ocriopumast ceska MoskeT ObITh IIpU3HaHa He-
JeICTBUTEIBHON Cy[OM JIMIIb 110 MICKY JIMIIa, KOTOPOMY IIpaBO Ha IIpeabsABJIeHIE TaKOTO
JICKa IIPeIOCTaBIEHO 3aKOHOM»’.

Bzaunmocsa3p paccmorperHoi1 cT. 168 'K P® ¢ nonoxxennamu Korcrurynumu PO u 3a-
KOHOM O JIMIIEH3UPOBAHNUMU BEpPHO NOAUYEPKMBAETCI B OJHOM M3 ompeneneHust Koxncru-
tyunoHHoro Cyna P®: «Crarpa 168 I'K Poccuiickoit Penepaniui... pa3BUBaeT ITOJIOKEHUT
cratbu 15 (uactp 2) Koucruryunn Poccuiickoit ®eneparmu, 3akpensioinein 0043aHHOCTD
rpakaaH 1 UXx oovenmHeHuUit cobnionars Koncruryuuio Poccuiickoit $emeparnuu u 3ako-
HBI, SIBJISIETCS CIIOCOOOM 3allUThI IIPaB yUACTHUKOB IIPABOOTHOIIIEHNIT 1... KAKO-JI100 He-
OIIpeIeIeHHOCTU He CONEepPKNUT»*. BaJKHO OTMETNTB, UTO IO CMBICITY JaHHOT'O OIIpeesIeHIs
oTaenbHble cTaTbhy 3akoHa PP «O Hempax», IOCBAILlEHHBIE JUIEH3UM Ha IIOJIb30BaHIE
HeJIpaMIl U OPraHM3alMOHHOMY 00eCIeueHI0 TOCyJapCTBEHHO CUCTEMBI JINIIeH3UPOBa-
HU, TaK)Ke Pa3BUBAIOT MoJIoKeHUd 4. 2 ¢T. 15 Koncturynun Po.

Berpeuarorcs u gpyrue pelreHUs Cy[OB, B KOTOPBIX CHOEJIKM, COBepILIeHHbIe Oe3 JIMIeH-
3UM, MIPU3HAIOTCI OCIIOPMMBIMH, a He HUYTOKHBIMU: «IIOCKOJIBKY HajIuume 3aMHTEpeco-
BAaHHOCTM B OCITIAPMBAHMM CHEJIOK MCTLIOM He OKa3aHO, OCIlapMBaeMble TOTOBOPHI HE MO-

! Kosnosa H. B. I'paskpaHCKast IIPaBOCYOBEKTHOCTD FOPUMYECKOrO JINIA: KOMMEHTapuit HoBeJul 'pakgaHcKkoro
xopmekca P® // UTIC «TapaHT».

* Umowuna M. H. Yxas. cou.

* TlocraHOBIEeHMEe ApOUTPA’KHOIO Cyha YpajbcKoro okpyra orT 19 asrycra 2014 r. Ne ©09-4121/14 mo meny
Ne A34-6156/2013 // CIIC «KoncynsrantIliroc».

* Onpepnenenne Koucrurynmonnoro Cyma P® ot 26 mas 2011 1. Ne 769-O-0 // CIIC «KoucynbrautIlnocs.
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I'yT OBITH KBAIM(PUIMPOBAHBI CYIOM KaK HMUTOXKHBIE CIEJIKM Ha OCHOBaHMU cratbu 168 I'K
P®. B cBsasu ¢ uem mck OO0 ,[uppoBozcepBuc” yIoBIeTBOPEHUIO He MOIeXUT» . [Ipen-

CTaBJIIETCS, UTO B JAHHOM CJIy4ae CyAbl HE YUUTBIBAIOT UM HEBEPHO TOJIKYIOT KaT€TOPIIO
IIyOJIMYHBIX MHTEPECOB, B CIJIY HapYILIeHNS KOTOPBIX CAEJIKY 0e3 JINIeH3UM JOJKHBI IIPU-
3HABAThCA HUUTOKHBIMIL.

Haxomum Ttaxke pelieHus Cy0B, B KOTOPBIX ITOAUEPKIBAETCSI HEOOXOAMMOCTh YCTaHOB-
JleHUs IIpaBa CyO'beKTa Ha oOpallleHue B Cy[ C I[eJIbI0 IPU3HAHUS CHEJIKN, COBEPILIeHHO
0e3 ymieH3UM, He3aKOHHOI. «HaloroBsIM opraHaM He IIpeOCTaBIEHO IIPABO OCYILIECT-
BJIEHISI KOHTPOJISI B 0OJIACTY HEeAPOIIOIb30BaHMS, 11, KaK CJIECTBIE, Y MICTI]A OTCYTCTBYET
IIPaBO IS MIpeqbsBIEHNS TPeOOBAHMUIT O IPU3HAHUN CHEJKU HeIeICTBUTEIbHOI KaK 3a-
KJIIOUEHHOJ B HapylleHNe IIPaBIJI HEeOPOIIOJIb30BaHMUA, He B COOTBETCTBUU C BBIJAHHOII
JINLIEH3MEN» 2,

Kpome Toro, cyabl yKasbIBalOT Ha OTCYTCTBME IIPABOBOI B3aIMOCBA3M MEXAY CPOKaMI
IeJICTBUSA MpeaIpMHIMATEIBCKOIO JOTOBOPpA U JIMULEH3UN, KOTOpad JaeT BO3MOXXHOCTD 3a-
KJIIOYaTh Takue NoroBopbl. «CpoK HelicTBMA AOTOBOpA apeHbl JIECHOTO ydacTKa NeiCTBY-
IOIMM 3aKOHOAATEJIbCTBOM He IIOCTABJIEH B 3aBUCUMOCTBb OT CPOKA AEVICTBUSA JMLIEH3UU
Ha IIpaBO IIOJIb30BaHMA Hefgpamu. HecoBmageHme TakX CPOKOB He MOXKET IIOBJI€Ub HU-
YTOKHOCTH JOT'OBOPA apeHIBI»’.

Y paccmaTtpuBaeMoit poGieMsbl ecTh U Apyroit acmekT. He Tak qaBHO BCTYIWI B CITY
denmepanbHEI 3aKoH OT 8 Mapra 2015 r. Ne 42-03* npenycMaTpuBaroIil BaKHOE IT0JI0Ke-
HIe, TIPSIMO Kacarollleecsi BOIIPOCca O CeJIKaX, COBEpIIEHHBIX 0e3 JIMIeH3nN. 3aKOH OII0JI-
Hu cT. 450" TK nmyHkToM 3 ciemyroliero comep:kaHus: «B cirygae oTCyTCTBMS y OGHOM M3
CTOPOH OOrOBOpa JIMIIEH3NI Ha OCYIIECTBJIEHNE NeATeJIbHOCTU JUJIM YJIEHCTBA B camMope-
T'yJIMPYeMOil OpraHMU3aIuy, HeOOXOAMMBIX IS MICIIONHEHMs 00s3aTeIbCTBa 110 TOTOBOPY,
Opyras CTOpOHA BIIpaBe OTKa3aThCs OT JOTOBOpA (MCIIOJIHEHUS HOTOBOpa) M MOTpeGoBaTh
BO3MeIeHNsS YOBITKOB». 311eCh MOKHO TOBOPUTH O IIPABOBOII TapaHTUM, KOTOpas Ipero-
CTaBJIIET CTOPOHE CHAEJIKM BO3MOXKHOCTh 3AILUTUTH CBOE CYOBEKTMBHOE IIPABO IIyTEM OT-
Kasa OT MCIIOJIHEHNs JOTOBOpa. A 3HAUMT, B JaHHOM ciydyae OymeT IPUMEHSThCA 1. 3
ct. 450' TK P® (mpaBpma, msis 9T0r0 BCe CHENIKU, coBepliiaeMble Oe3 JMIeH3NN, Hal0 MPU-
3HATh IPAKTAHCKO-IIPaBOBBIMIU Horoopamu). Ilo aromy moBoxay B I. 89 ITOCTaHOBIIEHUS
IInenyma BepxoBrHoro Cyna P® ot 23 mions 2015 r. Ne 25 «O mpuMmeHeHUM cymaMu He-
KOTOPBIX ITOJIOKeHmit pasfena | wactm mepsoit I'paxxpgaHckoro komekca Poccuiickoit ®e-
Jepauum» OTMe4eHO: «Eciam 3aKoOHOM IIpIMO He yCTAaHOBJIEHO MHOE, COBEPIIEHNE COEIKI
JINLOM, HE MMEIOLIUM JIMLIEH3UI Ha 3aHATIE COOTBETCTBYIOLIE AeATEIbHOCTBIO, HE Bile-
UeT ee HeNEeMCTBUTEIbHOCTU. B TakoM cilydae Apyras CTOpOHa CHEJIKM BIIpaBe OTKa3aThbCHd
OT OOroBOpa ¥ IIOTPeOOBATh BO3MEIEHMs IPUUYMHEHHBIX yOBITKOB (CTaThs 15, MyHKT 3
cratbu 450! 'K P®)»°. Ognako ecinu Cy6’beKT MIpenIpIHNMATEIbCKON HeATeJIbHOCTI OCY-
LIECTBJIET CHEJIKM, He ABJIFIOLIMECT NOrOBOpaMM, TO CleAyeT MCXOOUThb U3 IIOJIOKEHUI
. 2 ct. 168 'K P® 1 npusHaBaTh Takme CHEJIKM HUYTOXHBIMI.

! IlocraHoBIeHMe BockMOro apOuTpa’kHOrO aNeJIALMOHHOrO cyma oT 11 okrabps 2012 r. mo memry Ne A75-
2653/2012 //CIIC «KoncynprauTILTIoc».

? [Tocranosienne PAC Bocrouno-Cubupckoro okpyra ot 30 mapra 2012 r. mo mexy Ne A33-11371/2011 // CIIC
«Koncynprantllnoc».

* IlocranoBnenne ®PAC 3amaguo-Cubmpckoro okpyra or 12 mas 2012 r. mo gemy Ne A75-7875/2011 // CIIC
«Koncynprantllzroc».

* O BHeceHMN M3MEHEHNII B 4acTh IepByI0 ['pakmaHckoro kogekca Poccuiickost ®eneparum: PemepaabHbIi
3aKkoH oT 8 Mapra 2015 1. Ne 42-®3 // CIIC «KoncymbranTllmoc».

> CIIC «KoucymprantlIlitoc».
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Uraxk, elte pa3 MOgUYepKHEM, UTO IIOCJIE OUepeXHOI pedOopMbI IPaKJAHCKOTO 3aKOHO-
JaTeJbCTBA BO3HUKJIA IIPABOBas HEOIIPeesIeHHOCTh B cepe IpUMEHEHNs IIPaBOBBIX II0-
CJIE[ICTBUII COBEpIIEHUs CYOBEKTOM IIpeAIIPUHIMATENBCKON NesATeJBHOCTM CHEJIKM 0Oe3
HeOOXOMMOII INLIeH3NN. YKa3aHHas IpobiieMa oTUacTy ObLIa ycTpaHeHa II0Cje BCTYILIe-
HUA B CIUTy U3MeHeHMII, BHeceHHbIX B 'K P® ®enepanbupim 3akoHOM Ne 42-P3. Kak or-
MeUaJIoCh, YCTAHOBJIEHA BO3MOKHOCTb OJHOCTOPOHHETO OTKa3a OT MCIIOJTHEHNs JOT0BOpA.
OpHako IpM TakoM IOAXOM€ 3aKOHOAATeNsd COXpaHsdeTcd IIpaBOBad HEOIpe[eJeHHOCTh B
OTHOIIIEHUM CHEeJIOK, He SBIISIOIINXCS JOTOBOPAMIU, B CBSI3M C YeM B 3TOM cCiIydae OBLIO
IIpeJIoKeHO PYKOBOJACTBOBATbCA HOpMaMI II. 2 cT. 168 I'K P.

CyneOHas mpaKTMKa II0-pasHOMY pelllaeT pacCMaTpUBaeMBbIll BOIIPOC, AKI[eHTUPYS BHIU-
MaHJMe B OCHOBHOM Ha OCIOPMMOCTH CHEJIOK, COBEpPILIEHHBIX B OTCYTCTBME JIMIIEH3UIN,
U HeOOXOIVIMOCT! YCTaHOBJIEHNUs IIpaBa CyO'beKTa Ha oOpallleHMe B Cy[ C IIeJIbI0 IPM3HA-
HISA TaKUX CHEJIOK HeJelICTBUTEIbHBIMU. Bo3amoxHO, B cT. 168 I'K PO cremoBaso GbI 3a-
KpenuTh o0Illee MJI BCeX CHEJIOK IIPaBIIIO, IIPSMO yKas3aB, UTO CHEJIKY, COBepIIIeHHbIe 0e3
HeOOXOIMMOI JIMIIEH3UM, HUUTOXKHBI BHE 3aBMCHMOCTY OT TOTO, KaKoe JIMIIO IPeXbIBUT
TpeGoBaHIEe O NMPU3HAHUY TAKOJ CHEJIKM HUYTOXKHOM JUIM KaKoe pellleHIe BBIHECET CY..
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