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roOCYOAPCTBOBEOEHVE W MOJNATONOMrNA

I. Ciolli’

LE MODELE POLYCENTRIQUE DE DIVISION
DU TERRITOIRE NATIONAL ET LES TRANSFORMATION
EN DROIT CONSTITUTIONNEL"

Dans la premiere partie de cet article, j'essaierai de démontrer que les liens entre le droit
constitutionnel et le teritoire ont été modifies et influencés par des décisions prises désormais
ailleurs qu’au sein de I'Etat, car I'influence d’un modéle d’économie globale et d’un modéle
d’organisation teritoriale élaboré par I'Union européenne sur le droit constitutionnel est frés
forte.

La deuxieme partie donnera un apercu des collectivités et des autres institutions territoriales
qui ont échappé d’une certaine maniére aux régles de droit public et qui représentent pour
I'essentiel un mélange de droit public et de droit privé.

Dans la conclusion, on prendra en considération les conséquences de ces profonds change-
ments dans I'aménagement de ces fterritoires qui modifient les grandes catégories du droit
constitutionnel, parce qu'ils bouleversent la maniere d’interpréter la souveraineté, la représen-
tation, I'intérét public.

On a évoqué la souveraineté parce que on est convaincu que la souveraineté exclusive sur
un territoire est désormais affaiblie: il existent, de plus en plus des territoires appartenant a plu-
sieurs souverainetés. Les Régions fransfrontalieres en sont une démonstration.

La représentation, par ailleurs, perd progressivement sa configuration politique pour se frans-
former en une représentation des intéréts économiques les plus forts. Cela signifie qu'il n'y a
plus de filtres suffisamment forts qui puisse sélectionner les intéréts publiques; ce que les districts
industriels démontrent.

Mots clés: la souveraineté des Etats, modele polycentrique du territoire de I'Etat, droit public et
droit privé des entités territoriales, la globalisation

[lpnBOJATCA [OKA3aTENLCTBA TOIO, YTO Tenepb HAa KOHCTUTYLIMOHHO-MPaBoBoOe PEerysmpoBa-
Hue HauMOHaﬂbHOﬁ TEPPUTOPUN BITNAIOT PELLIEHVIA, TTPUHUMAaeMble 3a rnpeaesiamMi oTAe/lbHO-
ro rocyaapcraa. llocnenHee CBA3bIBAETCA C BO3AEVCTBUEM 71003716 HOV SKOHOMUKIA 11 HOBOM
MOZENN TePPUTOPUASIbHON OpraHu3aLmy, papaboraHHoV B pamkax EBponevickoro corosa.
ABTOp umccrenyer cratyc aaMUHUCTPATUBHO-TEPPUTOPUATIBHBIX E4UHUL HOBOIO 4YacTHO-Ily-
b6nn4Horo tvna. B pPEe3ysibrare y‘-/@Hbllﬁ rnpuxoanT K BbIBOAY, H4TO CTOJIb 3HA4YUTEJIbHbIE epe-
MeHbI B TepPUTOPUASIbEHON OPraHu3aLmm eBPOneviCKUX rocyaapct8 MeHSIOT MPencTaBieHuns
O Takuvx OCHOBOroO/iararoLnx Kareroprifax KOHCTUTYUMOHHOIMO ripaBd, Kak CyBeEPeHUTET, Tep-
PUTOPUATIbHOE MPEACTaBATENLCTBO, MyO/IMYHbIV MHTEPEC.

CyBepeHUTET roCcyaapcTBa Hah HauMOHaIbHOU TePPUTOPUEN TPAHCHOPMUPYETCS: BCe Yalye
BCTPEHAKOTCA TeppUutopnalibHble eanHULbl, NMoAgYNHEHHbIE HECKOJIbKVM CYyBEPEHUTETaM, Ha-
MPUMEP  TPAHCTPAHUYHbBIE PErvOHbI.  TepPUTOPUATIbHOE  [PEnCTaBUTEIbCTBO  [10CTENEHHO
yTpa4uBaetr Kka4ecrBa NCK/TIOYUTESTbHO MNOJINTUHECKOro MHCTUTYTa, BCe bonbLue OPUEHTUPYACH
Ha MeCTHble SKOHOMUYeckne NHTepeChl. K TOMYy XXe cen4ac HeBO3IMOXHO /7y6j7M‘-IHble UHTEPE-
Cbl OTAE/INTb OT UHTEPECOB MHOIO ropsAkKka. ,ﬂOKaS’aTeﬂbCTBOM TOMY ABJIAIOTCA COBPEMEHHbIE
NPOMbILL/IEHHbIE pal;IOHbI.

Krto4eBbie Cr10Ba. roCyapCTBEHHbIV CYBEPEHUTET, MOSMLEHTPUHHAA MOAENb TEPPUTOPUM O-
CYAapcTBa, 4acTHO-rybIndHbie TeppUTopUaibHbie 0bpazoBaHus, r10banu3aLms

The author proves that nowadays the constitutional legal framework of the national territory
is influenced by the decisions taken beyond a state. This is because of the last trends of

" Chiolli Ines — researcher of constitutional law at the Faculty of Law at the Sapienza University of Rome
(Universita degli studi di Roma «La Sapienza~») (Rome). E-mail: ines.ciolli@uniromal.it.

" L’article a été présenté au VIl Colloques de l’Association francaise de Droit constitutionnel dans [’atelier
«Champ de mutation de droit constitutionnel et aspects territoriaux».
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global economy and the new model of the territorial organization elaborated under the
auspices of the European Union.

The author researches also the status of the administrative entities of the new «public and
private law» type. So the researcher comes to conclusion that such significant modifications
of the territorial organization of the European countries predetermine the notion of the main
categories of constitutional law — sovereignty, territorial representation, public interest.

The sovereignty of state over its territory undergoes some transformations: more and more
territorial entities are subject to a few sovereignties at the same time (like transboundary
regions). The territorial representation loses its political institute features and becomes more
directed towards local economic interests. Anyway now it’s impossible to separate the public
interests from the other concerns what is demonstrated by the scheme of industrial regions.

Key words: state sovereignty, polycentric model of state territory, «public and private law»
territorial entities, globalization.

PART |I. Les mutations des territoires et le droit constitutionnel

La mutation en droit constitutionnel au sujet du territoire:
la cohabitation avec I’économie globale et le droit communautaire

Une partie de la doctrine en droit international et en droit constitutionnel pense que le
territoire national est désormais destiné a se fondre dans un espace juridique global'.

On considére que le probléme des Etats est, en effet, qu’ils n’ont pas une structure
institutionnelle et territoriale adaptée a l’intégration économique mondiale?. La fin des
Etats nation coinciderait donc avec la fin des territoires des Nations?.

Cette thése, qui a eu le mérite d’expliquer maintes transformations politiques
nationales et supranationales, ne tient pas compte de la complexité des événements les
plus récents occasionnés par ’accélération de la mondialisation. Cette derniere réclame
un enracinement sur le territoire dans lequel elle opére pour mieux gérer au niveau local
les grandes décisions transnationales: |’économie globale et les institutions transnationales
ont besoin du niveau local ainsi que d’institutions flexibles pour maintenir leur hégémonie*:
d’une part il y a une expansion des marchés globaux, de l’autre coté on remarque une
concentration des activités économiques et financiéres dans certaines grandes villes,
qui représentent désormais des institutions totalement disjointes des Etats nationaux
auquel elles appartiennent®. Les deux phénomenes ne se contredisent pas, parce que le
franchissement des frontieres nationales est nécessaire pour garantir la libre circulation
des capitaux et demande une régulation au niveau local.

La premiere observation a faire a cet égard est que le territoire, tant national
que supranational est toujours nécessaire pour exercer la souveraineté et le bindome
souveraineté/territoire est encore en bonne santés.

" Cassese S. Lo spazio giuridico globale. Roma-Bari, 2003.

2 Habermas J. Die postnationale Konstellation: politische Essays. Frankfurt am Main, 1998 (édition francaise:
Aprés ’Etat-nation. Une nouvelle constellation politique. P., 1998. P. 33 et s.).

3 Badie B. La fin des territoires. Essais sur le désordre international et sur U'utilité sociale du respect. P,
1995.

4 Sassen S. Cities in a world economy. Thousand Oaks, 1994.

> Sassen S. The global city. New York, London, Tokyo. Princeton, 1991.

¢ Du méme avis J. Hickman (Hickman J. The new territorial imperative // Comparative Strategy. 2010.
Vol. 29. Ne 5. P. 405) qui soutient: «The prophesied decline of the sovereign territorial state did not occur. In
the 1990s, constructivist international relations specialists joined postmodern political geographers theorizing
about globalization in anticipating a brave new effectively borderless world in the which the sovereign ter-
ritorial state would fade from the scene, supplanted by a variety of non-State entities, including multinational
corporations, transnational networks, and separatist movements... Today, (however) the sovereign territorial
state is in robust health and control of territory is as valuable as ever. Neither the sovereign state nor its argu-
ably hardwired territorial imperative has been transcended in international affairs».

o
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L’évolution se situe davantage du coté du territoire de UEtat: a partir de la Paix
de Westphalie jusqu’au XXe siécle. Pendant longtemps, [’Etat représentait surtout [’espace
dans lequel s’exprimait la puissance nationale et il s’identifiait a une frontiére qui s’imposait
comme une limite infranchissable pour les autres Etats. Maintenant elles sont beaucoup
plus perméables, elles ont pour fonction de délimiter des surfaces plus grandes qui sont
celles des organisations économiques ou politiques internationales'.

La cohabitation de diverses institutions sur le méme territoire est une nouveauté qui
prend le nom de «multilevel governance» et qui est la preuve la plus patente tant6t de la
«glocalisation~»?, tantot de la souveraineté partagée entre plusieurs institutions.

Une telle cohabitation apparait, en d’autres termes, comme un mélange entre une
représentation des espaces économiques transnationaux et des institutions locales. Plus
précisément, la «glocalisation» est un phénomene qui tend a briser les territoires nationaux
et a les reconstruire selon de nouvelles regles qui ne sont pas ni géographique, ni historique3.

Elle met en relation le monde global avec le niveau local et peut étre définie comme
une nouvelle «territorialisation» des espaces institutionnels agissant simultanément a
différentes échelles géographiques.

Cette «glocalisation» a imprimé une accélération a certains phénomenes de transforma-
tion institutionnelle dans le domaine national en donnant une impulsion a la décentralisa-
tion, voire au fédéralisme, qui adapte le territoire de I’Etat aux exigences de ’économie
globale®.

A partir de 13, il faut signaler que la distinction entre fédéralisme et décentralisation
est tres faible et repose sur des éléments quantitatifs et non qualitatifs. C’est le degré
d’autonomie que chacun des deux modeéles confere aux collectivités qui fait la différence’.
Le niveau de contrepoids que le pouvoir central peut mettre en place, est aussi important
pour qualifier une forme d’ Etat comme étant décentralisée ou comme étant fédérale.

A cet égard, le respect du principe d’unité et d’indivisibilité de la République peut
représenter une limite au polycentrisme institutionnel et territorial émergent, la volonté
centrale permettant de contrecarrer ces forces centrifuges plus sensibles aux décisions de
l’économie globale®.

Dans les Constitutions francaise et italienne sont inscrits les principes d’unité et
d’indivisibilité de la République. Cette référence peut constituer un fort contrepoids a une
forme extréme de division du pouvoir et en particulier a la forme polycentrique qui tente
de briser I’'unité centrale pour mettre en place une forme de pouvoir non hiérarchique. Il
en résulte une compétition entre des collectivités territoriales non soumises a un pouvoir
central équivalent a celui de ’Etat.

L’idée dominante est qu’une plus profonde division du territoire pourrait entrainer da-
vantage de démocratie. Autrement dit, quand les institutions se rapprochent des citoyens,

" Rigo E. L’Europa di confine. Trasformazioni della cittadinanza nell’Europa allargata. Roma, 2007.

2 Swyngedouw E. Neither global nor local: «glocalization» and the politics of scale // Spaces of Globaliza-
tion / ed. by K. Cox. N. Y., 1997. P. 137 et s.

3 Swyngedouw E. The mammon quest: «glocalization», interspatial competition and the monetary order:
The construction of new scales // Cities and Regions in the New Europe / ed. by M. Dunford, G. Kafkalas.

Y., 1992. P. 39 et s.

4 Brenner N. Globalization as reterritorialization: the re-scaling of urban governance in Europe // Urban
Studies. 1999. Vol. 36. Ne 3. P. 431 et s.; en ce qui concerne U’ltalie, les politiques de transformation du
territoire imposées par U’'Europe ont créé un systéme institutionnel proche d’un modéle polycentrique, et
éloigné d’une décentralisation traditionnelle, voir Governa F., Salone C. Italy and European Spatial Policies:
Polycentrism, Urban Networks and Local Innovation Practices // European Planning Studies. 2005. Vol. 13.
Ne 2. P. 265 et s. Concernant le phénomeéne des transformations du territoire de U’Etat, on s’autorisera a renvoyer
a Ciolli I. Il territorio rappresentato. Profili costituzionali. Napoli, 2010. P. 11 et s.

> Luciani M. A mo di conclusione: le prospettive del federalismo in Italia // Pace A. (sous la direction de).
Quale dei tanti federalismi. Padova, 1997.

¢ Auby J.-B. at al. Droit des collectivités locales. IVém éd. P., 2008.

N
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il est possible de garantir une meilleure et une plus grande participation a la «res publi-
ca». Mais déja dans les années 70, Franz Neumann avait démontré que |’association entre
proximité des décisions politiques et démocratie n’est pas toujours vraie'. Les motivations
les plus profondes qui poussent a une division du territoire en plusieurs entités sont proba-
blement d’une autre nature. Elles répondent non pas a un impératif démocratique, mais a
une tentative d’améliorer ’allocation des ressources en termes économiques.

Quelle que soit U’explication la plus conforme a la réalité, il est évident que les plus
récentes transformations territoriales illustrent les nouveaux liens entre le territoire et le
droit, qui vont par-dela la sphere du droit constitutionnel.

Désormais on parle d’un espace global, d’un espace européen et d’une facon encore
plus étonnante, on parle des espaces qui n’appartient pas entierement au droit et qui
semblent reproduire les conditions historiques de la frontiere américaine, dans laquelle le
bindme droit/territoire n’existait pas?.

Il est vrai qu’il reste une différence remarquable entre le terme «espace~» et le terme
«territoire». Dans le passé, le premier terme indiquait plutot la surface n’appartenant
pas a la Planete Terre, quelque chose qui n’était ni réglé, ni conditionné par le droit. En
quelques sortes, on était proche d’une surface lisse, ou les relations juridiques étaient
absentes ou tres fluides (au sujet des mers par exemple).

Le «territoire» évoque plutot les institutions, quelque chose qui est déja délimité
et qui est saisi par le droit. Cette confrontation entre les deux termes est de nouveau
a l'attention des juristes et des chercheurs grace a une récente conversation entre un
philosophe, Emanuele Severino, et un juriste, Natalino Irti. Ils ont essayé de déchiffrer
cette différence se mettant finalement d’accord sur l’idée que «l’espace» représente
quelque chose qui est fortement lié a la fluidité des temps modernes et qui s’adapte donc
mieux a la technique et au monde de l’économie globale (ou bien de la finance).

Les transformations de la souveraineté qui correspondent
au changement du territoire

Les spécialistes en Droit constitutionnel ont parlé souvent de l’affaiblissement de la
souveraineté nationale face a la nouvelle répartition de U’Etat et ils ont fait référence
a la these de la souveraineté partagée entre U’Etat en Régions et les institutions infra
et supranationales. En tout cas, ils semblent d’accord sur U’existence d’un processus
d’évolution ou de transformation de ’Etat et de sa souveraineté’.

Ce processus de séparation intérieure et extérieure du territoire national a été favorisé
aussi par les politiques communautaires, qui ont conduit a un affaiblissement du pouvoir
de ’Etat central®.

En défense d’un découpage territorial, qui tenait compte de !’histoire et des différences
géographiques, on a méme permis — sous certaines conditions — de justifier quelques
modestes exceptions au principe d’égalité du suffrage® et une surreprésentation de
certaines collectivités territoriales, ce qui prouve que le territoire est un symbole culturel

"Neumann F. L. The Democratic and the Authoritarian State: Essays in Political and Legal Theory (trad. it.:
Lo Stato democratico e lo Stato autoritario). Bologna, 1973.

2 Turner F. J. The Significance of the frontier in American history. N. Y., 1921. P. 1-38.

3 Comme U’a nommé, par exemple. Faberon J. Y. La Nouvelle-Calédonie, pays a souveraineté partagée,
Revue du droit public. 1998. Ne 3. P. 645 et s.; mais voit aussi Caravita B. Il tabu della sovranita e gli «istituti
tipici di ordinamenti statuali di tipo federale in radice incompatibili con il grado di autonomia regionale attual-
mente assicurato dal nostro ordinamento costituzionale» // Federalismi.it. 2007. 21 novembre.

4 Permann M. Construction of New Territorial Scales: A Framework and Case Study of the EUREGIO Cross-
border Region // Regional Studies. 2007. Vol. 41. Ne 2. P. 253 et s. et Idem. Cross-Border Regions in Europe:
significance and drivers of regional Cross-border cooperation // European urban and regional studies. 2003.
Ne 10. P. 153 et s.

5> Conseil constitutionnel, Déc. n. 85—196 DC, 8 aolt 1985. Loi sur U’évolution de la Nouvelle-Calédonie,
Considérant n.16 et Déc. n. 86—208 DC 1, 2 juillet 1986. Loi relative a [’élection des députés et autorisant le
Gouvernement a délimiter par ordonnance les circonscriptions électorales, Considérant n. 21.
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et surtout un vecteur d’identité nationale. L’idée de dessiner des frontieres qui n’ont rien
a voir avec ’histoire est encore choquante pour les citoyens des Pays de !’Europe.

Pour nous européens, le territoire représente encore un facteur d’intégration de la
Nation, comme ’avait expliqué Rudolf Smend'. On ne pense pas au territoire dans un sens
matériel, mais a un idée de territoire qui prend en considération la terre et ses habitants,
qui représente l’identité et U’histoire d’un enracinement.

Apreés un tel changement, si profond, tout est a repenser en Droit constitutionnel. Il faut
confronter les concepts classiques a ces nouvelles tendances. La naissance de nouveaux
territoires reflete l’idée que les systemes juridiques sont de plus en plus interconnectés.
Il en résulte une perte d’influence du droit constitutionnel au profit d’autres disciplines.

L’espace territorial européen

L’évolution de ’espace européen n’a pas été suffisamment prise en considération par les
juristes qui ont abandonné ce terrain aux politologues et aux spécialistes de géopolitique.
En fait, peu de juristes se sont occupés du Traité de Potsdam de 1999 sur le développement
de U’espace communautaire et de la cohésion sociale (SDEC).

Le parcours a été trés long. Au cours des vingt dernieres années?, la nécessité d’élaborer
une stratégie de développement du territoire européen est apparue de plus en plus comme
un sujet central dans l’agenda politique de ’Union européenne. Une série de réunions
entre les Gouvernements des Pays membres a eu lieu, au cours desquelles des zones clé
de coopération ont été identifiées en matiére d’aménagement du territoire européen. Un
premier projet de Schéma de développement de |’espace communautaire a été adopté par
les ministres compétents a Noordwijk en juin 1997, puis la version finale a été approuvée
a Potsdam en 1999.

La Commission a contribué a ce débat en favorisant ’accord SDEC dont l’objectif
était double?: d’abord, susciter le débat autour des themes clé; ensuite, examiner les
applications directes du SDEC dans les diverses zones de coopérations transnationales®.

Dans le document SDEC, le point principal est |’établissement du pluralisme institutionnel
et de la différentiation des territoires. Ce dernier point est considéré comme étant

" Smend R. Verfassung und Verfassungrecht. Miinchen; Leipzig, 1928 (trad it.: Costituzione e diritto costi-
tuzionale. Milano, 1988).

2 Le débat sur ’aménagement du territoire, dans le cadre communautaire, a débuté a Nantes en 1989. De-
puis lors, les réunions réguliéres des ministres chargés de ’aménagement du territoire dans les Etats membres
ont clairement manifesté le besoin de développer une stratégie a long terme permettant une meilleure coor-
dination des diverses activités publiques qui influencent [’organisation et U'utilisation du territoire européen.
C’est dans ce contexte que les ministres chargés de ’aménagement du territoire ont pris la décision en
novembre 1993, de mettre en chantier un Schéma de Développement de I’Espace Communautaire (SDEC).

3 La Commission dans son rapport du 1998 a constaté deux choses: 1) "effacement des frontiéres a U’in-
térieur du marché unique donne ’occasion de relier les territoires et les économies de tout le Continent,
2) devant les enjeux de la mondialisation de |’économie, chaque partie de I’Union européenne doit reproduire
un modeéle territorial qui soit un défi pour la mondialisation. L’élargissement progressif de |’Union nécessitait
’adoption d’une démarche stratégique globale pour le développement de ce territoire vaste et divers ainsi que
pour U'intégration des nouveaux Etats membres dans les différents réseaux trans-européens — qu’il s’agisse du
systeme urbain européen, des réseaux de transports, d’énergie et de communication ou des espaces naturels
d’importance communautaire. En d’autres termes, il faut s’adapter a la «glocalisation»; c’est pourquoi les
contraintes budgétaires imposent une utilisation efficace des ressources publiques de plus en plus limitées et
les interventions doivent s’adapter aux particularités territoriales.

4 Ces applications sont définies dans le cadre de UInitiative communautaire INTERREG du Fonds européen
de développement régional (FEDER) en faveur de la coopération entre régions de [’Union européenne (pour la
période 2000—2006 il s’agissait de INTERREG lIl). L’objectif de la nouvelle phase d’INTERREG est de renforcer
la cohésion économique et sociale dans ’Union européenne en promouvant la coopération transfrontaliére,
transnationale et interrégionale ainsi que le développement équilibré du territoire. Une attention particuliéere
est accordée a 'implication des régions ultrapériphériques et des régions situées aux frontiéres externes de
’Union avec des pays candidats a l’adhésion.
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nécessaire pour propager les structures politiques propres a l’Union qui n’ont rien a voir
avec les collectivités des Etats’.

Cette these est étayée par un document ultérieur du juin 2006, issu de la rencontre
informelle qui a eu lieu a Luxembourg en 2005 sur les politiques régionales et la cohésion
territoriale?. Le document considere prioritaire la réalisation d’un modeéle polycentrique et
le renforcement des grandes villes3.

A travers ce modéle polycentrique, |’Union européenne a contribué a |’affaiblissement
de UEtat, phénoméne qui est accentué par les politiques de financement des Régions
transfrontaliéres (ou cross-border regions) qui sont en concurrence avec les Etats centraux
dont elles font partie. Le degré d’autonomie administrative et financiere a ’égard de U’Etat
augmente proportionnellement en fonction de la richesse de ces nouvelles institutions
subventionnées par ’Union européenne.

Dans tous les cas, il y a d’autres types d’institutions territoriales en Europe construites
dans le but de ne pas coincider avec les frontiéres nationales®. Les politiques relatives
au développement des nouveaux territoires sont confiées a I’Union et non plus aux Etats
membres. Dans la meilleure hypothese on a donc des territoires qui sont en concurrence
avec l'espace étatique. Comme ’avait bien souligné Faloudi, on est passé tres vite d’un
développement géographique de ’Union a une politique territoriale qui, pour le moment, se
limite a la compétence partagée entre |’Union et les Pays membre en faveur de la cohésion
territoriale®. Cette compétence a été reconnue par le Traité de Lisbonne a Uart. 4.

Déja le document SDEC en 1999 parlait de cohésion économique et sociale, plus tard
on se référe dans le document du 2005 (peu avant le Traité de Lisbonne) aux priorités en
matiére de territoire en indiquant le polycentrisme et la promotion d’activités d’initiative
et de promotion (économique) dans des «clusters» territoriaux outre que le renforcement
de «networks trans-europeans». Il est évident que le mot-clé est celui de démarrer une
politique qui soit adhérente a une économie globale et c’est beaucoup plus raisonnable de

" Lintention de créer de nouvelles institutions a été clarifiée par le point 2 du document SDEC. Quand ce
dernier parle du territoire politique, il dit: «U’entrée en vigueur de I’Union Economique et Monétaire (UEM)
contribue considérablement a Uintégration européenne. Parallélement aux progrés de l’intégration écono-
mique et sociale, les séparations causées par les frontiéres intérieures tendent a s’estomper. Des relations
et des interdépendances plus étroites apparaissent entre les villes et les régions des Etats membres. Cela
signifie, entre autres, que des projets réalisés au niveau régional, national ou communautaire dans un certain
pays, et dont la portée dépasse celle du territoire ol s’exerce son autorité, peuvent avoir des répercussions
considérables sur la structure spatiale et urbaine d’autres Etats membres. En mettant en ceuvre les politiques
communautaires, il s’agira dorénavant de mieux prendre en compte a temps leurs effets spatiaux, étant donné
qu’a Uavenir les différences de productivité ne pourront plus étre compensées, par exemple par des adapta-
tions nationales des taux de change. Cela contribuera a éviter de creuser davantage les disparités régionales».

2 The Territorial State and Perspectives of the European Union Document. Towards a Stronger European
Territorial Cohesion in the Light of the Lisbon and Gothenburg Ambitions // URL: http://www.qgec-eran.org/
documents/errn/EU_Territorial_Agenda.pdf.

Voir aussi: Document des Conclusions de la présidence pour la réunion informelle des ministres de ’UE au
sujet de la Cohésion territoriale — 20 et 21 mai 2005 a Luxembourg // URL: http://www.eu2005.lu/fr/actua-
lites/documents_travail/2005/05/20regio/Min_DOC_2_MinConcl_fin.pdf.

3 Dans le document sont indiquées les villes importantes retenues en Europe pour ce qui concerne les infras-
tructures et ’attractive en matiére de travail et de capitaux. P. 29. Des chercheurs ont appelé cette action
de re-localisation de ville «glurbanisation process of state restructuring of urban space» voir Deas I., Lords A.
From a new regionalism to an unusual regionalism? The emergence of non-standard regional space and lesson
for the territorial reorganisation of the State // Urban Studies. 2006. Ne 43. P. 1848.

4 Brenner N. Global cities, glocal States: global cities formation and State territorial restructuring in con-
temporary Europe // Revue of international political economic. 1998. Ne 5. P. 1 et s.

> Faloudi A. From European Spatial Development to Territorial Cohesion Policy // Regional Studies. 2006.
Vol. 40. Ne 6. P. 667.

¢ Dans la version consolidée du Traité sur le fonctionnement de ’Union européenne, a la Premiére Partie,
Titre |, dédiée aux catégories et domaines de compétences de ’Union, U’art. 4 se référe aux compétences
partagées. Il comprend au point c) «la cohésion économique, sociale et territoriale».
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penser que [’action communautaire est visée a rejoindre un niveau majeur de compétitivité
des Régions européennes, ainsi entre elles.

Les raisons officielles de la publication de ce document reflétent une volonté de
protéger les différenciations territoriales dans le respect de la culture de la différence,
et de défendre les zones rurales. Vues de cette perspective, ces politiques énoncées
pouvaient représenter un moment d’opposition a une «glocalisation» débridée et sans
regles. Au contraire, le fait d’avoir statué que la coopération territoriale se servira d’un
modele polycentrique avec trois niveaux d’intervention: l’échelon communautaire, le
transnational/national et ’échelon régional/local'. Cela signifie, de mon point de vue,
remettre en cause le vieux modele de souveraineté étatique sur un territoire.

Dés lors, le concept de développement polycentrique devrait étre considéré comme
étant un principe directeur fondamental. Au niveau spatial, cela signifie penser surtout a
une compétition entre territoires dont le but serait d’assurer en priorité la desserte des
zones d’intégration économique d’importance mondiale que ’on veut développer tout en
garantissant leur rattachement a l’économie mondiale?. La croissance économique impose
une idée de recomposition territoriale basée sur des grandes villes qui n’appartiennent plus
entiérement aux Etats. Londres, New York ou Tokyo ne sont pas seulement des capitales
nationales, elles sont aussi mondiales®. On parle dans le SDEC du «Pentagone», c’est-a-dire
des cinq villes les plus importantes en Europe. Le polycentrisme est fait pour le renforcer
et non pour créer une vraie différentiation géographique et économique*.

PART Il. Les nouvelles collectivités territoriales:
des institutions entre droit public et droit privé

Le modeéle polycentrique italien

En vérité, Ultalie a adopté une division territoriale polycentrique pour des raisons
historiques, bien avant limpulsion donnée par les instances communautaires.

L’histoire communale a des racines tres profondes et le modele régional a toujours
eu des difficultés a s’imposer parce que les Régions italiennes ne disposaient d’aucune
tradition républicaine.

De plus, la Région italienne n’est pas le résultat d’un processus historique ou économique,
mais elle correspond a de vielles circonscriptions administratives, ou plus précisément au
découpage utilisé pour des raisons statistiques®.

Au bout du compte, les Régions ont été dessinées par le constituant, méme si les
attributions Législatives qui leur ont été conférées ont manqué longtemps d’effectivité®.
Les Régions ont acquis dans la Charte constitutionnelle des compétences législatives
concurrentes a celles de ’Etat, méme si ces compétences sont énumérées dans la
Constitution et portent sur des matieres liées aux exigences locales (la chasse, la péche
etc.).

En revanche, la reforme constitutionnelle n. 3 du 2001, qui a modifié le Titre V de la
Constitution italienne, a remis en cause ce modele unitaire qui semble céder la place a un
modele polycentrique’. En effet, la nouvelle formulation de U’art. 114 de la Constitution
semble fournir une égale dignité aux autorités locales indiquées dans U’article et d’autre

" Document SDEC. P. 42.

2 vi. P. 33.

3 Sassen S. The global city. New York, London, Tokyo.

4 Deas I., Lords A. Op. cit. P. 1858.

> Rotelli E. L’avvento della Regione in Italia: dalla caduta del regime fascista alla Costituzione repubblicana
1943—1947. Milano, 1967.

¢ La mise en ceuvre de la législation relative aux régions s’est produite uniquement avec le D.P.R. (Décret
du Président de la République) du 24 juillet 1977, n. 616.

7 Ainsi défini par la doctrine, voir a ce propos Muro G. de. Art. 114 // Bifulco R., Celotto A., Olivetti M.
(sous la direction de). Commentario alla Costituzione. Torino, 2006.

1

-

Ciolli I. Le modele polycentrique de division du territoire national et les transformation...




SJIERTPORROEN BV IO KERVIE 1/=015

K g;}nlﬁ. g r‘|y|5 '.Seh\‘}y '|n|;p‘!llrﬁ:|5§ ’.Sn“\‘»[ j;s\y;]"-r&r}y»

FOCYOAPCTBOBEOEHUE W rnonnTtonorna

part, il pourrait étre entendu comme une légitimation de la parité de toutes les collectivités
territoriales y mentionnées avec l’Etat'. Les communes, par exemple, ont une compétence
réservée dans le Statut et seule la Cour constitutionnelle a essayé de reconstruire une
fonction unitaire de ’Etat, convaincue de I’importance d’un moteur dans le polycentrisme.

Les régions transfrontaliére et les districts industriels:
des nouvelle entités qui ne sont pas des institutions publiques

La nouvelle vague de la décentralisation de I’ Etat a ainsi d’autres fabricants: le Traité
de Maastricht légitime la subsidiarité horizontale et verticale. L'une est influencée par
'autre, parce que le fédéralisme et U'intervention du domaine privé dans UEtat ont été
considérés nécessaires pour construire un modele pluraliste de démocratie. De ce point
de vue, il est possible de mieux comprendre la politique de transformation du territoire
unitaire: le pluralisme doit briser le monolithe de la souveraineté sur un territoire unique
et inventer une idée nouvelle de souveraineté partagée. Cette intention correspond au
dessin des Régions transfrontalieres qui sont des nouveaux territoires appartenant a plus
Etats.

On pense, par exemple, a la Région transfrontaliere Transtirolia, qui appartient a Ultalie,
a U’Autriche et a la Suisse (bien que la Suisse ne fasse pas partie de I’Union européenne)?.
La collaboration entre ces Régions n’est pas seulement de type administratif.

L’accord mentionne une convention qui ressemble a un pacte de droit privé et qui ne
comprend pas seulement des institutions, mais aussi des organisations industrielles, les
Chambre des commerce et les Syndicat des hoteliers. D’un point de vue constitutionnel,
il y a une difficulté a insérer ces nouvelles entités territoriales dans les catégories déja
connues: nous ne savons pas si l'intérét général joue encore un role poursuivant des
objectifs.

Encore plus étrange apparait la Région Euradia, comprenant une partie de la Région a
Statut spécial Friuli-Venezia Giulia, qui est dans le territoire italien tres riche et trés avancée
du point de vue industriel, la Région découpée par des seules raisons statistiques (et non
institutionnel) de Obalno-kraska en Slovénie et d’une facon telle pour avoir une sortie a
la mer, la Région di Goriska et celle de Notranjsko-Kraska. Ces domaines sont hétérogenes
entre eux, il y a des unions géographiques des communes, des régions statistiques et des
simples surfaces qui sont attractives parce qu’elles ont un débouché sur la mer. L’historie
et la culture de la différence que la Communauté européenne dit vouloir protéger n’est
jamais prise en considération si ce n’est que pour des résultats économiques.

Sont partenaires de la Région Euradia aussi bien des ministéres, que des associations
syndicales, de méme que les représentants des entreprises. Le public travaille avec le privé
mais les rapports sont réglés par des contrats et non pas par les sources de droit public.

La France est partie de plusieurs Régions transfrontaliéres, dont EuresChannel est la plus
connue, grace au Tunnel de la Manche. Elle comprend aussi la Belgique et le Royaume-Uni
(les régions nationales qui participent sont le Hainaut, le Nord-Pas-de-Calais, la Flandre
occidentale et le Kent).

Cette Région a récemment publié (1999) une Nouvelle réglementation (il ne s’agit pas d’un
reglement mais d’une source plus flexible) sur le statut fiscal de frontalier qui est qualifié
comme un «avenant», terme qui n’a jamais fait partie du lexique du droit constitutionnel.

' Le nouvel art. 114 alinéa 1, récite: «La Repubblica & costituita dai Comuni, dalle Province, dalle Citta
metropolitane, dalle Regioni e dallo Stato». La position non plus de type hiérarchique de U’Etat vers le Région
a été mis en évidence par voir Caravita B. La Costituzione dopo la riforma del Titolo V. Stato, Regioni e auto-
nomie fra Repubblica e Unione europea. Torino, 2002. P. 30 et s.

D’une maniére plus critique s’exprime Mangia A. Il federalismo della «descrizione» e il federalismo della
«prescrizione» // Giurisprudenza costituzionale. 2007. Vol. 52. Ne 6. P. 4045 et s.

2 URL: http://www.eures-transtirolia.eu/eures_tt_intro_content.html.
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Le fondement normatif qui est plutot de type contractuel s’avére néanmoins tres efficace
pour régler la question entre les trois Pays'.

La source juridique qui est utilisée, nous rappelle la prolifération des «contrats sans
loi»2 pouvant se reconduire a la «lex mercatoria» qui n’a pas de lien étroit avec I’Etat
de droit?. Il s’agissait d’un droit crée par les «mercatores» et qui trouve son origine et sa
validité dans le droit coutumier et dans le contentieux sur le commerce.

On est donc revenu a un pluralisme territorial qui n’est pas sans rappeler la période du
Moyen age décrite par Otto Brunner. A cette époque, Il n’existait pas une unité politique
et institutionnelle dans le territoire ou coexistaient plusieurs seigneurs, plusieurs forces et
puissances politiques ainsi que de nombreuses sources de droit.

Les districts industriels n’ayant jamais eu des institutions publiques

La notion de «district industriel» a été mise en place par Alfred Marshall®> qui avait dit:
«Généralement [’agrégation d’un grand nombre de petits ateliers, comme la création de
quelques grandes usines, permet d’atteindre les avantages de production a grande échelle..
Il est possible de couper le processus de production en plusieurs segments, chacun pouvant
étre réalisé avec le maximum d’économies dans un petit établissement formant ainsi un
district composé d’un nombre important de petits établissements semblables spécialisés
pour réaliser une étape particuliére du processus de production»®.

Presque un siecle plus tard Giacomo Becattini reprend cette notion tout en la précisant:
le district industriel est donc défini comme «Une entité sociale et territoriale caractérisée
par la coexistence active d’une communauté ouverte d’individus et d’une population
segmentée d’entreprises.»’.

En Italie le district est devenu trés important et il a été étudié pour longtemps étant
'atout du succes du Nord Est. Plus tard Ultalie entiere a eu ses districts artisanaux
représentant partout un certain modele italien de production (le «<made en Italy~). Les
lois n. 317 du 1991, n. 140 du 1999 et enfin la loi n. 266 du 2005 régissent les districts qui
sont définis «libres agrégations d’entreprises» articulés sur le plan territorial et fonctionnel
poursuivant le but de favoriser le développement des domaines et des secteurs dont il
font partie ainsi que d’améliorer ’efficacité de l’organisation et la production selon le
principe de la subsidiarité verticale et horizontale. Ils représentent aussi la maniére de
collaborer avec les associations des entrepreneurst. La méme loi de U’Etat a établi la
discipline administrative qui doit étre appliquée aux districts.

Par ailleurs, une série des lois régionales régissent les compétences des collectivités
locales en matiére de programmation et de financement des districts®.

' Le texte peut étre consulté a ’adresse électronique suivant (URL: http://www.eureschannel.org/docs/
Fran-Avenant-2-fr.pdf).

2 Beaucoup de chercheurs avaient mis en évidence ’extension progressive de rapports entre particuliers et
des relations juridiques qui n’ont pas plus de lien étroit avec la loi générale et abstraite, désormais substituée
par des pactes ou des contrats. Il y a des marchés qui ne sont plus gouvernés par la loi dont les régles juri-
diques sont admises seulement aprés des accords de droit privé. A ce propos voir Baldassarre A. Globalizzazio-
ne contro democrazia. Bari, 2002. P. 11—23.

3 Galgano F. Lex mercatoria. Bologna, 1976, réed. 1993. P. 9 et 31.

4 Brunner O. Terra e potere. Milano, 1983. Pour quelques indications a ’égard de l'unité territoriale du
Moyen Age voir Schiera P. Introduzione Unita di cultura e costituzione in Europa. Tre esempi storici / Verfassung
und kulturelle Einheit Europas. Drei historische Beispiele. Napoli, 2005; Brunner O. Op. cit. XXV.

> Marshall A. Principles of Economics. L., 1890.

¢ Actes d’un colloque de IGPDE (Institut de la gestion publique et du développement économique) du 5 et
6 février 2004 // La mobilisation du territoire: Les districts industriels en Europe occidentale du XVlle au XXe
siécle. La Documentation francaise, Collection Histoire économique et financiere de la France. P., 2007.

7 Becattini G. Le District industriel: milieu créatif // Restructurations économiques et territoires, espaces
et sociétés. 1989. Ne 66/67. P. 159.

8 Loi n. 266, 23 décembre 2005 au article 1, alinéa 366.

° Voir, par exemple les lois de la Région Lombardia du 22 février 1993 et celle du 5 janvier 2000.
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Concernant la nature incertaine des districts, la Cour constitutionnelle est intervenue
durant un conflit d’attribution entre les Régions et ’Etat (surtout en soulevant la question
de légitimité de ’art. 1, alinéa 368, lett. b) de la loi n. 266 du 2005 (loi de finance 2006).
Autorisant le district a se conduire comme une autorité administrative qui vérifie donc si
les entreprises possedent les qualités requises, cette loi prévoyait ’accomplissement des
exigences de simplification'. De toute facon la Cour a déclaré qu’une telle loi n’est pas en
contraste avec la Constitution. Elle a aussi mis en évidence que le district a une fonction de
représentation des entreprises et qu’il peut conclure des accords de droit privé au nom des
entreprises. Dans ce contexte, le district finirait par exercer des fonctions administratives
sans étre un organisme public. Au reste, en violation de U’art. 97 de la Constitution, ces
fonctions sont attribuées a un sujet partial®.

Ce cadre va au-dela de ’idée du fédéralisme qui s’est glissée a travers l’Europe et qui
a trompé les citoyens en promettant une démocratie plus efficace’.

L'impression est qu’il y a une tentative de substituer le manque d’un pluralisme
institutionnel avec un pluralisme territorial qui tente de résoudre surtout les questions
pratiques et économiques au-dela du domaine du droit public.

Les «comunita montane»

D’autres territoires nationaux sont représentés en Italie par les «comunita montane».

Elles sont des unions des communes de la montagne qui peuvent aussi appartenir a
différents départements et elles ont le but de valoriser les zones en altitude et elles
peuvent exercer fonctions propres, fonctions déléguées ou fonctions en association des
communes.

La «comunita montana» a son propre organe représentatif dont les membres sont
élus par les conseils communaux des communes qui en font partie et un organe exécutif
composé par les maires et les conseillers des communs participants. Le président de cette
communauté est choisi parmi les communes qui composent [’union.

Leur existence a été mise en cause par la réforme constitutionnelle n. 1 du 2001 parce
que l’art. 114 renouvelé de la Constitution ne les prévoyaient pas quand énonce les
collectivités locales qui font partie de la République.

Une partie de la doctrine avait interprété l’absence de mention dans la Constitution
comme une autorisation a l’éliminer dans le systéme de collectivités territoriales.

En effet, la liste des collectivités contenues dans l'art. 114 peut étre considérée
exhaustive, pourtant elles n’ont pas une place dans le nouveau systeme de collectivités
territoriales®.

" Padula C. Principio di corrispondenza chiesto-pronunciato, principio di sussidiarieta e distretti produttivi:
una sentenza che desta perplessita // Le Regioni. 2007. Ne 5.

2 Sacrestano V. A. Poca chiarezza sull’aggregazione // URL: http://www.ilsole24ore.com.

3 Beaud O. Fédéralisme et souveraineté // Revue du droit public. 1998. Ne 1. P. 94—98. L’A. soutient que
la démocratie et le fédéralisme ont été trop souvent considérés comme étant synonymes: «cette assimilation
du fédéralisme a la démocratie tend a gommer sa spécificité. Il est vrai certes que les deux idées se sont
historiquement rejointes, comme on aura |’occasion de le montrer a propos de la notion de fédéralisme consti-
tutionnel. Mais il n’empéche qu’elles ne sont pas synonymes». «La démocratie — a-t-il ajouté — est un régime
politique, tandis que le fédéralisme est plutot une forme d’Etat et leur unique point en commun est l’idée du
pluralisme, qui est nécessaire pour ’existence de toutes les deux».

Georges Burdeau, lui aussi, distingue le fédéralisme de la démocratie: «sans doute le principe démocratique
vise-t-il le méme objectif (le pluralisme) puisqu’il tend a associer individus a la formation des décisions par
lesquelles ils seront liés. Mais, dans la démocratie il ne s’agit que d’une association d’individus. L’idée fédérale
cherche a faire prévaloir une association de groupes», voir Burdeau G. Traité de science politique. T. Il: L’Etat.
P., 1980. P. 493.

4 Rescigno G. U. Sul fondamento (o sulla mancanza di fondamento) costituzionale delle Comunita montane,
nota a Corte costituzionale n. 244 del 2005 // Giurisprudenza costituzionale. 2005. Ne 2. P. 2120.
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En revanche, la Cour constitutionnelle italienne a statué leur compatibilité avec la
reforme’, bien qu’elles ne sont pas mentionnées en Constitution, elles étaient prévues par
la loi (mais de U’Etat) bien avant la Réforme du Titre V de la Constitution?.

La non mention en Constitution a été interprétée comme si les communautés ne sont
pas des organes «nécessaires» et par conséquence -en conformité avec l’art. 117, comma 2,
lett. p) que circonscrive la compétence de I’Etat en matiére de collectivités locales a
celles qui sont explicitement mentionnés dans la Constitution — elles sont soumises aux
compétences régionales et au pouvoir résiduel des Régions ex art. 114 de la Constitution,
alinéa 4, et ce sont les Régions qui identifient la limitation des domaines des communautés
et c’est le Président de ’exécutif régional (la Giunta regionale) qui les mettre en place.

La question la plus brllante en droit constitutionnel au sujet de l’aménagement du
territoire est celle qui concerne la répartition de compétence entre l’Etat et la Région a
propos des communautés de montagne.

La loi régionale établit la procédure d’approbation du Statut de la Communauté,
les rapports qu’elle doit entretenir avec les autres collectivités sur le territoire et la
répartition entre les communautés de montagne des financements régionaux et de ’Union
européenne.

La compétence en matiere de communauté est donc de la Région, mais la loi de ’Etat
qui Uavait disciplinée avant la Révision constitutionnelle du Titre V reste en vigueur pour
le respect du principe de continuité, jusqu’a sa substitution par les lois régionales?.

En revanche, la question qui remet en cause les compétences est la puissance financiere.
A travers sa propre compétence en matiére de coordination des finances publiques |’Etat
revendique l’organisation et surtout la réduction des nombres des communautés en niant
le financement ou bien en établissant comment ce financement doit étre dispensé dans les
collectivités.

La compétence sur la coordination de la finance publique légitime intervention incisive
sur matiére de compétence des régionss et grace a cette compétence U’Etat peut amplifier
son intervention. Bien qu’une lecture attentive de la Constitution semble justifier seulement
une action de U’Etat vouée a établir seulement des limites générales et non détaillés a
’égard de Uutilisation des ressources financiéres destinées aux communautés dans les
faits la Cour constitutionnel a trouvé des solutions bien plus audacieuses qui justifient
'intervention du pouvoir central en créant un principe de «prevalenza» a travers lequel on
introduit un principe de supériorité de UEtat a l’égard des Régions®.

Pour ce qui est des compétences, la question centrale est de réduire les colts des éta-
blissements publics en général et des collectivités en particulier qui touchent tous les Pays
d’Europe. En effet, ce n’est pas un hasard si ’aménagement du territoire et la réorgani-
sation des collectivités ne sont pas faites pour une implémentation des droits, mais plutot
pour contenir le colt des finances publiques. En Italie il y a un affrontement entre !’exi-
gence de contenir les dépenses publiques tout en garantissant ’autonomie des régions’.

" Cour constitutionnelle. Dec. n. 244 et 456 du 2005 et ensuite déc. n. 397 du 2006.

2 Art. 27 del D.lgs 18 aolit 2000, n. 267 (T.U. enti locali).

3 Viceconte N. Comunita montane e Corte costituzionale: nuovi nodi da sciogliere? // Rivista AIC. 2010.
Ne 2. P. 3.

4 Cour constitutionnelle, déc. n. 91 du 21 mars 2011. Sur ce sujet, voir Viceconte N. La Corte chiarisce sulle
comunita montane. Nota a Corte cost. 21 marzo 2011, n. 91 (e a margine della sentenza n. 326 del 2010) //
Rivista AIC. 2011. Ne 2.

5> Cour constitutionnelle, déc. n. 27/2010.

¢ Bin R. Prevalenza senza criterio // Le Regioni. 2009. Ne 3—4. P. 619; selon lequel ce critére peut étre consi-
déré un remaniement de Uintérét national. Du méme avis, Cosimo G. di. C’erano una volta le materie residuali
// URL: http://www.forumcostituzionale.it. P. 2. Sur le méme sujet, on s’autorisera a renvoyer a Ciolli I. La «Su-
premacy clause all’italiana». Regioni e strumenti finanziari derivati davanti alla Corte costituzionale // Rivista
AIC. 2010. Ne 1. P. 4.

7 La legge dispone provvedimenti a favore delle zone montane.
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Il faut également rappeler ’art. 5 de Constitution italienne, qui garantit une priorité de
I’ Etat et la présence d’un modéle d’organisation territoriale qui n’est pas du tout conforme
a un modele polycentrique. Et d’ailleurs quand on essaie de I’appliquer, la confusion régne,
la Cour constitutionnelle laissant entendre — entre les lignes — que ce modeéle-la n’est pas
en harmonie avec l’organisation constitutionnelle, et qu’il faut reconduire au centre, a
l’organisation étatique, les décisions les plus importantes afin de sauver les institutions de
I’Etat central'.

Quelques mots conclusifs

Quelles sont les conséquences de ces profonds changements dans l’aménagement du
territoire?

L’agglomération des communes, les «comunita montane» et la constitution des Régions
frontaliéres entrainent un affaiblissement de Uinstitut de la Représentation politique: il
n’y a pas des mécanismes d’élection directe de ces collectivités, qui ne répondent pas aux
électeurs. Bien qu’elles aient des compétences spécifiques, le pouvoir politique exercé par
ces collectivités ne dérive pas des citoyens. De plus, elles peuvent établir des taxations
supplémentaires et donc échapper au principe cardinal du droit constitutionnel qui est
résumé par la maxime «no taxation without representation».

Il y a une autre question qui est centrale pour le droit constitutionnel: l'unité et
I’intégration de U’Etat et de son peuple constituent les fondements de ce droit et U’unité
assume une position centrale pour la fondation du pouvoir légitime. Je ne veux pas dire
que la décentralisation n’est pas légitime, mais qu’une excessive décentralisation qui ne
reconnait pas un centre de pouvoir et qui voit [’Etat simplement comme ’un des sujets
territoriaux et politiques au méme niveau que les autres, ne contribue pas a la création
d’un vrai pluralisme ni territoriale, ni institutionnel, mais plutot a une forme chaotique ou
le pouvoir n’est ni limité, ni régit par les citoyens.
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MEXMANUHOCTHDbIA YPOBEHD
hOPMNPOBAHNYG MEXAYHAPOA4HDbIX OTHOWEHNA:
MOMNOAEXHDIE HAYUHDIE COOBULECTBA

ABTOpPbI CTaTbyt 06PALYAIOT BHUMAHNE HA TAKOU MasiOn3y4eHHbIV acriekT GopMUpOoBaHUs
MEXAYHAPOAHbIX OTHOLLEHUY, KaK MEX/TNYHOCTHbIE CBA3M nogen. OCOOeHHO akTyasbHbIM
LAaHHbIVI BOMPOC CTAHOBUTCS B YCIIOBUAX HECTAbMIIbHOCTA COBPEMEHHOIO MUPONOPALKA.
lpencrasngercs, 470 B TOT MOMEHT, Korga B r7100abHOM 3KOHOMUYECKOU CUCTEME Ha3pe-
BAET KPU3NC, @ Ha MOINTUHECKON apeHe Pa3BopaYmBaloOTCs Cepbe3HbIe KOHDIMKTbI, Criocob-
CTBOBATb YKPEIIEHMIO MEXAYHAPOLHOro B3aUMOAEUCTBIS MOXET WHTerpauus B obnactu
Hayku v 0O6pa3oBaHus HAa YPOBHE KOHCTDYMPOBAHUA MEXIMYHOCTHBIX CBA3EM YIEHOB Ha-
Y4HbIX coobLyecTB. B pamkax AaHHOMoO MCCIER0BaHUS CrieLmM@duKa MeXAyHapo[HbIX OTHOLIe-
HUY PaccMaTprBaEeTCs C PasIMYHbIX TOYEK 3PEHMS. ITO 103B0A[eT 0003HaYUTL MEPCrIEeKTUBbI
YKPEMIeHUs MEXAYHAPOAHbIX OTHOLLIEHUM, OCHOBAHHbLIX Ha 0OLLe4es1oBe4eckuX LEeHHOCTAX
M JINYHOCTHOM 3aMHTEPECOBaHHOCTY MOJIOLbIX YHEHbIX B peLLueHuy rpobiem MupoBou Mo-
TIATUKU.

KrtoueBbie Cl10Ba: MEXINYHOCTHBIN YPOBEHD MEXAYHAPOLHbLIX OTHOLLIEHWUM, HAy4YHble CO0b-
LeCTBa, TeopUM MEXAYHAPOLHbLIX OTHOLIEHUY, MoaoAexHbie mMogen OOH, 3K3UCTeHLMarb -
Hble OCHOBaHWS OTHOLLEHWY, ObleYesioBeqeckme LeHHOCTH

The authors address an understudied issue of interpersonal connection as an aspect of
formation of international relations. Research on this subject is especially important because
of the instability of modern world order. The authors believe that — at the moment of
brewing global economic crisis and when the world political arena is full of serious and
grave conflicts — integration and communication in scientific sphere can contribute for
consolidation and development of international cooperation especially on the level of the
interpersonal connection between members of scientific communities. Within the context
of this research specific character of international relations is studied from different points
of view. It allows to trace perspectives of consolidation of international relations based on
universal human values and personal interest of young scientists in solving world political
problems.

Key words: interpersonal level of international relations, scientific communities, theories of
international relations, youth Model UN, existential basis of relations, universal human values

B COBpEMEHHbIX YCNI0BUAX AMHAMMYHBIX U3MEHEHMIM MEXAYHAPOAHbIX OTHOLIEHMM OYeBMA-
HOM CTAHOBMTCA HEO6XOAMMOCTb MOMCKA HOBbIX MEXAHW3MOB PEryiaumMM U NepeycTpomcTea
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MuponopaaKa. AKTyasibHbl HE TOJIbKO pa3paboTKM (PMHAHCOBO-IKOHOMMYECKUX, MHCTUTYLM-
OHAJIbHO PeryiMpyembix rocylJapCTBOM METOA0B MEXAYHAPOAHOM MHTErpauum, HO U uccie-
[I0BaHUS NyTeM YKPENIEHUs MEeXAYHapOAHbIX OTHOLUEHMM 3a CYET BbICTPAMBaAHWUA CBA3EM B
couManbHOM, Ky/bTYPHOM, Hay4yHOM M o6pa3oBaTesnibHoM cdepe. TpebyeT M3yyeHus posb
Hay4HbIX U CTYAEHYECKMX COOOLECTB B KaYyeCTBE HErocyAapCTBEHHbIX aKTOPOB, CMOCOOHbIX
U3MEHATb JIMLIO COBPEMEHHOM MMPOBOM MOJIMTUKKU, B YCNIOBMAX HEOBXOAMMOCTM MpPeoAo-
JIEHMA METOAO0NOrMYECKOM OrpaHUYEHHOCTM AOMMHMPYIOLMX HEOPEAIMCTCKUX BO33PEHUM.
MpeacTaBAAeTCs, YTO aHa/IM3 CMNOCOGOB B3aMMOAEMCTBMA B 06/1aCTU HayKM M 06Pa30BaHUS C
TOYKMU 3pPEHUA aNbTEPHATUBHBLIX MOAXOA0B (HEONMOEpPanu3m, NOCTMOAEPHM3M, KOHCTPYKTU-
BU3M, (PMNOCODCKMM aHanm3 1 Ap.) NO3BOJIMT HAMETUTb NYTH YKPENIeHUa MeXAYHApOAHOro
COTPYAHMYECTBA Ha HOBbIX YPOBHAX.

PacTywaa 3KOHOMMYECKas B3aMMO3aBMCMMOCTb rOCyZAapCTB MMpa MNobyxaaeT paspaba-
TbiBaTb MPOrpamMMbl MHTErpaumMmM M B APYruxX 061ACTAX YesloBeYecKoM fesTtenibHocTu. [lo
MoZenn «rnobasbHOM 3SKOHOMMYECKOM CUCTEMbI»' BO3MOXKHO (OPMMPOBaHME CBA3EM B
cepe HaykM M 06pa3oBaHMA 3a CYET MOCTPOEHUS OTHOLIEHWM HEMOCPEACTBEHHO MEXAY
JIOKaNIbHbIMKU CTPYKTYpamMM (By3aMM, HayYHO-MUCCAeA0BaTENbCKUMM LEHTPaMMK, CTYAEHYECKHU-
MM OpraHu3aumamMM, HayYHbIMM COOOLLECTBAMM) B Pa3/IMYHbIX PErMOHax MCXOAA U3 JIOKa/lb-
HbIX MOTPEGHOCTEM Ha «HEe-roCyJapCTBEHHOM» U, TEM HE MEHee, MeXAyHapoAHOM YPOBHeE.
O «pM30OMaTMYHOM», HE UMEKLWEM eAMHOro LeHTpa («a-LeHTpPUpOBaHHblE CUCTEMbI») Xa-
paKTepe OTHOLIEHMM BrepBble 3aroBOpuaM paHuy3ckme ¢duaocodbl BTOPOM MOSIOBMHBI
XX B. XK. Aene3 n ®. Bartapu?. NoCTMOAEPHMCTCKMM NPOEKT AAHHbIX MbICUTENEM, A TaK-
e uccnegosaHus M. ®yko B 061acTM NOJIMTUKU M COLMANIBHOM 3MUCTEMOJIONMU NErsiv B
OCHOBY peopraHmMsaumm CMCTEMbl 06pa3oBaHMsA, CTaB MAE0I0rMUYECKOM 6a30M CMHXPOHHBIX
CTyAEHYECKMX peBoJiloLuM Bo OpaHumm 1 AnoHun B 1968 r. UccnefoBaHUO MEXKAYHAPOAHOM
MHTErpaumMmM B 061acTi BbiCLIEro o6pasoBaHus nocsaAwanmM paéotbl Ax. Haut, . ae Bur,
K. Kepp, A. KopTyHoB 1 ap. Oco60 xoTenocb 6bl OTMETUTb MHOIOrPaHHbIA aHaIM3 MHTEpHa-
LMOHaIM3aLMKM BbiCLLEro o6pa3oBaHms, BbINOJHEHHbIM B. KynpuaHoBom-AlmMHOM U YaHr XKy>.
Mpo61eMaTUKOM Hay4HbIX COOBLLECTB 3aHUMA/IMCb Takne Uaocodbl M COLMOJIONU HAYKM,
Kak M. Nlakatoc, T. KyH, P. MepToH, 3. Agnep, . Xaac, 0. Xabepmac u gp.

CoBpeMeHHasa cuTyaums rno6asibHOM HEeCTabUIbHOCTM 3a4acTyl MOPOXKAAET COMHEHMS,
B3aMMHOe HejoBepue ApYr K ApYyry, a KOH(MOMKTbI B TaKMX YCNOBMAX JIMLb YCYrybnaoT-
cA. Kak nokasbiBaloT nocseaHue cobbiTvA, nponaraHga M HexBaTKa npaBAMBOM MHdOpMa-
UMM Ha oHEe CNaboM MEXAYHAPOAHOM MHTErpaLUMM aKaLeMUUYECKUX S/IUT U UHTENIMFEHLMU
CMOCO6HbI GbLICTPO PaspyWMTb Aaxe, Ka3asioCb Obl, KpPenkue MexAyHapoAHble OTHOLUEHMS.
OpHako elle B Hayane XX B. 6PUTAHCKMI MbICAUTENb-M6epanmcT H. Haxkenn nucan: «/e-
BAHOCTO A€BATb MPOLEHTOB PEBHOCTU, 03/100/1€HUA, 3aBUCTU B MEXKAYHAPOAHbIX OTHOLLIEHM-
AX NOpPOXAATCA He (pakTaMM, a HaWMM HEMOHMMAHUEM (PaKTUYECKOro NOIOKEHUA Aen»*.
B cBA3M C 3TMM BECOMYH POJib B MEXAYHAPOAHOM B3aMMOMOHMMAaHWM MUrpaeT He TOJIbKO
MH(OPMUPOBAHHOCTb 00LLECTBa, HO M Pa3HOCTOPOHHEE, ry60Koe OCMbIC/IEHME NMPOMCXOAA-
LMX NPOLECCOB. ITO AOJIKHO obecneymBaTbCA KA4eCTBOM BbiCLUIEro 06pa3oBaHUA U Hay4HbIX
MCCNe0BaHMM, a TaKkKe CBOGOJOM AOCTYNa LUMPOKOM 06LECTBEHHOCTM K MH(DOPMLUMOHHbBIM
pecypcam.

H. 3Haxenn ewe fo MepBoi MUPOBOWM BOMHbI Npeaynpexaan 06 3KOHOMUYECKOM HEBbI-
roAHOCTM BOEHHbIX JEMCTBMM M 3aXBaTa Yy»KMX TEPPUTOPUM, OCMbIC/IA 06BLLeYeioBeYecKme

" Andreeva A., Anisimova 0., Bilenko Yu. and others. Post-crisis Global Economy: Restoration of Equilibrium:
monogr. Kiev, 2013. P. 191—192.

2 flené3 XK., reammapu ®. Tbicaya nnato: Kanutanusm m wmsodbpenmsa. Ekatepunbypr, 2010. C. 6—45.

3 KynpusHoga-AwuHa B., YaHe Xy. WHTepHaumoHanusaumsa B cdepe BbICLLEro 06pa3oBaHUsA: POCCUMCKUE
noaxoapl // MexayHap. npouecchl. 2013. Ne 2. T. 11; COTpyAHMYECTBO M NPOTMBOGOPCTBO B MMPOBOM MOJIUTUKE.
2013. Mai — aBryct. C. 85—94.

4 Angell N. Commercial Rivalry and International Relations // The Advocate of Peace (1894—1920). October,
1913. Vol. 75. Ne 9. P. 214.
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OCHOBaHMWA, Ha KOTOPbIX BO3MOXHO MOCTPOEHWE B3aMMOBbLIFOAHOIr0 NPOAYKTMBHOINO B3aMMO-
aevcteua’. leMcTBUTENbHO, ONbIT XX CTONETMSA NOoKasaa, YTO peLleHMEe BOMPOCOB MUPOBOM
NOMIUTUKM KECTKMMM, CUJIOBBIMU METOAAMM HE MPUHOCUT BbIFOAbl HY OAHOM M3 CTOPOH. Peub
MAET He TOJIbKO 06 3KOHOMMYECKMX BbIFrOZax, HO M O MHOrOMJIAHOBOM B3aMMO3aBMCUMOCTM
KYJIbTYPHbIX, COLMasIbHbIX, MCUXOJIOFMYECKUX acMeKTOB, MOCKO/IbKY COObITUA pa3BopayMBa-
I0TCA B KOHTEKCTE 4e/108e4eCKUX OTHOLUEHMM, a HEe OTHOLWEHMA K 6eCYyBCTBEHHOMY «06b-
eKkTy». B cBA3M C NnOHMMaHWEM AaHHbIX MOMEHTOB CerofHsa noJ BOMpoC CTaBATCA AOMMHM-
PYIOLIME KaK B aMEPUKAHCKMX, TaK U B POCCUMCKMX MOJIMTUYECKUX CTPATErUAX U AEMCTBUSAX
peasmCcTCKue BO33peHMA. B paMKax KnacCMYeCcKoro peannsma MrHopupyetca oblieyesnose-
Yyeckasl 3TWKa; B Ka4eCTBe OCHOBHOIO MOTMBA BHELLHEMO/IMTUYECKOrO AEMCTBMA NPU3HAETCS
cTpax nepea «ZpyriMm» (SKobbl ABAAIOWMMCA €CTECTBEHHbIM COCTOSHUMEM YesioBeKa); Npu-
MEHEHMWE CUJ/IOBbIX METOAOB HE BbI3bIBAET COMHEHMM; aKTOPaMM MWPOBOM MOJIMTMKM MpM-
3HaKTCA /MWL rocyaapcTea’.

TeM He MeHee CTpax M BOMHA BPSA /I MOTYT CUMTATbCA €CTECTBEHHbIMM 1Sl YeSIOBEKA.
HanpoTue, UCTOpMA 1 KynbTypa YenoBeyecTBa MoKasblBaloT, YTO HApAAY C AE€CTPYKTUBHbIM
Haya/loM A/18 HAC, MbICIALWMX CYLLECTB, XapaKTEPHbI 1060Bb M J06P0O, KOHCTPYKTUBHBINA M
TBOPYECKUM NoTeHUMan®. Mbl Hy>kaeMcs B 3TOM «/lpyrom» Kak B MHOM, AOMOJIHUTENIbHOM K
HalleM TOYKe 3peHMs, MO3BOIAIWEN CAMMM OTKPbITbCS U Pa3BeEPHYTb MO MaKCUMYMY CO6-
CTBEHHble BO3MOXHOCTM. TakMM 06pa3om, Ha AaHHOM 3Tane cyllecTByeT Heob6XoAUMOCTb
paccMaTpuBaTb MEXAYHapOAHble OTHOWEHMA C NO3MUMM pa3/IMYHbIX PaBHOMPAaBHbIX Teope-
TUYECKMX MOAXOA0B, A TAKXXE OPUMEHTMPOBATLCA HA KOHCTPYKTUBHBIM MOTEHUMAN MHTErpMU-
PYHOLWMX TEHAEHUMM B TaKMX Ccdepax YeNoBEeYeCKOM AeATENIbHOCTM, KaK KyJibTypa, ChopT,
HayKka 1 obpa3oBaHue.

HecmoTps Ha o6unme nuTepatypbl, NOCBALWEHHOM, C O4HOM CTOPOHbI, CNoco6amM OcCyLLecT-
BNEHWUA MEXAYHAPOAHOM MHTErpaumm, a C ApyroM — MCCeA0BaHUAM Hay4HbIX COOBLLECTB
B Pas/IMYHbIX COLMANbHO-TYMAHMTAPHbIX AMCUMMN/IMHAX, OLLYLIAETCA HexBaTKa LE/I0CTHOM
KapTMHbI OCHOBaHMM, CMOCOG0B U MEPCNEKTUB MEXKAYHAPOAHOro B3aMMOAEMCTBUA B cdhepe
HayKM M 06pa3oBaHus. Bo/IbLUIMHCTBO MccriefoBaTeNel AAaHHOrO HamnpaB/IEHUs CXOAATCA BO
MHEHWK, YTO MHTErPMPOBAHHOCTb B r106a/1bHOE Hay4YHOE M 06pa3oBaTe/IbHOE MPOCTPAHCTBO
61aroTBOPHO B/IMAET KaK Ha «BHYTPEHHee» pa3BUTME rocyAapcTBa, TaK M Ha rapMOHMU3aLMIO
MeXAYHapOAHbIX OTHOLEHWM. CO BTOPOM N0M0BUHBI XX B. O4EBUAHO BO3pacTaHWE POJiv KC-
NEePTHbIX M HAaY4YHbIX COOBLLECTB B MPUHATUM NPABUTENILCTBEHHBIMU CTPYKTYPaMM PELLEHUM,
B TOM YMC/Ie BHELIHENONUTUYECKMX?. TeM He MeHee ceryac AeATeNIbHOCTb Hay4HbIX CO06-
LLeCTB U 06pa3oBaTe/IbHbIX OpraHM3aumMi Yalle pacCMaTpUBAETCS KaK BHYTPUMOIMTMYECKaAS,
06yC/IoB/IMBaEMas roCyAapCTBEHHOM MOJIMTUKOM WM ABUMKMMASA MCKJIKOYUMTENIbHO B paMKax
CTpaTernyeckoro pasBUTMUA TOM MIM MHOM CTPaHbl.

Mexay TeM coBpemMeHHaa CMTyauma TOTasIbHOro napann3ma, NoTepu OpUeHTUpPOB U Ha-
3peBaHMA KpM3Mca NPaAKTMYECKU BO BCEX 061aCTAX YEOBEYECKOM AEATENIbHOCTU NOBYKAaeT
K MEPECMOTPY CTEPEOTMMNOB, C/IOKMBLUMXCA B CWUJTY AOMMHUPOBAHMA B MMPOBOM MOUTUKE
peanMCTCKMX BO33PEHUM. B CBA3M C 3TMM B OTHOLUEHWM NMOHMMAHWUS MeCTa M POJIM HAy4HO-
nejarorMyeckmx CoobLecTB BO3HMKAeT pAf BONPOCOB. MOXHO /I paccMaTpuBaTb AaHHble
Co06LLEeCTBA B KAYECTBE HEroCyAapCTBEHHbIX aKTOPOB MUPOBOM NOMTMKM? U ecnn aa, To Ha
KaKMX OCHOBaHMAX? A eCnun HeT, TO B KaKMX MHbIX KayecTBax? Kakue no3uTuBHblEe nocnej-
CTBMA MEXAyHapoAHasA Hay4yHO-o6pa3oBaTeslbHaA MHTErpauya BieYeT He ANA rocyJapcTBa,
a HenocpeAcCTBEHHO A/ YesIoBEKA BHE 3aBUCMMOCTM OT €ro HauMOHA/IbHOM MPUHAANEKHO-
ct1? KakoBbl coumanbHo-hraocodCkmMe OCHOBaHMA NOTPEOGHOCTU B MeXAYHapOAHOM B3aM-

" JHOkenn H. Benukoe 3abnyxaeHue. O4epK 0 MHUMbIX BbiroAax BOEHHOM MolUM Haumi. YenabuHck, 2009.

2 Morgenthau H. J. Politics among Nations // The Struggle for Power and Peace. N. Y., 1978. P. 4—15.

3 Opomm 3. LleHHOCTM, ncuxosiorusa M YenoBedeckoe cyulectBoBaHue // ®pomm 3. UcKyccTBo 6biTb. M.,
2013. C. 8-26.

4 MMo6edaw /. Mpodeccypa NpaBUT MMPOM: MOJMUTUYECKMI peanusm M npasswasa samTta CLUA // Ussectus
YpanbcKoro roc. yH-ta. 2006. Ne 45. C. 56—64.
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MoAeNCTBUM B cepe Hayku M o6pa3oBaHMA? KakMMKM Cnocobamm M Ha KaKoM HOPMATUBHOM
6a3e MOXEeT OCYLECTB/ATLCA AAHHOE B3aMmoaencTBue? KaKoBbl A0/IrOCPOYHbIE Mepcnek-
TUBbI YKPENIEHUS MeXAYHAapOAHOro COTpyAHMYECTBA B 061aCTM HayKM M 0Opa3oBaHuA AN
yesioBeyecTBa B Le/IOM?

PekTop EBpasmicKoro HaumoHasbHOro yHmBepcuteTta (KasaxctaH) npodeccop b. XK. A6-
APauMOB BEPHO 3aMeTU/, YTO «0bpa3oBaTesibHasA MHTerpaumsa, 3apoauBLLIAACA NO UCTOpUYe-
CKMM MepKaM COBCEM HeJaBHO, NMPOMCXOAMUT M3 MOHMMaHMA, YTO SKOHOMMYECKAA MHTerpa-
LUMA aBTOMATUYECKMU NpearnosaraeT MHTerpaumio KagpoBoro obecnevyeHusa 3Toro npouecca»'.
JleMcTBUTENBbHO, Pa3BUTME BHELIHEIKOHOMMYECKUX CBS3EM BeAeT K 60Jiee TeCHOMY COTpya-
HMYECTBY U B ApPYrnx cdepax aesTenbHocTU. Mo3ToMy 60/bLUIMHCTBO CTpaH EBponerckoro
COl03a U pAA rocyJapCTB U3 NPUJIEralWMX PEFMOHOB BK/IHOYAOTCA B MHTErPALMOHHBIN Npo-
€KT B 06/1acTM 06pa3oBaHMA, M3BECTHbIM Kak bonoHcKkuM npouecc. Ha pas3nimyHbiX ypoB-
HAX JAeKNapupyeTca Heob6XOAMMOCTb MeXAYHapOoAHOro COTpyAHM4YeCcTBa B BMAE COBMECT-
HbIX HaY4HbIX MCC/IeA0BAHMM M 06pa3oBaTe/IbHbIX NporpaMM. Tak, cTpemneHue MpaBuTesib-
ctBa Poccuickon defepaummn yKpenasaTb MeXAyHapoAHOe B3auMOAEMCTBME B chepe HayKM
M 06pa3oBaHMA C LEeNbl0 MHDOPMALMOHHOIO COTPYAHMYECTBA, MOBbILEHMS KayecTBa KM3-
HU M KBa/MDMKALMM KaApOBOro COCTaBa OTParkaloT TaKMe MCTOYHWMKM, Kak CTpaTterms Ha-
LMOHa/IbHOW 6e3onacHocTu Poccumckon ®eapepauym go 2020 roga? (nn. 7, 16, 24, 58, 61,
66—70), KoHuenumsa yyactus Poccumckon deaepaumm B o6beamHenmm BPUKC? (nn. 23, 24,
25, 33, 34) u ap. B3aumogencTBMe rocyapCTB B pamKax pas/iMYHbIX, B NEPBYK ovyepeb
3KOHOMMYECKM BbIrogHbIX coto3oB (LLUOC, BPUKC, ACEAH, HA®TA, EC, EBpA33C) HECOMHEH-
HO 6,1aroTBOPHO B/IMAET M Ha COTPYAHMYECTBO B cdepax Ky/AbTypbl, HAYKM M 06pa30BaHMS.

M BCe Ke NONUTUYECKME M IKOHOMMYECKUE PeELLEHUA M HOPMATUBHbIE LOKYMEHTbI B AaH-
HoM cchepe — 3TO He eAMHCTBEHHOE, UYTO onpefenseT Xo4 M cneuuduKy MHTErpaumoHHbIX
npoueccoB. Paa nporpaMm M Mep no MX peanmsaumu, NPUHUMAEMbIX rocyAapcTBamM Ha
NpaBOBOM M MOJIMTUHECKOM YPOBHAX, 6E3yCNOBHO HEOOXOAMMbl B KaveCTBe MOArOTOBKM
6a3sbl M paclIMpeHUA NPOCTPAHCTBA ANS KYNbTYPHOro, Hay4YHOro M 06pa3oBaTe/IbHOr0 MEX-
AyHapoaHoro cotpygHuyectsa. OgHaKO XOTenoCb 6bl 0O6paTUTb 0CO60E BHMMAHWE Ha TO,
YTO /l0BblE MEXKAYHAPOAHbIE OTHOLLEHUS NPEeACTaBAAT CO60M B KOHEYHOM CUYETE B3AUMO-
delicmsue Mexdy omaesibHbiMU J/Il0ObMU. TTONUTUYECKME pa3HOraacusA, KpU3MCbl M HecTa-
OUNbHbIE CUTYaUMM BeAyT NpeXAe BCEro K 0CNabNeHUI0 MEXAYHAPOAHOro SKOHOMMYECKOro
COTPYAHMYECTBA, NOCKO/IbKY B rnasax MHBECTOPOB M 3KOHOMMCTOB BbICTYMAOT yrpo3amMu Ans
ToproBan. COOTBETCTBEHHO PMCKM CHUMKAIOTCA MyTEM COKpalleHuA 06bemoB (UMHAHCMpPOBa-
HUA M NpoJaxK, YTO NOpOXKAaeT ele 6osbliee B3aMMHoe Hegosepue. B aToM ciiyvae Beay-
LY POJib B COXPAaHEHWM MEXKAYHapPOAHbIX CBA3EM MOFYT MrpaTb OTHOLWEHMA B TaKMX Heno-
CPeACTBEHHO He OTHOCAWMXCA K (PMHAHCAM M IKOHOMMKE 061acTAX, KaK Ky/bTypa, HayKa
M o6pasoBaHMe. Mo3TOMY C MO3MUMM CaMbIX BayKHbIX NOTPEGHOCTEM YesIoBEKA B O6LLEHUM C
«/1pyrMM», TBOPYECKOM aKTMBHOCTU M CBOGOJHOM CaMOpeasiM3aLMu MOXKHO YTBEPXKAATb, UYTO
HanboJsiee TeCcHoe, YKpenjieHHOe MMEHHO Ha YPOBHE 06LLeYe0BeYECKMX LEHHOCTEN COTPYA-
HMYECTBO POXKIAAETCA B XOJ€ MEXK/IMYHOCTHbIX OTHOLIEHWUM. MeXAYHAPOAHbIE OTHOLUEHUS, Ha
Hall B3riaj, CTPOATCA He KaK abCTpaKTHble CBA3M «MeXAy rocyaapCTBamu» M pa3Bopayu-
BAlOTCA HE TONbKO B (pOpMasbHOM KJIHOYE HA MOJIMTMYECKOW apeHe, YYEHbIX U CTYAEHTOB
HeNb3A BOCMPUHMMATb UCKOYMTENIbHO KaK OAMH U3 «PeCcypCcoB>» BHYTPEHHEN M BHELUHEM No-
JMTUKKNY. MexXayHapoAHble OTHOLEHWA — 3TO ele U JIMYHble HedopMasibHble CBA3M COBEp-

" A6dpaumos b. XK. MexBy30BCKOE COTPYAHMYECTBO KaK K/loUueBOM (hakTop pa3BuTUsA obluero o6pasoBaTesib-
HOro NMpOCTpaHCTBa: eBpasmickoe namepenme // URL: http://www.ia-centr.ru/expert/4223.

2 OdmumanbHbiMt cant lMpesnaeHta Poccum: URL: http://archive.kremlin.ru/text/docs/2009/05/216229.
shtml.

3 OdbmUManbHbIM CalMT MUHMCTEpCTBA MHOCTPaHHbIX Aen P®: URL: http://www.mid.ru/brp_4.nsf/newsline/
D23D45D62C00F78E44257B35002ACD50.

4 lluwkuHa 0. MonrMThKa coceacTBa MM NOAMTUKA cocenen? Poccus U «3anafHbii daaHr» CHI // Teopus B
ycnoBusx HeornpeaeneHHoctm. 2012, Ne 3. T. 10. C. 121.
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LWWEHHO pa3HbIX MO HaUMOHANbHOCTU, KY/bType, BEpOMCMNOBEaHMI0, COLMAIbHOMY CTaTycCy
1 NpocheCcCUOHaNbHOM MPUHAA/IEKHOCTU NtOAEN.

Mofo6Has TOYKa 3pEHUS XapaKTepHa ANA 0AEN, 3aHMMAKOLLMXCA COBMECTHBIMM MEXKAY-
HapoAHbIMM Hay4YHO-06pa3oBaTe/ibHbIMK NpoeKTamMu. K npumepy, Ha BCTpeye no Bompocam
YKpEn/IeHNA POCCUMCKO-(PMHCKOrO COTPYAHMYECTBA B cepe HayKM M 06pa3oBaHUs C peK-
TopoM YHuBepcuteTa KyMKkeHnakcoH (OPuHnaHama) npodeccopom lMettepu MKOHEH pekTop
CaHkT-lMeTepbyprckoro rocyapCTBEHHOIO MONMTEXHUYECKOrO YHMBEpcUTETa npodeccop
A. WU. Pyackon ckasan: «Halle cOTpYyAHMYECTBO HE OMUPAETCH JIMILUb HAa MEXMNpaBUTE b-
CTBEHHbIE COr/IALLIEHUA O MPUrPaHUYHOM COTPYAHMYECTBE rOCyAapCTB — 3TO Camu CO6OM
pasyMerLmecs, HO He 06A3biBaOLLME HAC K AEMCTBUIO AUPEKTMBBLI. Ham 3TO MHTEpecHO B
nepByl0 o4yepesb C TOYKM 3PEHUA BO3MOXKHOCTM TBOPYECKOrO NPOHUKHOBEHUA»'. TakMM 06-
pa3soM, MeXAyHapoAHoe B3aMMOLEWMCTBME B PamKax pelleHMus MCCiefoBaTesIbCKMX 3ajad
M pasBMTMA 06pPa30BaHMS MHTEPECHO ANA OTAE/bHbIX JIMYHOCTEM CBOMM TBOPYECKUM MO-
TEHUMA/IOM, BO3MOXHOCTbIO YBMAETb TY WMJIM MHYIO MPOGAEMY MNOJA Yr/IOM 3peHuA ApYroro
MeHTanmTeTa, NPOAYKTUBHbLIM ANANIONOM Pa3/IMYHbIX KYyAbTyp.

K TpaguuMoHHBIM Cnocob6am OpraHu3auumn MeXxXAyHapoAHOro coTpyAHuyecTtBa B cdepe
HayKM M 06pa3oBaHUA MOXHO OTHECTM OCYyLeCTBJAEHME MNporpamm obMeHa CTyAeHTamM,
npenofaBaTenAaMM, HayYHbIMK COTPYAHMKAMM; COBMECTHbIE MEXAYHapO/Hble MarucTepckue
NpOrpaMMbl; NPaKTUKY «ABOMHbLIX AMMNJIOMOB»; COBMECTHbIE HAy4YHO-MCCNEA0BATENbCKME Ny-
6NMKaUMK; MeXAYHapOAHble Hay4YHO-MpaKTUUYECKME KOH(EepeHUMH; MpOorpamMMbl CTaXMpO-
BOK A1 YYalMXCA, HayYHbIX PabOTHMKOB U MejarorMyecKMx KaapoB; COBMECTHYK paboTy
B pamMKax MeXJyHapoAHbIX FPaHTOB; OTKPblTME Ha 6a3e HauuOHa/bHbIX By30B (DUAMANOB
3apy6ekHbix Kadeap, UHCTUTYTOB, yHMBepcHTeToB. O4HAKO peanm3auma MHOMMX NOAOGHbIX
HanpaBJ/IeHWI OKa3blBAeTCA 3aTPyAHEHA HU3KOWM CTEMEHbI0 aKaAEMMYECKOM MOBMJIbHOCTM M
HexBaTKOM (DMHAHCOBbIX pecypcoB. B cBA3M C 3TMM aKTyaslbHOM CTAHOBMTCA pa3paboTka
TaKMX MHHOBALMOHHbBIX CMOCOGOB MEXAYHAPOAHOro B3aMMOAEMCTBUA B cchepe Hayku U 06-
pa3oBaHMsA, KaK MCMNO/b30BaHUE LMDPOBbIX MHPOPMALMOHHBIX TEXHONOTMM ANS NPOBEAEHUS
BUPTYasIbHbIX (DOPYMOB M BUAEOKOHMEPEHLUMIN, NMPUMEHEHME MHTEPAKTUBHBIX M AMCTaHLMU-
OHHbIX TEXHONOTMIA 06YYEHMA, MOBbILEHUE aKaAEMMUYECKOM MOBMIbHOCTU 3a CYET CPeacTB
pa3nnyHbiX OOHAOB M FPaHTOB, MPOBEAEHUE MEXAYHAPOAHbIX BCTPEY, HarnpaB/€HHbIX Ha
pelleHMe Hay4HblX Mpo6/aeM, B albTEPHATMBHbLIX (DOPMax Mrp, OTKPbITbIX AMCKYCCHMM, MO-
JIOZEXHBIX MOAENIEN peasibHO CYLLECTBYIOWMX MEXAYHAPOAHbIX OpraHM3auui u ap. Takue
HeTPaAMLUMOHHbIE pa3paboTKKU NpUBNEKAIOT BHUMAaHME MUPOBOM 06LLECTBEHHOCTM, MOMOraloT
pPeWNTb He TOJIbKO CreumasibHO-Hay4Hble MpoGaeMbl, HO U Fnob6anbHble MeXAyHapoAHble
BOMPOCbI, @ TaKXe CMOCOOGCTBYIOT JIMYHOCTHOMY PasBUTMIO YHACTHMKOB, a C/ie4oBaTesbHO,
POCTY MeXAYHapOAHOW MHTErPUPOBAHHOCTM HAy4YHO-NeAarorMyecknx Kapos.

K npumepy, yCcMneHuio MexAyHapoAHOM MHTEerpauym, Ha Haw B3rnaj, MOXKET Crnoco6-
CTBOBaTb NPOBEAEHME TaKMX HETPAAMLMOHHBIX, HAGUPAIOLWMX MOMY/IAPHOCTb MEPONPUATHMI
B cpepe HayKu M obpasoBaHMA, KaK mMonogexHble mogenn OOH. CTyaeHTbl-MeXayHapoa-
HMKM M MOJIOAbIE YYEHble B 06/1aCTU MEXAYHAPOAHbIX OTHOLWEHMM ABAAIOTCA HaMbonee Mo-
OUNIbHBIMM M aKTMBHBIMM YYACTHMKAMM MOLOGHbIX MEPONPUATUM, MOCKOJIbKY OHM B 3HAUM-
TeNIbHOM CTENEHM 3aumHTEpecOoBaHbl B MOJIyYEHMM KAaK HOBOMO OMbiTa, TaK M BO3MOMXKHOCTM
06CyxJaTb U pelaTb OCTpble Npo6a1eMbl COBPEMEHHOCTH, C KOTOPbIMM MM NpuaeTca 6osee
NAOTHO UMETb AeNo B NPodeCccMoHaIbHOM ByAyLLEM.

JIMYHBINA OMbIT Y4aCcTMS aBTOPOB AAHHOM CTaTbM B MEXAYHAPOAHbIX CTYAEHYECKUX MoJe-
nax OOH, npoxoauswmx B 2013—2014 rr. B pa3nnyHbix ropogax Poccmm?, nokasbiBaeT, 4To

' YKpenneHne poCCUMMCKO-MHCKOro coTpyaHu4YecTBa B cdepe Hayku M obpasoBaHmsa // Hosoctn HUY
cnerny; URL: http://nru.spbstu.ru/novosti/news_nru/news487.

2 OT4yeT 0 MeponpuaTMM «EKaTepuHByprckas mexayHapoaHas Moaenb OOH» 28—30 Hos6pa 2013 1. // URL:
http://fir.ispn.urfu.ru/media/files/2014/01/%D0%9E%D0%A2%D0%A7%D0%95%D0%A2_%D0%95%D0%9C%D0%9C%
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ZlaHHble MeponpuATMA CNOCOOCTBYIOT, BO-MEPBbIX, JIUYHOCMHOMY PA38UMUI0 Y4ACMHUKOB
(yNnyYlleHWe HaBbIKOB BJAZEHMA MHOCTPAHHbIMM A3bIKAMM, MPaKTMKA NMEpPEeroBOPHOro Mma-
CTEepPCTBa, OMbIT MY6JMYHOrO BbICTYMN/IEHMA, NPOAB/IEHUE NIMAEPCKMX KAaueCTB M OPaTOPCKUX
CNOCO6HOCTEN); BO-BTOPbIX, OCMbICJCHUK MEXOYHAPOOHbIX NPob/ieM C pas3/iudHbIX MoYyeK
3peHuA (NOHWMAHUWE «JesieraTtomM» MO3ULMM TOM MW MHOM CTPaHbl «M3HYTPWU» 6Gnarogaps
CMbIC/IOBOMY MOrpPY>KEHMIO B YC/IOBUA €e peasibHoro (opMMpoOBaHMA, BO3MOXKHOCTb nepe-
YKMTb ONbIT APYroro HapoAa Kak CO6CTBEHHbIM U Fly6OKO BOJHYIOLMM, pa3BuTHe 6osiee apy-
KECTBEHHOI0 OTHOLUEHMA K MpeACcTaBUTENSM M MO3UUMAM APYrMX CTPaH, BOBJIEYEHHOCTb
B 06CYXAEHWE aKTyaslbHOM Mpo6seMbl B TBOPYECKOM MPOCTPAHCTBE CBEXMX B3r/A40B M
naen); B-TPETbUX, YKPENJIeHUK MEX/IUMHOCMHbLIX c8A3eli ¢ UHOCMPAHHbIMU Y4aCMHUKa-
MU (HOBble 3HAKOMCTBA C 3apyGeXKHbIMU CTyAEHTaMM M MONOAbIMM YYEHbIMU, AOCTUNKEHUE
B3aMMOMOHMMaHMA MO pAdY pacCMaTpuBaeMbIX B pamMKax MepONpUATUA BOMPOCOB, BO3MOXK-
HOCTb (hOPMMPOBAHMSA MO3UTMBHOrO O6pasa MpeAcTaBMTENs POAHOM CTpaHbl Y MHOCTPaH-
HbIX KOJINEr, noAaJep:kaHue AONrOCPOYHbIX HedhOpMasibHbIX OTHOLIEHMM MOC/e npoBeje-
HWMA MeponpuATMA 6rarofapa O6GLMM MHTEpecam) M, HaKOHEL,, NOUCKY a/bMepHAamusHbIX
nymeli peweHUs ocmpbiX MexXOyHAapOOHbIX npobsiem (pe3yabTaTbl 0BCYKAEHUA NPO6JEM
W pe3o/ioLuM, BbIHECEHHbIE MO MX NMOBOAY YYaCTHUMKaMM MooAexXHbIX moaener OOH, no
WMHMUMATUBE OpPraHM3aTopoB MOTYT ObiTb A1 03HAaKOMJIEHWA NpefCTaB/ieHbl TaKMM NpaBu-
TEeNIbCTBEHHbIM OpraHaM M CTPYKTYpam, KaK reHepasibHble KOHCY/IbCTBa 3aMHTEPECOBAHHbIX
B 3aTPOHYTbIX BOMpOCax CTpaH, MeXAyHapoaHoe coobuectBo mogener OOH, peanbHble
opraHbl OOH u 1. n.).

3aTpyAHEHUA B NJlaHe pa3BUTMA MOTEHUMANA NOLO6GHbIX MEPONPUATUIM 3a4aCTYHO CBSA3aHbI
C TEM, YTO OHM pPaCcCMaTpMBAIOTCA JIMIUb B KayecTBe «POJIEBbIX MIrp» B KOHTEKCTE nejaro-
rMYeCKoro npouecca, BCNEACTBME YEro pesy/ibTaTbl PELUEHUA MEXAYHApPOAHbIX MPOG/EM,
npeaniaraemble yYaCTHMKaMM «MOAEJIbHOTO ABMUKEHMA», HE BOCMPUHMMAIOTCA BCEPbE3 U He
yZ0CTauBalOTCS BHUMAHUSA opraHusaumi. OfHaKo JaHHble MOAENMN U APYrHe MHHOBALMOHHbIE
opMbl MEpPONPUATUIA C y4aCTUEM CTYAEHTOB M MOJIOAbIX YYEHbIX M3 PasHbIX CTPaH MMpa
MUMEIOT OFPOMHbIM MOTEHUMAN B MJIAHE YKPENIEHUS MEXAYHapOAHbIX OTHOLUEHMM 3a CYeT
MEXJ/IMYHOCTHOIO B3aMMOZEMNCTBMSA, a TaKkKe 61arofapsa BO3MOXKHOMY (DOPMMPOBAHUIO HOBO-
ro TMNa HerocyAapCTBEHHbIX aKTOPOB MWMPOBOM MOJIMTUKMU (MEXAYHAPOAHbIE MOJIOAEKHbIE
HenpaBUTE/IbCTBEHHbIE CTPYKTYPbl, CTYAEHUYECKME OpraHu3aLmu, HayyYHble CoobLLecTBa).

«[10CKONbKY CaMOCTOATE/IbHOE M MEepPCNeKTUBHOE HamnpaB/IeHUA pa3BUTUA COTPYJAHMYE-
CTBa MEXroCyapCTBEHHOMO YPOBHSA CBf3aHbl CEroAHs co cepor 06pa3oBaHMsA, OHWU M30/IU-
pOBaHbl OT MOJIMTUYECKMX PA3HOIrIAaCMM M CMOCOGCTBYIOT CO3JaHMI0 TAKMX YCJIOBUM, KOTOpblE
CrnagAat noiuTUYECKME M DKOHOMMYECKME MPOTUBOPEYMA MEXKAY CTpaHaMM U BbiBEAYT MX
Ha HOBble pyb6exmn coTpyaHuyecTBa», — cumtaeT b. XK. A6gpanmos’. Cornawascb B JaHHOM
BOMPOCE C YYEHbIM, NOABbITOXUM: YKPEN/IeHUe MeXAYHapoAHOro COTpyAHMYeCTBa B 06/1aCTH
HayKM M 06pa3oBaHMA pa3HbIMM CNOCOBGAMM M Ha Pas/IMYHbIX YPOBHAX (OT CMCTEMHOMO M
roCyZapCTBEHHOMO 10 YPOBHSA MUKPOCOOGLLECTB M OTAE/bHbIX IMYHOCTEM) UMEET OFPOMHbIM
noTeHUMan B niaHe 6osiee NpoAyKTUBHOM, MO3UTUBHOM, FAPMOHMYHOM peopraHM3aumm co-
BPEMEHHbIX MEXAYHapOoAHbIX OTHOLWeEHMM. Ha Haw B3rnaa, TakMe NepcrneKkTvBbl, C OAHOM
CTOPOHbI, HE MpeAnosiaralT HEraTMBHbIX MOMEHTOB CTPEMJ/IEHMA K «TOCMOACTBY YMHbIX»Z,
MOCKOJIbKY HOCAT HEnpaBMTENIbCTBEHHbIM XapaKTep, a C ApPYroM — MOryT Croco6CTBOBaTb
MPUHATHIO 60/1€€ TPaMOTHbIX KaK B Hay4YHOM, TaK M B YE/IOBEYECKOM MJlaHE MOJIMTUYECKMX
peLLEHUHN.

DO%9E%D0%9E%D0%9D-2013.pdf; BecTHMK MOCKOBCKOM  MexAayHapoAaHoM Mogeim  OOH  (13—18  an-
pena 2014r.) // URL: http://modelun.ru/?page_id=632; TioMeHCKaa cTygeH4yeckas Mogenb OOH-2014
(21—24 mapta 2014 r.) // URL: http://tmun.utmn.ru/agenda.

" A60paumos b. XK. YKas. cou.

2 bozayos A. BiaKpuTUIA MONITUYHUIM CBIT — NPUXOBaHUIM AeMOKpaTUiHMI eToc // ®inocodcbka aymKka. 2009.
Ne 1. C. 80—95.
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ByAy4uMn yKOpeHEeHHbIM B MMMAHEHTHbIX MOTPEBHOCTAX JIMYHOCTU B CAMOPA3BUTUM M CaMo-
peasusaumm, MeXAyHapoJHOe B3aMMOJEMNCTBME B TaKMX 06/MACTAX, KaK Ky/bTypa, CMOpT,
HayKa M 06pa3oBaHMe, OKasblBaeTCA Haubosiee NPOAYKTMBHBIM U B TO Ke BpeMs MO3BOJSISET
dopmMMpoBaTb Hanbosiee MpoYHble MEXKAYHapoAHble CBSA3M. HoBble NepcnekTBbI MeXAy-
HApOAHOro COTPYAHUYECTBA OTKPbIBAKOTCA KaK Ha YPOBHE COBMECTHbIX MEXAMCUMMIMHAP-
HbIX Hay4HO-06pa30BaTe/IbHbIX NMPOEKTOB, TaK M B MJlaHe MOMCKA MHHOBALMOHHbBIX CPeACTB
M (OPM pelleHUs rN06asbHbIX NPo6JeM M peopraHu3aumMu COBPEMEHHbIX MEXAYHAPOAHbIX
OTHOLLEHWUM HAa OCHOBaHMM 06bEAMHSIOWMX 0OLLEYEI0BEYECKUX LIEHHOCTEMN.
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roOCYOAPCTBOBEOEHVE W MOJNATOJNONNA

B. B. Kpyvraons’
B. B. Bapakcnii™

O FOCY4APRCTBEHHON S5KOONNUECKON MNOMNTNKE
POCCNNCKON hEAEPAUNN

OTMeYeHbI COBPEMEHHbIE IKOIOrM4eckme MpobrieMbl, Bbi3bIBAOLME HEOOXOAMMOCTb COBEP-
LLIEHCTBOBAHMS 3KOJI0rO-rPaBoBOro PeryampoBaHus v 4eTesIbHOCTY OpraHoB roCyAapCTBEH-
HOWV BIacTv B 06/1ACTU OXPaHbl OKPYXaloLLes Coensbl. [pencTaBneHa Kpatkas XapakTepucTi-
ka OCHOB roCynapCTBEHHOM MOMMTUKIM B OOACTY IKOJIOMMHYECKOro [pa3BuTis POCCUMVICKOV
Genepauymm Ha nepuog o 2030 roga. BeigeneHs! 3a4a44 3TOM MONTHUKA U MePbl, HAMpas-
JIEHHbBIE Ha WX [OCTUXEHMUE.

KriroyeBble c/ioBa: SKOJI0ro-ripaBoBoe PEerysinmpoBaHme, 3K0/iI0orn4eckas roJsinTiika, 3KoJsiorn4e-
cKoe passutne

Current environmental problems requiring improvement of ecological-legal regulation and
activities of public authorities related to environmental protection are considered. A brief
description of the Basis of state policy on environmental development of the Russian Fede-
ration up to 2030 is given. The authors mark out specific tasks of this policy and measures
to achieve them.

Key words: ecological-legal regulation, environmental policy, environmental development

CoBpeMeHHble M3MEHEHMA B roCyAapCTBEHHO-NPaBOBOM cdepe, Hanpas/ieHHble Ha obec-
neyeHne WHHOBALMOHHOIO PasBMTMA MPOMbIWIEHHOrO MPOM3BOACTBA, €ro 3KOJIOrMYEeCKM
OPUEHTUPOBAHHOIO poCTa, 06YC/I0BAMBAOT HEOOXOAMMOCTb MOBbLILWEHMA POM FroCcyAapCTBa
U npaBa B peryMpoBaHUMU MPUPOAOOXPAHHOM AEATENbHOCTU. ITO CBS3aHO C PAAOM TAKMUX
3KOHOMMKO- M 3KOJIOr0-npaBoBbiX (paKTOPOB, KaK:

1) BAMAHUE TN06asIbHbIX 3KOJOrMYECKMX NPobaEM: M3MEHEHME KMMaTa, notepa 6Mono-
rMYEeCKoOro pasHoobpasus, onyCTbiHMBAHWE W APYrue HeraTUBHbIE AN OKpY:Katolen cpeabl
npouecchl. CneayeT TakKe OTMETMTb BO3pAacTaHME 3KOIOMMYECKOro yuiep6a OT CTUXMMHBIX
6e/CTBUM M TEXHOIEHHbIX KaTacTpod, 3arps3HeHWe aTMocdepHOro Bo3ayxa, MOBEPXHOCT-
HbIX M MOA3EMHbIX BOJ, a TaKKe MOPCKOM cpeapl;

2) BbICOKMI YPOBEHb aHTPOMOreHHOro BO3AEMCTBMSA HA OKPY)KaloLlylo NPUPOAHYI0 cpeay
B Poccumickon deaepauym 1 ee permoHax. Tak, B 40 cy6bekTax Poccumn 6onee 54 % ropoa-
CKOro HacesieHMsA HaxoAMTCA MoJj BO3AEMCTBUMEM BbICOKOMO M OYEHb BbICOKOro 3arpsA3HeHUs
atMocdepHoro Bosgyxa. Benmk M 06beM CTOYHbIX BOZ, COpacbiBaeMblX B MOBEPXHOCTHbIE
BOAHblE 06BEKTbI 6€3 HaJ/IEXKALLEN OYMCTKM;

3) HeraTMBHble A/ PEFMOHOB 3KOJIOFMYECKME NOC/IEACTBMA MPOLLION NMPOM3BOACTBEHHO-
X03SIMCTBEHHOM [€ATE/IbHOCTU NMPOMBILLIEHHbIX NpeanpuaTHMiA. MpakTMYeCcKn BO BCEX peru-
OHax COXpaHAEeTCA TEHAEHUMA K yXYALEHMIO COCTOAHMA MOYB U 3eMeslb. MHTEeHCMBHO pas-
BMBAOTCA NPOLECCHI, BeayliMe K notepe naoAopoans CE/IbCKOXO3AMCTBEHHbIX YroauM U K
BbIBOAY MX U3 XO3AMCTBEHHOr0 060poTa. OnycTbIHUBAHWMEM B TOM MM MHOM MEPE OXBayeHbl
3eMnmn 27 cyb6bekToB Poccuickon Geaepauum naowaapto 6onee 100 M/IH FreKTapoB;

* KpyrnoB BuKTOp BUMKTOpOBUY — 3aciy»KEHHbIM OpUCT PO, JOKTOp OpMAMYECKMX HayK, npodeccop, 3aBeay-
oMM Kacdeapol 3eMeNIbHOrO M 3KOIOrMYECKOro npaBa YpasibCKOro rocyAapCTBEHHOMO HOPUANYECKOTO YHUBEP-
cuteta (EkatepuHoypr). E-mail: ecoland®usla.ru.

" BapaKCWH Banepuit BnaavmupoBuy — KaHAMAAT OPUAMYECKUX HayK, ZOUEHT Kadeapbl 3eMesIbHoro M
3KO0J/IOrMYeCKoro npaea YpaabCKOro rocyaapCTBEHHOIO HOPUAMYECKOro yHMBepcuTeTa (EkatepuHoypr). E-mail:
ecoland®usla.ru.
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4) poCT KOo/iMyecTBa NPOM3BOACTBEHHbIX OTXOA0B, KOTOPble HE BOBJEKAKTCA BO BTOPMUY-
HbIM XO3AMCTBEHHbIM 06OPOT, a HaNpaB/ATCA Ha pa3MeLlleHue. [pu 3ToM ycioBUA XpaHe-
HMA M 3aXOPOHEHWMA YKa3aHHbIX OTXOJOB HE COOTBETCTBYHT TPEGOBaHWMAM 3KO0MMYECKOM
6e30MacHOCTH.

JKoNormyeckoe pasBUTME CTpaHbl Bbi3blBa€T HEOGXOAUMMOCTb MOAUMUKALMM U MOBbILLE-
HMA 3KOJIOrO-NpaBoBbIX TPe6OBaHMM K OTAE/bHbIM CTaAMAM M BUMAAM XO3AMCTBEHHOW Aes-
TE/IbHOCTU MPOMbILLIEHHBIX NPEeANPUATUM B peruoHax.

B poccuiMCKOM 3aKOHOAATENbCTBE BbIAENATCA 06WME M CrneumalibHble 3K0J10ro-npaBo-
Bble TpeboBaHMA, a TaKKe MHOMOYMC/IEHHbIE NPaBOBble MePbl OPraHM3aLMOHHOI0, SKOHOMM-
4YECKOro, MAE0/I0rM4ECKOro XxapakTepa 1 Mepbl OPUAMYECKOM OTBETCTBEHHOCTM, HanpaBJ/IeH-
Hbl€ Ha BbIMOJIHEHUE 3TUX TPEGOBaHWM. JKOJIOro-NpaBoBble TPE6OBaHMS M MPaBOBblE MEPDI
TECHO B3aMMOCBA3aHbl: OHM 06Pa3ylOT eAuHbIM NPABOBOM MEXaHU3M OXPaHbl OKPYKaKLLEN
cpeApl, HaueNEeHHbIM Ha CBOEBPEMEHHOE pEeLUeHME 3KOJIOrMYEeCKMX NpobiemM B peruoHax.
JTOT Te€3MC NOATBEPKAAETCA M NONOKEHUAMM OCHOB FOCY,apCTBEHHOM NOJIMTUKM B 06/1aCTH
3KoorMyeckoro passutma Poccumckon ®deaepaumm Ha nepuoa ao 2030 roga, yTBep:KAEH-
Hbix 30 anpens 2012 r. Mpe3naeHTom PO'.

PeanM3oBaTb rocyapCTBEHHY MOJIMTUMKY B 06/1aCTM 3KOJIOTMYECKOro pa3Butus Poccui-
ckor depepaumu HeobxoamMmMo B onope Ha KoHcTuTyuuio Poccuickon Geaepaumu; npuHLK-
Mbl M HOPMbI MEXAYHAPOAHOIO MpaBa, MEXAyHapoaHble AoroBopbl Poccuickon deaepauym;
denepanbHble KOHCTUTYUMOHHbIE 3aKOHbI, (pefepasibHble 3aKOHbI, 3aKOHbl Cy6beKToB Poc-
cunckon depepaummn; AOKYMEHTbI A0JIFOCPOYHOrO CTpaTErMyecKkoro naaHMpOBaHUS, BKJILO-
yaa KoHuenuuio JONroCpOYHOro CouMasibHO-3KOHOMMYECKOro pa3sutus Poccuickon depe-
paumn Ha nepuod no 2020 ropa, yTBepXAeHHy pacnopsxeHuem [lpasutensctea PO ot
17 HoAbpAa 2008 r. Ne 1662-p2.

CTpaTerMyeckom Lenbl rocyAapCTBEHHOM MOJIMTUKU B 061aCTM 3KOJIOFMYECKOrO pas3Bu-
TUA BbICTYNAaET pelleHne COLMaNbHO-OKOHOMUYECKMX 3aJaY, rapaHTMpYoLLee 3K0I0rMYeCcKM
OPUEHTMPOBAHHBIM POCT 3KOHOMMKM CTPaHbl U €€ PErnMoHOB; BHEAPEHUE SKOJIOrMYECKM -
(PEKTUBHBIX MHHOBALIMOHHBIX TEXHOJIOM1I; COXPaHEeHWEe 61aronpUATHOM OKPY»KaloLEN Cpeapbl,
6MONI0rMYECKOr0 pa3HOO6Pa3Us U NPUPOAHbBIX PECYPCOB A/1A YAOBNETBOPEHWUA NOTPEGHOCTEMN
HbIHELWWHEro M 6yAyLIMX MOKOJIEHUM; peanM3aumio npaBa KaXkAoro 4YenoBeka Ha 6naronpwm-
ATHYIO OKPY’KaKLLylo Cpejay; YKpenaeHue npaBonopsAKa B 06/1aCTM OXpaHbl OKPYKaroLien
cpebl; SKOJIOrMYeCKyo 6e30MacHOCTb, B TOM YMC/1e KOI0rMYecKM 6esonacHoe obpalyeHme
C 0TXO04aMM, a TaK¥Ke BOCCTAHOB/IEHME HAPYLUEHHbIX €CTECTBEHHbIX 3KOJIOMMYECKUX CUCTEM.
AN JOCTUMKEHMA 3TOM Lenun TpebyeTca pelleHne paga 3ajad.

1. CoBepLUEHCTBOBaHME HOPMATUBHO-MPABOBOIO 06ecrneYeHms oxpaHbl OKpyKatoLen cpe-
Abl 1 3KOJIOrMYECKOM 6e30MacHOCTH, Npeanonararwiee:

a) NPUHATME 3aKOHOAATE/IbHbIX M MHbIX HOPMATUBHbIX MPABOBbIX aKTOB B LENAX peanmsa-
UMM TOCYAApCTBEHHOM MOJIMTMKM B 061aCTM 3KOJIOMMUYECKOrO PasBUTHUS;

6) pa3paboTKy CTPYKTYPHO L€/IOCTHOM, KOMMNIEKCHOM M HENPOTUBOPEYMBOM CUMCTEMbI 3a-
KoHozaTtenbcTBa Poccuickon defepaunm B paccMaTpMBaemMoM 061acTu;

B) CO3JaHME HOPMATMBHO-MPABOBOM 6a3bl AN BHEAPEHWUA U MPUMEHEHMA CTpaTeruye-
CKOM 3KOJIOrMYECKOM OLEHKWM MpWU MPUHATUM MNAHOB M MPOrpamm, BbIMOJIHEHUE KOTOPbIX
MO}KET OKa3aTb BO3JEMCTBME Ha OKPYKAKLLYIO Cpeay;

) yCuneHue oTBETCTBEHHOCTM 3a HapyLUeHWe 3akoHogaTenbcTBa Poccuickon desepaumm
06 oxpaHe OKpY:Kalolen cpesbl U obecneyeHue HeOTBPAaTMMOCTM HaKa3aHMsA 3a 3KoJoruye-
CKMe NpecTynjeHna M UHble NpaBOHapyLUeHUA.

2. ®opmupoBaHme 3PDEKTUBHON CUCTEMbI YNPaBIEHMSA B 061aCTU OXPaHbl OKPYKaKoLLEN
cpeabl M obecrnevyeHns 3KOJIOrMYeckoM 6e30MacHOCTU, NpefycMaTpUBaKOLLEN B3aMMOAEN-

" CNC «KoHcynbTaHTMAOC.
2 C3 P®. 2008. Ne 47. Ct. 5489.
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CTBME U KOOpAMHALMIO AE€ATE/IbHOCTU OPraHoOB rocyAapCTBEHHOM BAAcTU. B yacTHOCTH, He-
06X0AMMbI:

a) COBEpLUEHCTBOBAHME CMCTEMbI FOCYJAPCTBEHHOrO 3KOJIOTMYECKOr0o MOHMTOPMHra M
NPOrHO3MPOBaHMA Ype3BblYaMHbIX CUTYaLU NPUPOAHOrO M TEXHOFEHHOIO XapaKTepa, a TaK-
K€ M3MEHEHWUM KMMaTa;

6) Hay4yHoe M MH(DOPMALMOHHO-aHA/IMTMYECKOE 06ecrneyeHne OXpaHbl OKpY»KaloLEeN cpe-
Abl 1 3KOJIOTMYECKOM 6e30MacHOCTY;

B) NpefoCTaB/ieHME rpaXkAaHaM, 06LEeCTBEHHbIM 06beAMHEHUAM, HEKOMMEPYECKUM Op-
raHu3aumam M 6U3HeC-coobLLEeCTBaM BO3MOXKHOCTU MPOAYKTMBHO Y4YacTBOBaTb B pelleHMM
BOMPOCOB, CBfI3aHHbIX C OXPAHOM OKpY)KaloleM cpelbl M 06eCrneYeHUEM 3KO0rMYEeCKoM
6e30nacHoOCTH.

3. Pa3BUTME SKOHOMMYECKOrO PEry/IMpoBaHMs OXpaHbl OKpY»Katollen cpeabl U obecneve-
HMA 3KOJIOrMYECKOM 6e30MacHOCTU, B TOM YMCe:

a) YCTaHOB/NIEHWME N/aTbl 3a HEraTMBHOE BO3JEMCTBME Ha OKPYKALLY Cpedy C Yy4eToM
3aTpaT, CBSI3aHHbIX C OCYLIECTB/IEHMEM MPUPOAOOXPAHHbBIX MEPOMPUATUM;

6) 3aMeHa B3MMaHWA NNaThbl 32 CBEPX/IMMMTHOE 3arpA3HEHWE OKpY:Kalolen cpelbl BO3-
MeLLEeHMEM Bpeaa, NPUUYMHEHHOrO OKpY’KaloLlleN cpeae;

) (hOpMMPOBaHME PbIHKA 3KOJIOTMYHOM NPOAYKLUMM, TEXHONOMMM, 060pPYA0BaHMSA M NpU-
POAOOXPaHHbIX YCAYT;

r) NooLpeHne AeATeNbHOCTM Mo c60py, COPTUPOBKE M UCMOJIb30BAaHUIO OTXOA0B B Kaye-
CTBE BTOPMYHOIO CbipbA U SHEPrOHOCUTENEN;

[l) CTUMYJIMpPOBaHMe NPeAnpUATMI, OCYLLIECTBIAIOLMX NMPOrPaMMbl SK0JI0rMYECKOM MOAED-
HM3aLMU NPOU3BOACTBA M IKOJIOTMUYECKOM peabuiMTaumm COOTBETCTBYHOLMX TEPPUTOPUM;

€) WMPOKoe NpUMEHEHME roCY1apCTBEHHO-YaCTHOrO NapTHEPCTBA NPM rocyAapCTBEHHOM
(bUHAHCUPOBaHMM MEPONPUATUIA MO 03J0POBJIEHUIO SKONOTMYECKM HEBNAronoslyYHbIX Tep-
pUTOPUI, JIMKBMAALMMU SKOJIOTMYECKOro yuiepba, CBA3aHHOrO C MPOLL/IOM 3KOHOMMYECKOM M
WHOM AEATENIbHOCTbIO;

) NoAAep:KKa TEXHOIOrMYECKOM MOAEPHU3ALMM, HALLEIEHHOM HA YMEHbLIEHME aHTPOMO-
FeHHOM Harpy3kM Ha OKPYKaWLLyH cpeay, a TaKXKe HEeUCTOWMTEIbHOE MCMO/Ib30BaHME BO-
306HOB/IAEMbIX M paLMOHA/IbHOE UCMOJIb30BaHWE HEBO30OHOBAAEMbIX NPUPOAHbIX PECYPCOB;

3) CTUMY/JIMpPOBaHME MPUBIEYEHMS MHBECTULMIM AN 06€CrneYeHns paumoHaibHOro M 3d-
(bEKTUBHOIO UCMOJIb30BaHUA NPUPOAHBIX PECYPCOB, YMEHbLIEHMSA HEFAaTUBHOIO BO3AEMCTBMA
Ha OKpY’)Kalollylo cpejy, NpoM3BOACTBA 3KOJIOMMYECKM YMCTOM MPOAYKUMM, BHEAPEHUS pe-
cypcocbeperawuimMx TeXHOM0MMM, COOTBETCTBYIOWMX Tpe6oBaHMAM 3aKoHoAaTenbcTBa Poc-
cumckon deaepaummn 06 oxpaHe OKpyrKalolen cpeabl;

1) No3TanHoe BHEAPEHME CUCTEMbI AEKNAPMPOBAHUA COBIOAEHMA SKONOrMYECKMX Tpe6o-
BaHWM M NPOBEAEHUS SKOJIOTMYECKOro ayamTa;

K) NOBbILUEHWE 3KOIOMMYECKOM M COLMANIbHOM OTBETCTBEHHOCTM 6M3HECA B pacCMaTpMBa-
€MOM 06/1aCTH.

4. TIoBbILIEHNE YPOBHS 3KOMOMMYECKOM KY/IbTYpbl, Pa3sBUTME CMCTEMbI IKOJIOFMUYECKOrO
06pa3oBaHMA M BOCMMTAHMSA, YTO NOApasyMeBaeT:

a) hopMMpOBaHME Y BCEX CJIOEB HACE/IeHMA, NPEXKAE BCEro Y MOJIOAEKM, IKONOMMYECKM
OTBETCTBEHHOTO MMPOBO33PEHMUS;

6) rocyaapCTBEHHYIO MOALEPKKY PacnpoCTpaHeHMA 4Yepes CpeacTBa MaccoBoM WMHMOPp-
MalMK CBEAEHMIM SKOJIOMMYECKOM M pecypcocbeperarollei HanpaBieHHOCTU, BHECEHME BO-
NMPOCOB 3KOJIOrMYECKOM KY/IbTYpbl, 3KOJIOrMYECKOro 06pa3oBaHMs U BOCMMTaHMA B rocyaap-
CTBEHHblE, befepasibHble M PEerMoHasibHblE NMPOrPaMMbl;

B) BKJ/IIOYEHME B HOBblE OCYJApPCTBEHHblE 06pa30BaTe/ibHble CTaHAApPTbl BOMPOCOB OX-
paHbl OKpY)KalolWen cpefibl, a TaKkKe TpeboBaHUM K (POPMMPOBAHMIO OCHOB 3KOJI0MMYECKOM
rPaMOTHOCTM Yy O6yyaloWwmxca; obecrneyeHue HamnpaB/IEHHOCTU BOCMMTaHMA U 0BYYEHUS B
06pa3oBaTesIbHbIX YUYPEKAEHUAX HA BbIpabOTKY 3KOJIOTMUYECKM OTBETCTBEHHOIO MOBEAEHMS;
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r) rocyAapCTBEHHYI0 MNOAJAEPIKKY [AEATENbHOCTM 06pa3oBaTe/IbHbIX YUYPEXAEHMM, OCy-
LeCTBAAWMX 06yYeHMe B 06/1aCTM OXpaHbl OKpY»KatoLel cpeabl;

Zl) PasBUTUE CMCTEMbI NMOATOTOBKM U MOBbIWEHWUA KBaiMdUKaLMM B M3yyaemon 061acTu
PYKOBOAMTENEN OpraHU3auMi M CNeumasmcToB, OTBETCTBEHHBIX 38 MPUHATUE PeLIeHU Npu
OCYLLECTB/IEHNMM SKOHOMMYECKOM M MHOM JEeATeNIbHOCTM, KOTOpas OKasblBAe€T WMJIM MOXKET
OKaszaTb HeraTMBHOE BO3JAEMCTBME Ha OKPYKAMLLYl cpeay.

BbinosHEHMe yKasaHHbIX 3a4a4 NOTPebyeT Cepbe3HbIX IKOHOMMYECKMX, OPraHM3aLMOHHbIX
YCUJIMI, LeneHanpaBieHHOM paboTbl OpraHOB FOCyAapCTBEHHOM BIACTM Ha BCEX YPOBHAX M
NOAAEPKKMU MParKAaHCKOro obLecTBa M NpoeCcCMOHaIbHOMO PUANYECKOro CoobLLecTBa.

bubaunorpacdpmsa

OcCHOBbI roCyapCTBEHHOM MOJIMTUKM B 061aCTU 3KOJIOrMYECKoro passuTus Poccuiickon Gegepaumm Ha
nepuof ao 2030 roaa (ytB. MNpesnaeHtom PO 30 anpens 2012 r.) // CNC «KoHcynbTaHTAOC>.

O KoHuenuum JoNroCcpoYyHOro coupasibHO-3KOHOMMYECKOro pasBuTus Poccuickol degepauum Ha
nepuoa ao 2020 roga: pacnopsaxeHue MpaButenbctsa PP ot 17 Hoabpa 2008 r. Ne 1662-p // C3 PO.
2008. Ne 47. Ct. 5489.
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EBPOIMNENCKOE MNPABO

S. Dinov’

THE FRAMEWORK OF THE EUROPEAN FINANCE
AND BANKING REGULATION

Weaknesses in the implementation of financial supervision, the extensive harmonization of
banking laws and the financial and eurozone crises have forced the EU Member States to
reform financial supervision. In 2011 the EU introduced a new financial supervision system,
and in September 2012 proposals for establishing a Single Supervisory Mechanism (SSM)
were revealed. The present article seeks to analyse the changes, problems and possibilities
for improvement of the new financial supervision system and to give a brief account of
potential long-term prospects.

Key words: Banking union, ESFS, ESRB, ESM, financial, debt crisis, reform, requlation, SRM,
SSM, System Banking Supervision

Henocratku B OCyLLeCTBAEHUN (DUHAHCOBOrO HaA30pa, @ Takxke rapMoHu3aLms GaHKOBCKOro
3aKOHOAATENNbCTBA U KPU3UChI B 30HE EBPO PUBEIM rocyaapcrBa-dneHos EC Kk Heobxo-
LAUMOCTU PehOPMUpPOBaHUS GrHaHCOBOro Hazasopa. B 2011 r. B pamkax EC 6bina BBeeHa
HOBasi CUCTEMa (UHAHCOBOro Haf3opa, v yxe B ceHTabpe 2012 r. BbiABUHYTbHI MPensIoxe-
HUS 10 CO3A4aHWIO eAMHOr0 MexaHu3Ma KoHTpons (SSM). Hactosias cratbs — pe3ynbTar
aHanm3a UIMeHeHuY, rpobriem v BO3MOXHOCTEN YIlyYLLIEHUS HOBOM CUCTEMbI (DUHAHCOBOIoO
Han3opa. OnucaHbl NOTEHUNATIbHBIE [OTITOCPOYHBIE MEPCNEKTUBL.

Knoyesbie cioBa: baHKoBCKu Col03, EBponevickasi cucteMa (pyHaHCOBOro Hagszopa, Espo-
MeVICKI COBET 10 CUCTEMHbIM PUCKaM, €BPONeviCKuM CTabUIN3aLIMOHHbBIV MEXaHM3M, (u-
HaHCOBbIV W [JOJIFOBOM KPU3UC, PephopMa, PeryinpoBaHNE, equHbIv MEXAHU3M PErynpoBa-
HUS, EAMHBIF MEXaHM3M KOHTPOJIS, CUCTeMa GaHKOBCKOro Hah30pa

1. Introduction: Weaknesses in the current supervision system

The current bank supervision system, which is based on the concept of minimum
harmonisation and the country of origin principle, has certain disadvantages. A lack of
legal harmonisation raised the potential for distortion of competition in the internal
market. Credit institutions carrying out banking transactions and financial services on a
cross-border basis must comply with different national permit schemes. Financial control
procedures at state level differ from one another and refer to different institutions and
criteria. Even harmonised rules may be implemented in different ways by the supervisory
bodies of each Member State, as their authority and jurisdiction vary. At the same time,
national institutions do not follow a common practice of supervision' due to their right
of discretion in decision-making, granted by the European legislation. Consequently,
regulatory arbitrage and distortion of competition result from these differing approaches.
The onset of the European financial and debt crisis in 2009 revealed discrepancies between
national supervisory procedures and the new economic realities, and clearly demonstrated
that the current supervisory system is unable to respond adequately to the new emerging
challenges.

* Dinov Stanyo — Master of Law (Heidelberg), PhD student at the Institute for German and European Com-
pany and Commercial Law at the Ruprecht Karl University (Heidelberg). E-mail: stdinov@gmx.de.

' Speyer B. Internationalisierung von Bankgeschaft und Bankenaufsicht // Pitschas R. Integrierte Finanz-
dienstleistungsaufsicht. Berlin, 2002. P. 83.
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2. Introducing a new financial supervision system in September 2011 (de lege lata)

The need for a change in the current supervision system pushed the European Commission
to seek reform in the financial sector. On 24/25 September 2009 in the context of the
European financial crisis and the early attempts at creating a better supervision system, the
European Commission unveiled a proposal for a new system of single financial supervision, in
accordance with the right granted to it by Article 17 (2) TFEU. The European Commission’s
decision was based on the findings and proposals of Jacque de Larosiere’s' group.
The new financial supervision system was built upon the two following pillars: the European
Systemic Risk Board (ESRB) and the European System of Financial Supervision (ESFS).

The ESRB is hosted by the European Central Bank (ECB) and was appointed to succeed
the Committee on Banking Supervision. It is responsible for macro-prudential oversight
and for monitoring the financial position of banks and identifying potential problems
with market functionality or unfavourable developments in capital flows. Once a risk is
identified, the Board issues recommendations for the affected governments. The ESRB
does not hold any binding decision-making powers as regards the implementation of
the recommendations. The ECB provides the Secretariat of the ESRB, which is responsible
for holding meetings and preparing necessary information. In addition, it also carries out
the functions and analyses of the Board as well as cooperation with international expert
committees?. Under Article 5 (1) sentence 1 of the Regulation on ESRB3, the ESRB is to be
chaired by the President of the ECB for a five-year term.

The President and Vice-President of the ECB are represented as members with voting
rights in the General Board — the decision-making body of the ESRB*. In addition, the Vice-
President of the ECB is represented in the Steering Committee of the ESRB, and there
is an ECB representative in the Advisory Scientific Committee of the ESRB>. The ECB has
consequently become heavily involved in macro-prudential oversight. The establishment
of the ESRB has created an additional institution responsible for carrying out macro-pru-
dential supervision. Thus, macro-prudential supervision, once spread out over different
levels, has been consolidated.

The ESFS, the second pillar, is responsible for micro-prudential supervision. In contrast
to the ESRB, the ESFS has legal competence in respect of national financial supervi-
sion. The ESFS forms an integrated network of European financial supervisory authorities.
The system is composed of one joint committee, the three committees of the Euro-
pean supervisory authorities, and also the national supervisory authorities of the Member
States. Consequently, the ESFS comprises an alliance of supervisory authorities, both on
a national and a European level. The three EU supervisory authorities are to work in co-
operation with the national supervisors, mediate in the event that disputed matters arise
between national supervisory authorities and, in the event of a crisis, take decisions on

" Report by Jacque de Larosiere Group on 25 February 2009. P. 45 et seq. Para. 160 // URL: http://
ec.europa.eu/internal_market/finances/docs/de_larosiere_report_en.pdf. The Report found that the European
financial market was in need of strong, integrated regulation and supervision. In the view of the Group, there
is a lack of appropriate and effective supervision at the macro level, which should encompass all areas of
finance and not just the banks. According to the Report, the ECB can effectively exercise its proposed func-
tions within the scope of the European System of Central Banks, provided that a functioning and applicable
mechanism is introduced by which mechanism it can be reviewed whether concrete measures are followed
in accordance with the analysis of the risks at the macro level taken by the new European authorities and
the national supervisory bodies.

2 Eriksson A. Einheitlicher Europaischer Bankenaufsichtsmechanismus // URL: http://www.bundestag.de/
dokumente/analysen/2013/Bankenaufsichtsmechanismus.pdf. P. 10.

3 Regulation (EU) Ne 1092/2010 of the European Parliament and of the Council of 24 November 2010 on
European Union macro-prudential oversight of the financial system and establishing a European Systemic Risk
Board // OJ. 2010. 15 December. L 331/1 (ESRB Regulation).

4 Article 6 (1) (a) ESRB Regulation.

> Article 11 (b), Art. 13 (1) (a) ESRB Regulation.
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their own, as they are entitled to issue recommendations to the supervisory authorities of
the Member States. These authorities do not have the right to issue directions to Member
State governments or to draw up bailout plans for banks by way of loan guarantees or
borrowing capital’. The aim of the ESFS is to lead and to coordinate the work of national
supervisors and to secure collaboration between macro and micro levels and coordination
between different national supervisory authorities?.

The system functions properly if the ESRB is able, earlier on, to identify potential risks
and to issue the necessary recommendations to the General Board and similarly to the three
supervisory authorities of the ESFS.

Accordingly, the ESFS passes information on micro-prudential supervision to the ESRB. In
this fashion these two structures, which do not have their own legal capacity, are to be
strictly separated from each other as regards their basic functions. The aim of the sys-
tem is to harmonize the substantive supervision standards of the Member States and to
create a single supervision authority under the direction of the European Central Bank.
However, some critics claim that the establishment of such a system will make sense only
once the new supervisory authorities acquire more powers in order to be able to provide
effective crisis prevention at a state levels.

2.1. The Role of the European Central Bank

In accordance with de Larosiere report, the ECB will be given an important role to play
in the new ESFS at both a macro and micro level. At the macro level, it is to analyze the
stability of the financial system and to develop early warning systems for potential risks
and weaknesses in the financial system. The ECB will provide the ESRB with all necessary
logistical support and give evaluation and recommendations in respect of macro-prudential
supervision. At the micro level, the ECB will assume direct control over trans-border EU
credit institutions. The ECB will not be responsible for the supervision of individual banks.
In the event of a conflict between national supervisory authorities, the ECB can play the
role of a binding mediator. Within the framework of the ESFS, the ECB will have a consulting
function on matters concerning bank law in accordance with Article 127 (6) TFEU and
Article 4 (a) of the Statute of the European System of Central Banks and of the ECB. In
order to perform the duties assigned to the ESCB, the ECB may, in accordance with Article
132 (2) TFEU, exert influence on the Member States by means of regulations, decisions,
recommendations and opinions.

2.2. Assessment

The new supervision system seeks to consolidate the fractured elements of European
financial supervision. Nonetheless, the fact that responsibility for financial supervision is
divided over different bodies at the supra-national level and that decentralized supervision
structures are preserved at the national level demonstrate that the concept is not one
of a centralised supervision system. In addition to the ESRB and the ESFS, there are
further European bodies and committees that are responsible for financial supervision on
the European level, thus leading to overlapping functions. Under Article 134 TFEU,
the European Commission, the European Parliament, the European Council, the ECB, and
the Economic and Financial Committee are all involved in financial supervision in the EU.

" See: McCreevy C. The statement of the European Commissioner for Internal Market and Services 23 Sep-
tember 2009, the EU wants to get serious on stricter supervision // URL: http://www.focus.de/finanzen/news/
eu-eu-will-mit-strenger-finanzaufsicht-ernst-machen_aid_438258.html.

2 Walla F. Die Europaische Wertpapier- und Marktaufsichtsbehérde (ESMA) als Akteur bei der Regulierung der
Kapitalmarkte Europas — Grundlagen, erste Erfahrungen und Ausblick // Zeitschrift fur Bank und Kapitalmarkt-
recht. 2012. P. 265, 266.

3 Riecke T. Finanzaufsicht, Farbe bekennen // Handelsblatt. 2009. 23 September. P. 1; Mangler-Nestler C.
Rechtsschutz in der europaischen Bankenaufsicht // Zeitschrift fur das gesamte Kreditwesen. 2012. Ne 10.
P. 38.
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In respect of certain tasks such as the prevention, management and resolution of crises,
as well as the development of strategies and securing financial stability, the Economic
and Financial Committee and the ESRB display similar functions.

In terms of structure, the new financial supervision system lacks one legal body which
can assume responsibility for all issues of financial supervision. A single European central
financial supervisory authority responsible for all these matters has not been established.
The system leaves the impression that, instead of a reduction in the large and diverse
administrative regime, the reform consists rather of restructuring the financial supervisory
bodies at a supra-national level. The system focuses on the regulation of financial markets
at a European level, whereas supervision of compliance with regulatory standards, which
has proved to be quite problematic, remains with the Member States. This approach has
proven insufficient over the course of the financial crisis’.

The powers of the European Banking Authority (EBA) are to be specified under the new
system. The authority has «soft law» competences at its disposal; hence, it can take measures
such as issuing guidelines and proposals, but it does not have any powers of enforcement,
because sanctions have not been provided for?. As regards the national supervisory
authorities, it holds the right to intervene where these cannot reach an agreement on the
means of financial regulation as well as in the event of a crisis. In addition, under Artic-
le 21 (4) of the Regulation on the EBA, the Authority is granted powers in the event of
disputes between national authorities. This raises the question of the cases in which the
EBA may intervene in respect of national authorities where this power is granted to the
Commission under Article 33 (2) of the Banking Directive®. The Banking Directive extends
this power of the Commission to the entire EEA zone, whereas the EBA has no competence
in respect of the EEA states. These fields of competence should be clarified further.

3. Commission proposals for reform of European banking supervision
(de lege ferenda)

For the purposes of reforming the current bank supervision system and against the backdrop
of the European debt crisis, the European Commission issued two proposals: one regarding
the establishment of a European Banking Union and the other for the establishment of
a Single Resolution Mechanism for the Banking Union. This will be the means of establishing
a single centralised banking supervision system. The three cornerstones would be centralised
supervision, conducted by the ECB, and also European legislation on bank resolution and on
single deposit insurance*. These two reform proposals will therefore cover the initial two
steps of the project.

3.1. Proposal of the European Commission for the establishment of a banking union
on 12 September 2012 and the agreement on the part of the European Council
on 12 December 2012

On 29 June 2012 the heads of state and of government of the eurozone decided at a
high-level meeting to introduce a Single Supervision Mechanism (SSM) under the control

" Eriksson A. Op. cit. P. 5.

2 Under certain exceptional situations the EBA may, according to Recital (29) to the EBA Regulation, issue
binding legal acts in the form of decisions. See, Regulation (EU) Ne 1093/2010 of the European Parliament and
of the Council of 24 November 2010 establishing a European Supervisory Authority (European Banking Authori-
ty), amending Decision Ne 716/2009/EC and repealing Commission Decision 2009/78/EC // 0J. 2010. 15 De-
cember. L 331. P. 12. The decision will be issued via a three-stage mechanism, a complex cooperation between
the EBA and the Commission. At the initial stage, the EBA will issue a recommendation. At the second stage
the Commission will make a formal submission to the national authorities, and at the third stage the EBA will
issue the decision.

3 Directive 2006/48/EC of the European Parliament and of the Council of 14 June 2006 relating to the taking
up and pursuit of the business of credit institutions // OJ. 2006. 30 June. L 177. P. 1.

4 EU continues bickering on the banking union. P. 2 // URL: http://www.handelsblatt.com/politik/interna-
tional/deutschland-bremst-eu-zankt-sich-weiter-um-bankenunion/8201096.html.
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of the ECB, pursuant to Article 127 (6) TFEU. This was the first step towards establishing
a financial as well as a banking union. The banking union’s major purpose is not only to
harmonise substantive regulation but also to implement single banking supervision within
the framework of the ESFS'. On the basis of the proposals issued at that meeting and those
of the de Larosiere Report, the European Commission issued two proposals for regulations
on 12 September 2012 — one conferring specific tasks on the ECB? and the other concern-
ing the amendment of the EBA Regulation?, as well as a schedule for the banking union* on
the establishment of a single supervision mechanism in Europe. The new banking union is
to improve integration on both the economic and finance levels of all EU Member States
and of the European Economic and Monetary Union. Each Member State in need of inter-
national financial aid has to meet the political requirements, including extensive require-
ments in respect of the financial sector. According to the Commission, the result would be
the consolidation of supervision by the EBA in the direction of highly centralised manage-
ment®.

3.1.1. Proposal of the European Commission for conferring supervision tasks on the ECB

According to the proposal of the European Commission, the ECB is to be granted the
competence to take final decisions regarding bank supervision issues. In further spheres
of bank supervision, it will take over the role of the national supervision authorities®. The
ECB is to have unlimited powers of intervention in respect of all credit institutions and
hold various powers to request information, to carry out investigations or inspections, or
to impose sanctions’. The national supervision authorities will retain competence over all
tasks that have not been conferred on the ECB, for example consumer protection, fighting
money laundering, and supervision of banking institutions from third states®. The imposition
of sanctions will be divided up between the ECB and the national supervision authorities.
Initially, the ECB will supervise only large, systemically important credit institutions, and
after the end of the one-year transitional term it will take over the supervision of smaller
institutions as well. The European Commission justifies this thorough supervision model on
the basis that smaller credit institutions have a significant negative impact over the overall
financial stability of the Union. Bank branches of non-SSM states which, under Article 4 (2)
of the proposed Regulation, are situated within the territory of an SSM member state, will
also be subject to the supervision of the ECB. Under Article 6 (2) (a) and (b) of the proposed
Regulation, all EU countries outside the eurozone can establish close cooperation with the
ECB within the context of the SSM, provided that they meet the relevant conditions. They
will be obliged to comply with the guidelines and requests of the ECB and to provide
information concerning particular credit institutions and to enact national legislation.

" Eriksson A. Op. cit. P. 5.

2 Proposal for a Council Regulation conferring specific tasks on the ECB concerning policies relating to the
prudential supervision of credit institutions dated 12 September 2012, COM (2012) 511 // URL: http://eur-lex.
europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0511:FIN:EN:PDF.

3 Proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU)
Ne 1093/2010 establishing a European Supervisory Authority (European Banking Authority) as regards its interac-
tion with Council Regulation (EU) Ne .../... conferring specific tasks on the ECB concerning policies relating to the
prudential supervision of credit institutions, dated 12 September 2012, COM 2012 (512) // URL: http://eur-lex.
europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0512:FIN:EN:PDF.

4 Communication from the Commission to the European Parliament and the Council: A Roadmap towards a
Banking Union, COM (2012) 510 final, dated 12 September 2012 // URL: http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM:2012:0510:FIN:EN:PDF.

> MEMO/12/662, Commission proposes a package for banking supervision in the eurozone — frequently asked
questions, dated 12 September 2012 // URL: http://europa.eu/rapid/press-release_MEMO-12-662_en.html.

¢ Eriksson A. Op. cit. P. 16.

7 Article 19—12, 15 of the proposed Regulation conferring specific tasks on the ECB.

8 Recital (22) and Article 4 (4) of the Commission’s proposal ECB.
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Provided they do this, their national supervision authorities will retain bank supervision
over local credit institutions.

In order for the activities of the ECB to be strictly divided into two sets — banking
supervision and monetary policy — Article 19 (2) of the proposed Regulation provides that
an Internal Supervision Committee be established. It would consist of four representatives
of the General Board of the ECB and a representative from each Member State of the EU,
and the body would have only limited authority as to the planning and execution of bank
supervision tasks. According to Article 19 (3) of the proposed Regulation, the Governing
Council of the ECB is to delegate clearly defined tasks to the Supervisory Board, subject to
the oversight and responsibility of the Governing Council.

The question of whether supervision should be subject to the control of the ECB and,
more specifically, whether Article 127 (6) TFEU is a suitable basis for conferring banking
supervisions tasks on the ECB was and remains a disputed question'. Under Article 127 (6)
TFEU as well as Article 25.2 of the Statutes of the ESCB, the ECB can be conferred «specific
tasks» regarding the supervision of credit institutions. The provision deals with the mon-
etary policy of the EU, and it should be considered as granting limited competence to the
ECB in respect of bank supervision. Such a supervision duty does not constitute a complete
transfer of banking supervision over to the ECB, but rather a set of particular obligations
in the form of supervision competences with the right of veto?. With the ECB’s authorisa-
tion as a central EU banking supervisory authority, counter-arguments such as the conflict
of objectives between supervision and monetary policy, the differences between euro and
non-euro Member States, as well as EFTA states, the lack of democratic legitimatisation
in the event of interventions, and the formation of a super-authority have to be taken
into account. On these grounds, Article 127 (6) TFEU can be a legal basis for transferring
of «specific tasks» regarding banking supervision to the ECB, but it cannot be a basis for
transferring banking supervision in its entirety to the ECB.

3.1.2. Proposal of the European Commission for amendment of the EBA Regulation

The new EBA regulation® proposed by the European Commission seeks to adapt the pro-
cedures of the European Banking Authority to the newly formed supervision structures,
including the status of the ECB as a banking supervision authority*. The concept of com-
petent authorities, which previously only referred to national authorities, is extended to
include the ECB. The proposed EBA Regulation governs the relationship between ECB and
EBA. Under Article 18 in the case of a crisis and under Article 19 in the case of conflicting
statements issued by national supervisory authorities, it provides that the ECB has the right
to refuse to comply with a request for action by the EBA upon stating the justification. In
addition, it is planned that, in the event of a breach of EU law by any supervisory author-
ity pursuant to Article 17, or in the event of differences of opinions of the supervisory au-
thorities pursuant to Article 19 of the EBA Regulation, an independent panel will be estab-
lished from the Supervisory Board, consisting of the Chairperson and two other members of
the Supervisory Board®. This seeks to avoid a situation in which the EU States partici-

() pating in the SSM hold a minority blocking veto®. In this connection, the composition of
ﬂ<3 the General Board is thus to be changed such that two members come from EU Member
a States that are not part of the SSM’.
: —_—
L ' Berschens R., Sigmund T. Juristische Bedenken gegen Euro-Bankenaufsicht wachsen // Handelsblatt.
E 2012. 20 October. P. 15. According to the opinion of the legal service of the European Council, the ECB «over-
o steps» the possibilities under the EU Treaties. Therefore, the EBA must be subject to the ECB.
= 2 Glatzl S. Geldpolitik und Bankenaufsicht im Konflikt. Baden-Baden, 2009. P. 257.
L 3 EBA Regulation.
C 4 Eriksson A. Op. cit. P. 18.
o 5 Ibid
a .
m ¢ Ibid. P. 19.
L 7 Article 1 (8) of the proposed EBA Regulation. P. 11.
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3.1.3. Requirements of the European Parliament

In the conclusions by the European Parliament on 18/19 October 2012, the head of states
and prime ministers called on legislators to react the European Commission’s proposal
for new supervisory legislation. It was followed by a commitment to reach an agreement
by 1 January 2013 on the disputed issues of the legal grounds for the establishment of
the banking union and a strict division between monetary political and supervisory functions
of the ECB, in addition to ensuring equitable treatment and representation of both euro and
non-euro area Member States participating in the SSM'. The European Parliament demanded
amendments as regards the types of supervised credit institutions and the collaboration
between the ECB and the national supervisory authorities. The European Parliament also
insisted that a Board of Appeal that would settle all the appeals against decisions of the ECB
be established and that an express provision be inserted to the effect that proceedings can
be brought before the Court of Justice of the European Union contesting a decision taken
by the Board of Appeals under Article 263 TFEU?. In order to strictly separate monetary
policy functions from the supervisory functions of the ECB, staff involved in supervision
are to be organisationally separated from other staff. The Parliament would also be
granted a right of approval in respect of the appointment of the Chair and Vice-Chair of
the Supervisory Board?. In order to protect the best interests of the countries which are
not a part of the Banking Supervision Mechanism, the qualified majority for decisions
taken by the Supervisory Board of the European Banking Authority are to include at least
half of the Member States included in the ECB supervisory mechanism as well as half of
the Member States not taking part in it*.

3.1.4. Political Agreement in the European Council

The proposals for new banking regulation, issued by the European Commission, have been
met by criticism from some quarters®. The political agreement of the Member States on the
establishment and the design of the Single Supervisory Mechanism (SSM) was only reached
on 12 December 2012 in the Council of Economic and Financial Affairs®. On the basis of the
proposals of the European Commission and taking into consideration in part the proposals
for amendments of the European Parliament, the Member States came to an agreement
in the Council of Economic and Financial Affairs on conferring specific tasks on the ECB’
and on a proposal for an amendment of the EBA%. Under the agreement, the ECB is to

" Conclusions of the European Council dated 18/19 October 2012, EUCO 156/12. P. 7 // URL: http://register.
consilium.europa.eu/pdf/en/12/st00/st00156.en12.pdf.

2 Article 15a and 15b of the M. Thyssen Report // URL: http://www.europarl.europa.eu/sides/getDoc.
do?pubRef=-//EP//NONSGML+REPORT+A7-2012-0392+0+DOC+PDF+V0//EN.

3 Eriksson A. Op. cit. P. 21; Art. 19 M. Thyssen Report.

4 Article 1 VII of the Report on proposal of the European Commission for amendment of the EBA Regulation,
S. Giegold // URL: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+REPORT+A7-
2012-0393+0+DOC+PDF+V0O//EN (in relation to Art. 44 of the European Banking Authority).

> Eriksson A. Op. cit. P. 6, 19; The President of the German Federal Bank takes a stand against bank-
ing supervision from inside the ECB // URL: http://www.m.faz.net/aktuell/wirtschaft/bundesbank-prae
Sidentweidmann-macht-front-gegen-bankenaufsicht-unter-dach-der-ezb-11906411.html; submission of Deputy
Meister and others and the CDU/CSU party as well as Deputy Vising and others and the FDP party on 25 Sep-
tember 2012 // BT-Drs. 17/10781; discussions at the session of the German Bundesrat dated 19 October 2012
// BR-Drs. 546/12 and the protocol of the meeting of 19 October 2012 (631. EC). P. 11 et seq. A disputed is-
sue was the supervision of small credit institutions lacking systemic relevance, although such institutions may
create systemic risks for the eurozone (Handelsbatt. 2012. 19 September; URL: http://www.handelsblatt.com/
unternehmen/banken/ezb-kontrolle-sparkassen-geben-der-bankenaufsicht-den-kleinen-finger/7156230.html;
Brandi T. O., Gieseler K. Vorschlage der EU-Kommission zur einheitlichen Bankaufsicht in der Eurozone //
Betriebs-Berater. 2012. October. P. 2646, 2650).

¢ Eriksson A. Op. cit

7 URL: http://register.consilium.europa.eu/pdf/en/12/st17/st17812.en12.pdf. Since 29 October 2013 a
Council Regulation (EU) Ne 1024/2013 // 0OJ. 2013. 29 October. L 287. P. 63.

8 Since 29 October 2013 Regulation (EU) Ne 1022/2013 // Ibid. P. 5.
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undertake the supervision of the important banks only, i. e. those with a balance sum of
30 billion euros or where they exceed the gross national product of a Member State by
20 %'. The supervision of the small credit institutions is to be subject to the national au-
thorities. The ECB will issue guidelines and instructions for the supervision of the small
institutions to the national authorities and, according to Article 5 (5) (b) of the proposed
ECB Regulation, it can itself directly exercise supervision of these credit institutions at any
time. The ECB is responsible for the effective and harmonious functioning of the Supervi-
sory Mechanism. The practical modalities of implementation of the supervision are to be
organised via consultation between the ECB and the national authorities?.

The proposed Regulation also adds the option for the non-euro Member States to
unilaterally terminate their participation in the SSM in the case that they do not agree
with the SSM’s decisions.

In respect of the separation of the functions of the monetary policy and supervision,
the proposals of the European Commission are amended and supplemented with new provi-
sions. The reason was that the existing ECB decision-making organs cannot guarantee this.
According to the proposed ECB Regulation, in addition to the existing Governing Council
of the ECB and the Executive Board, the following three new bodies are to be added: a
Supervisory Board, a Panel of Review and a Mediation Panel. The planning and the execu-
tion of the tasks conferred upon the ECB must be undertaken by the Supervisory Board®.
It is to provide full draft resolutions to the Governing Council of the ECB for supervisory
decisions. The Governing Council of the ECB thus continues to have decision-making pow-
ers in respect of supervision. The Supervisory Board is composed of representatives of
the ECB appointed by the Executive Board of the ECB and representatives of the compe-
tent authorities of the Member States. The members of the Governing Council of the ECB
must elect the Chairperson of the Supervisory Board from the bank ECB Directorate and
the Vice-Chairperson from the members of the ECB Executive Board*. This, however, raises
the question of whether there is sufficient division between the banking supervision and
the monetary policy when a person who is a member of the Governing Council of the ECB,
which determines the monetary policy of the EU, is also able to influence the decisions of
the Supervisory Board.

A deviation from the European Commission’s proposals is a Review Panel that consists
of supervisory experts from the Member States who are not simultaneously supervisory
authority personnel®, and that is to be responsible for reviewing the Supervisory Board’s
decisions pursuant to Article 17b of the proposed Regulation.

A new Mediation Panel for ensuring strict segregation of the monetary-political and
supervisory functions pursuant to Article 18 of the proposed Regulation is also to be
established.

The Mediation Panel will resolve differences of views expressed by the competent
authorities of concerned participating Member States regarding an objection of the Gov-
erning Council to a draft decision by the Supervisory Boardé. To ensure a separation of
operative functions, meetings and agendas of the Governing Council are to be kept strictly
separate pursuant to Article 18 (3a) of the proposed Regulation, and representatives elect-
ed from the Governing Council on the Supervisory Board are to be barred from exercising
monetary-political functions within the ECB’.

" Article 5 (4) (a) of the proposed ECB Regulation. P. 32.

2 Article 5 (7) of the proposed ECB Regulation.

3 Article 19 (1) of the proposed ECB Regulation.

4 Article 19 (2) of the proposed ECB Regulation.

> Article 17b (1) of the proposed ECB Regulation.

¢ Article 18 (3b) of the proposed ECB Regulation.

7 Article 19 (2a) sentence 1 of the proposed ECB Regulation.
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In addition to the proposed Regulation on the ECB, the Member States also agreed on
the amendment to the EBA Regulation in the Council of Economic and Financial Affairs.
In accordance with the agreement, the preparation for the exercise of powers of interven-
tion and instruction of the European Banking Authority shall be performed by an independ-
ent panel, under Articles 17, 18 and 19 of the EBA Regulation'. It is to be composed of the
Chairperson of the Board of Supervisors and six other members, who are not representa-
tives of the competent authority, because, in the case of Article 17 (breach of Union law)
they are alleged to have breached Union law or, in the case of Article 19 (differences
in opinion between national authorities), they are parties to the differences in opinion
between the national authorities. The amendments proposed by the Commission to the
provision on the relationship between the EBA and the ECB in accordance with Articles 18
and 19 of the proposed EBA Regulation were not adopted?. In this respect, the ECB is not
to have a special role in respect of the national authorities, but rather it would also be
subject to the powers of instruction of the EBA, subject to the requirements of Article 18
of the EBA Regulation3. The national banking supervisors will be in control of market and
solvency supervision, whereas the task of the EBA is to execute the coordination procedure
for the SSM.

3.1.5. Problematic issues

The proposal of the EU Commission for the establishment of a banking union under the di-
rection of the ECB was introduced on the basis of Article 127 (6) TFEU. There remains the
question whether, after the agreement in the Council of Economic and Financial Affairs,
the proposal is covered by this principle of competence and whether the tasks transferred
to the ECB can fall under the notion of «specific tasks» in Article 127 (6) TFEU“. Estab-
lishing banking supervision at the European Central Bank is also associated with problems
such as: the hierarchical relationship with the EBA, the current absolute independence
of the ECB in respect to its monetary-policy functions, the priority of these tasks under
Article 127 (1) sentence 1 TFEU, and with the decision-making structures of the ECB. In
this regard, the transfer of banking-supervision enforcement powers to the ECB is closely
intertwined with the competence for substantive EU legislation.

3.1.5.1. Article 127 (6) TFEU

As already mentioned, Article 127 (6) TFEU is not a sufficient basis for transferring all bank-
ing supervision to the ECB®. Based on a grammatical interpretation of Article 127 (6) TFEU,
it refers to «specific» and not to «the» or to «all» supervisory functions. In addition, in
accordance with a historical interpretation, the Member States, at the treaty negotiations
of Maastricht, rejected the demand of the managers of the central banks for participation
of the ECB in banking supervision, and, as a compromise, the possibility of participation
of Article 127 (6) TFEU was adopted, provided the Council unanimously agreed to such
participation®. Under the proposal of the European Commission, the ECB will not take over
all banking supervision duties, as the supervision of small and systematically irrelevant
credit institutions in the eurozone will remain under the control of the Member States. It
is unclear whether of Article 127 (6) TFEU allows the ECB to take over this supervision as
well. In accordance with the wording of Article 127 (6) TFEU, it is not expressly laid down
that core competences must remain with the Member States. Moreover, based on a tele-
ological interpretation, it can at most be concluded that the provision seeks to rule out the

" Article 1 (5) of the proposed EBA Regulation // URL: http://register.consilium.europa.eu/pdf/en/12/st17/
st17813.en12.pdf.

2 See: 2™ Commission proposal for amendment of the EBA Regulation.

3 Eriksson A. Op. cit. P. 25 et seq.

4Ibid. P. 27.

> See: 1%t Commission proposal for conferring specific tasks to the ECB.

¢ Glatzl C. Op. cit. P. 257.

3

00)

Dinov S. The framework of European finance and banking regulation




entire transfer of banking supervision to the ECB'. The ECB was granted direct powers of
supervision, investigation and sanctions under Article 8 of the proposed ECB Regulation. In
addition to the supervision of systemically relevant credit institutions assigned to it, it can
extend its assighed powers to one or more small credit institutions under Article 5 (5) (b)
of the proposed ECB Regulation?. The wording «one or more» does not include all such in-
stitutions; therefore, it cannot be considered to be full banking supervision by the ECB. In
any case, certain supervisory powers remain with the supervisory authorities of the Member
States, and the ECB is mainly focused on the systematically relevant credit institutions.
Therefore, the proposed Regulation can be based upon Article 127 (6) TFEU in the sense of
«effet utile».

It is also questionable whether the Supervisory Board, which was not provided for until
now, can be established along with the Governing Council of the ECB and Executive Board.
In respect of the division of monetary policy from supervision, the provision raises signifi-
cant doubt in respect of the primary objective of price stability of the ECB in accordance
with Article 127 (1) sentence 1 TFEU, and the decision-making power of the Governing
Council of the ECB. During the negotiation process in the Council of Economic and Finan-
cial Affairs, it was found that the establishment of a Supervisory Commission was in breach
of Article 13 (2) TEU3. According to the provision, each organ of the EU must act in accord-
ance with the procedures determined in treaties. The decision-making organs of the ECB,
in accordance with Article 129 (1) TFEU in conjunction with Article 9.3 of the Statutes of
the ECB, are the Governing Council of the ECB and the Executive Board. As no provision is
made for an amendment of these organs and their procedures or voting rules, the Commis-
sion’s proposal exceeds the powers held by the Council pursuant to Article 127 (6) TFEU.

On the other hand, a conflict of objectives between the monetary policy and superviso-
ry functions should be avoided. Under the two current bodies, this cannot be guaranteed.
In this regard, Article 127 (6) TFEU can be understood in the sense that the transfer of
«specific tasks» of banking supervision to the ECB provides the European Council with an
opportunity to introduce such an organ for this purpose. In addition, the new Supervisory
Board will not have the power to take decisions itself, but rather it will prepare decisions
which are reserved for the ECB“.

It should also be clarified to what extent the decisions of the Mediation Panel will have
to be binding, especially if the Governing Council of the ECB has the final decision-making
power in relation to supervisory decisions. If the view that Article 127 (6) TFEU does not
establish a new decision-making body is followed, the decisions of the Mediation Panel
should not be of a binding nature. Therefore, it can be argued that Article 127 (6) TFEU
may be invoked as a legal basis under such circumstances.

3.1.5.2. Competences of the EBA, the ECB and the ESRB

As the EBA was introduced as a central European banking authority, the question now
arises as to the ECB’s role in respect of supervision. The De Larosiere Report envisaged
only the mediation functions of the ECB when dealing with conflicts between the national
supervisory authorities®, whereas according to Article 33 (2) of the Banking Directive this
power is granted to the European Commission. The EU Commission likewise has the last
word when it comes to drafts relating to the binding technical standards of the European
Banking Authority®. According to the Commission’s proposal, the ECB will initially take

" Eriksson A. Op. cit. P. 29.

2 Notwithstanding the provisions defining significant credit institutions, the ECB is in any case to undertake
supervision in respect of the three most significant credit institutions in each of the participating Member
States, under Article 5 (4) (b).

3 Eriksson A. Op. cit. P. 29. Opinion of the legal service of the European Council dated 9 October 2012.

4 Ibid. P. 30.

> The De Larosiere Report. P. 49. Para. 170.

6 Article 10 (1) (8), 15 (1) (7) of the EBA Regulation.
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over only the role of the national supervisory authorities within the eurozone, whereas
the harmonization of the banking sector in the whole EU and the introduction of a uni-
form supervisory practice will remain under the control of the European Banking Authority.
Thus, on a European level, the ECB will have the same relationship towards the Euro-
pean Bank Supervision Authority as towards the national authorities of the non-eurozone
Member States. In terms of hierarchy it will be under the EBA. In order to differentiate
the functions of both authorities, a suggestion was raised to leave the operative supervi-
sion of credit institutions to the ECB, whereas decisions on the permission, dissolution or
restructuring of institutes would be reserved for the EBA'. A similar idea existed for the
division of banking supervision between the ECB and the European Stability Mechanism
(ESM)2. At the same time, when making a comparison between the ESRB and the ECB, it is
apparent that the two institutions have similar functions concerning the macro-prudential
supervision and the associated information-gathering. However, unlike the ESRB, the ECB
can directly collect the statistical data required to exercise its functions from the na-
tional authorities, according to Article 5.1 of its statutes with the support of the national
central banks. Thus, unlike the ESRB, the ECB has greater access to information, without
being involved in the procedure of information acquisition, as Article 15 of the Regula-
tion on the ESRB envisages for the ESRB. In contrast to the ECB, the ESRB does not have
legal personality, which means that the ESRB is capable of taking action only through the
ECB. The ECB is hierarchically subordinate to the ESRB, whereas according to the proposal
of European Commission and in practice it is the ECB that is more in the public eye since
the debt crisis. This lead to the opportunity that the ESRB could become a forum for a di-
alog lead by the ECB and the ESRB leadership and decision-making could be dominated by
the ECB and banking union concerns?.

3.1.5.3. Independence of the ECB

According to Article 130 TFEU, the independence of the ECB and of the members of its
decision-making organs is guaranteed for the entirety of their field of activity. The same
chapter contains the section stating that the ECB may be assigned «specific tasks» in rela-
tion to supervision, according to Article 127 (6) TFEU. This provision does not mention any
change in the independence of the ECB. A systematic interpretation of the TFEU permits
the independence of the ECB in respect of monetary-policy functions. The granting of func-
tions and powers that are not to be independently exercised should necessitate an amend-
ment of the TFEU“. Dispensing with political responsibility and reviews is also at odds with
the principle of democracy under Article 2 (1) TEU. The functioning of the European Union
is founded on representative democracy according to Article 10 (1) TEU. Any form of inde-
pendent exercise of sovereign rights on the part of independent bodies of the EU requires
special justification by the European Parliament, the European Council or the European
Commission. In respect of the monetary policy functions of the ECB, such a justification
may be based upon the independence of central banks and currency stability. There is
no such justification for the independence of the ECB where supervisory functions and
the stability of the banking system are concerned®. Particularly in respect of bank supervi-
sion there is no tension between the interests of stability and the monetary functions of

" Herdegen M. Europaische Bankenunion: Wege zu einer einheitlichen Bankenaufsicht // Wertpapiermittei-
lungen. 2012. P. 1889, 1897.

2 |bid. P. 1897 et seq. The European Stability Mechanism is an international organisation created in accor-
dance with the international law that can assume such functions. If the European Stability Mechanism does not
represent the national authorities of the Member States in the EBA, an amendment of secondary EU law will
be required. An integration of the functions and powers currently held by the EBA with banking supervision by
the ESM will require an amendment of the TFEU.

3 Ferran E., Balis V. The European Single Supervisory Mechanism // Journal of Corporate Law Studies. 2013.
Ne 13. P. 255, 285.

4 Herdegen M. Op. cit. P. 1894.

5 Ibid.
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the ECB. Consequently, a transfer of banking supervision to the ECB would, in light of its
independence, be contrary to the principle of democracy".

3.1.5.4. Scope of Supervision

Under the proposed Regulation, the supervisory powers of the ECB would be restricted in
principle to the eurozone. Therefore, UK institutions are not included, despite the fact
that the head offices of some of the largest institutions are located there. The Member
States outside of the eurozone can establish close cooperation between their supervisory
authorities and the ECB under Article 6 of the proposed ECB Regulation. They will not have
as great an influence on the decisions in the Supervisory Board as the eurozone Member
States, which are represented via their own votes as well as these of the chairpersons of
the ECB. Such a divided Supervisory Board would result in system failure to a certain ex-
tent. The reason is that in a mainly harmonised sector companies would be subject to dif-
fering supervisory mechanisms side-by-side?. It remains questionable whether these states
can enjoy benefits from such a cooperation if they have none of the advantages of a single
currency. The ECB can also not guarantee that it will protect the euro and their national
currencies to the same extent.

3.2. Proposal of the European Commission for a Single Resolution Mechanism (current)

At a meeting of the ministers of finance of the eurozone on 13/14 May 2013, it was
discussed whether, when and how the big bank investors would have to bear losses in
the event of a bailout of a bank. A new structure, supported by the European Stability
Mechanism (ESM), is to take over bank resolution in the eurozone. Germany was opposed
to such a rapid introduction of the resolution mechanism because first a single bank
restructuring procedure and a common deposit insurance would have to be established
in the context of a banking union and a single supervisory authority3. In the absence of
strict implementation, the deposit insurance would result in a significant redistribution. In
Germany’s view, the bank restructuring will require an amendment of the Lisbon Treaty*.
The funds for the bank restructuring or dissolution should not be in a common fund until
such time as a more centralised supervisory system with a stable legal basis has been
established in the EU°.

In light of this discussion, the European Commission proposed a Single Resolution
Mechanism (SRM) for the banking union on 7 July 2013. This system is designed to
recapitalized credit institutions that have gotten into financial difficulties via a resolution
fund. The system would work in such a way that the ECB, as the bank supervisor, would
first signal when a bank was in severe financial difficulties and needed to be resolved®. As
a second step, a Single Resolution Board (SRB) consisting of representatives of the ECB,
the European Commission and the national authorities where the bank has its headquarters
would prepare the resolution of the bank. On the basis of the Single Resolution Board’s
recommendation, or on its own initiative, the Commission would decide whether to place
a bank into resolution. Thus, the final say would be with the European Commission.
The legally binding discretionary decision will accordingly be with a democratically

" Herdegen M. Op. cit. P. 1894; Hahn H., Hdde U. Wahrungsrecht. 2010. P. 112.

2 |bid. P. 1894.

3 Kotz H.-H. Nach der Krise; Neue Herausforderungen fiir die Bankenregulierung // Zeitschrift fiir Bankrecht
und Bankwitschaft. 2012. P. 322, 328.

4 Werner M. EU-Plane fir Bankenabwicklung kaum haltbar // Frankfurter Allgemeine Zeitung. 2013. Ne 10.
P. 1; URL: http://www.faz.net/aktuell/wirtschaft/eu-plaene-fuer-bankenschliessung-kaum-haltbar-12277981.
html.

> Comupoesa C. B kanaHa Ha 6aHKoBMA Cbto3 // baHkepb. 2013. 17—24 Mai. P. 6.

¢ This assessment will be conducted by the ECB Supervisory Board for the banks subject to the SSM and by
the national resolution authorities for banks not member of the SSM. See, Micossi S., Bruzzone G., Carmassi J.
The New European Framework for managing Bank Crises // CEPS Policy Brief. 2013. Ne 304. P. 21, 29 // URL:
http://www.ceps.be/category/book-series/ceps-policy-briefs.
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legitimate organ in accordance with European jurisprudence’. If the European Commission
decides to place a bank into resolution, the national resolution authorities would be in
charge of the execution of the resolution plan. The SRB would oversee the resolution and if
the national resolution authorities not comply with the decision, it would directly address
executive orders to the troubled bank?.

In addition, a Resolution Directive establishing uniform rules and procedures for the
resolution of credit institutions and investment firms is to be enacted?. The proposed order
of seniority in the event of insolvency is still the subject of dispute. According to the Com-
mission’s proposal, the shareholders, followed by bondholders and finally savers with savings
of more than 100,000 euro will be held liable*. Only then would the taxpayer, initially via
the Member State in question and subsequently the other euro states via the European Sta-
bility Mechanism, be called upon®. It remains unclear whether this scheme would apply to
all EU Member States, or whether the decision as to whether the taxpayer must intervene
will be left to the individual states. The banking union is to be built upon the framework of
this Directive and the SSMé. The Directive will apply to credit institutions of Member States
not participating in the banking union and should govern the interface between the SRM
and the national resolution authorities of these Member States. The Commission’s proposal
faced some negative reaction’. Concerns were raised that the Commission would be given
powers beyond those it can be granted under the EU treaties, which powers would require
an amendment of primary European law?. Until such time as this is reached, a «network» of
national resolution authorities could carry out this function®. It is thus that it will require
a certain period of time for the introduction of the SRM, due to the absence of an agree-
ment on certain questions.

4. Conclusion

The new European system of financial supervision established on 1 January 2011 was de-
signed to ensure a consolidation of financial supervision. However, the centralised supervi-
sion at a supranational and a national level is in contrast to the decentralised system of
supervision by the country of origin. The Commission’s proposal to confer banking supervi-
sion on the ECB in accordance with Article 127 (6) TFEU is conditional on the ECB not tak-
ing over all banking supervision activities, but only certain functions in connection with the
oversight of credit institutions. According to the De Larosiere Report, supervision at an EU
level should encompass all areas of the financial markets and should not be restricted to
the banking sector'’?. A European central financial supervisory authority would be the logi-
cal step in this direction after the introduction of a single currency and the establishment
of a ECB, although according to some eurosceptics this is more associated with a single

" Hyoltchi R. The European Commission issued a legislative proposal for the Europeanization of bank resolu-
tion. It wants to create a board and a fund. The project met with harsh criticism from Berlin // Neue Ziricher
Zeitung. 2013. 11 July; URL: http://www.nzz.ch/aktuell/wirtschaft/wirtschaftsnachrichten/bruessel-fordert-
berlin-heraus-1.18114544.

2 Commission proposes Single Resolution Mechanism for the Banking Union, dated 10 July 2013 // URL:
http://europa.eu/rapid/press-release_IP-13-674_en.htm. See also, Council agrees general approach on Single
Resolution Mechanism, 18 December 2013 // URL: http://www.consilium.europa.eu/uedocs/cms_data/docs/
pressdata/en/ecofin/140190.pdf.

3 See: Directive 2006/48/EC of the European Parliament and of the Council of 14 June 2006 relating to
the taking up and pursuit of the business of credit institutions. P. 2. The Directive would also govern the order
of priority for compensation.

“ Ibid.

5 |bid.

¢ See: Comuposa C. YKas. cou.

7 EurArchiv dated 12 July 2013 // URL: http://www.euractiv.de/finanzen-und-wachstum/artikel/schauble-
gegen-eu-plane-zur-bankenabwicklung-007765.

8 Hyoltchi R. Op. cit.

° Ibid.

0 See: The De Larosiere Report. P. 45. Para. 153.
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state'. The proposals of the Commission are directed towards the centralisation of bank
supervision. However, the competence for European-wide supervision of credit institu-
tions along with all the necessary rights to information and of intervention is still lacking.
The establishment of a banking union is limited to the eurozone. As a new piece of regu-
lation, it meets the need for further integration in Europe. It will also be better able to
meet the challenges of global competition. Nonetheless, it remains open to debate whether
the banking union should be run by the ECB, as there are doubts in respect of independ-
ent supervision and monetary policy of the ECB. The economic and monetary policies of
the participating Member States will likewise be placed at different levels: whereas mon-
etary policy is conferred to the supra-national ESCB, responsibility in terms of economic
policy will remain with the Member States, which will not be able to prevent further crises,
pending the establishment of an economic union. In retaining the decentralised system of
supervision there will be further problems in respect of differing supervisory practices in
the Member States. Such problems can be resolved via central European financial supervi-
sion. The European Commission’s new project for the introduction of a Single Resolution
Mechanism as a foundation for the functioning of the banking union remains controversial.
Consequently, the reform proposals of the Commission should be viewed as preliminary
steps for the planned rollout of a centralised model of supervision in the future. It remains
to be hoped that such a model will be implemented in the near future.
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dOPMNPOBAHNE OBULENO PbIHKA BNHA EC
OTAMNblI N ANHAMNKA

/7p€ﬂ/7,0MH,‘7Ta [10MbITKa BbIAEJINTb OCHOBHbIE 3Taribl (;b0,0MM,DOBaHMH O6LL[€/'O PblIHKa BUHAG
EB,DOH@V?CKO/'O COfo34a. PaCCMOT,OE’Hb/ OCHOBHbIE CJIOXKHOCTU, CBA3aHHbIE C [1poLeccom 00b-
EANHeHVA BUHHOIMO pPbIHKA.

Kno4esble crnoBa: oblLymyi pbiHOK BuHa EC, 31ansl co3naHus obLyero pbiHKa, noCcTaHoBIEHMS
EC Ne 555/2008, 436,2009, 606,/2009, EC (SCOF) Ne 203/2012

The author attempts to trace the milestones of the EU common wine market formation.
The article contains the analysis of the main difficulties in wine market consolidation.

Key words: EU’ common wine market, milestones of the EU common wine market formation,
Regulations (EC) Ne 555/2008, 436,/2009, 606,/2009 and (SCOF) Ne¢ 203/2012

dopMMpoBaHMe 06LLErO pbiHKA BMHA — OfHa M3 Npobsiem EBponelckoro cotosa. Ee BO3HMK-
HOBEHMe CBA3aHO C TPAAMUMOHHBIM MOHMMaHWEM NPOM3BOACTBA BMHA KaK HaLMOHANbHOro
UMUKEBOro NpoayKta. BUHHOe 3akoHoAaTenbCTBO CTpaH, BxoaAwmx B EC, npu3saHo pe-
ryMpoBaTtb MPOM3BOACTBO BMHA, HauyMHaA C BblpabOTKM HEOOGXOAMMOro AA 3TOro CbipbA U
KOHYas po3/IMBOM rOTOBOM NPOAYKLMM B 6yTblNKM. Co3aHne eaAMHOro pbiHKa BMHa EC umeet
JONTYI0 U HENPOCTY0 UCTOPUIO. Mbl MOMbITAIMCb BblAE/IMTb OCHOBHbIE 3Tanbl CTAHOBJIEHWUA
BMHOAeNbYeckon cdepbl EC.

Mepebili 3man (KoHew, BTropot MMpoBoM BOMHbI — MiOHb 1970 r.; 1 UIOHA — Ha4vano yHK-
LMOHMPOBaHMA 06LWEero pbiHKa BWHA). ANA AAHHOro 3Tana XapaKTEepHO HasMuMe npenmy-
LLECTBEHHO BMHA BbICOKOM KPenocTu, NpeobiafjaHe MOCPEAHUKOB M HEGONbLWIMX YaCTHbIX
dUpPM, 3aHMMABLUMXCA MOCTABKOM BMHOIPaZa M BMHA; HEBLICOKME M NMPAKTUYECKMU HE MOKPbI-
BaloLWme 3aTpaT 60/IbLUIMHCTBA DMPM CEMEMHOrO TUMA LieHbl HA BMHOrpazg U BUHO. B 1968 .
NMPOM3BOACTBEHHbIM MOTEHUMan BUHA 6bin yTBEpXAeH [upektnBoi Coseta E3C o noaro-
TOBKE M TOproeie CepTUMLUMPOBAHHbIM MOCAA0YHbIM MaTepMaZIoOM LEHHbIX MPOBEPEHHbIX
COpPTOB BMHOrpaja M MX KJIOHOB, KOTOpas ocCTaeTcAa B cune U cerogHAa. OnpeaeneHbl Bce
KOHAMUMM U (PU3MYECKMe NapameTpbl MOCTYNawWMX B TOProB/l0 YEPEHKOB M CaxKeHLUEB.

Bmopol s3man (nonb 1970—1987 r.). 310 nepmos pecopMMpoBaHUSA 0BLLENO pbiHKAa BUHA:
HaboAaeTCs pe3KMM PoCT 3KCNopTa eBPONEMCKOro BMHa B Poccuio, cTpaHbl Marpm6a, npo-
UCXOAUT NepepacnpejenieHne NoCTaBoK HauMoHanbHOro BuMHa B EBpone. Tak, no 3Kcnopty
BMHa Bo ®paHumio Utanma 3aHAna nepsoe Mecto. B pesynbtate 060CTpUAUCH PpaHKO-UTa-
JIbAHCKME OTHOoWeHMA: B 1976 r. dpaHLy3CKMe BUHOAENbI 6IOKMPOBaN UTaNbAHCKME TpaHC-
MOPTHbIE CyAa C UMCTepHaMM BMHa. OHAKO HECMOTPA Ha NPOTECTbl (hpaHLy3CKOM CTOPOHbI,
EBponerickoe coobLiecTBO NpoBesio nepayto pedopmy: M3-3a NpeobiasaHusa NpeaoKeHUs
HaZ CNPOCOM Ha BMHHYIO NPOAYKLMIO BBEAEHA NEperoHka BMHa. EBponeickne BUHoAE bl Ha-
Yasn «yXoAuTb» OT M3rOTOBJIEHMA CTONOBbLIX BUH M NMPUCTYNUAM K NPOM3BOACTBY MapO4HbIX
M 3MTHbIX. CTana oveBMAHaA ABOMCTBEHHOCTb Pa3BUTUA EBPOMEMCKOIO BUHOAENMSA: OGLIMM
PbIHOK [MKTOBaJl HEBbICOKME LEHbl HAa NPOAYKUMIO, a rocyaapcTBa COCpPeAO0TOMMBAIMCL Ha
NpoM3BOACTBE A0poro BuHa. HeaddeKTMBHOCTL nepBoM pecdopmbl Bbi3Basa B 1987 r. Ho-
BYIO: BBEAEHbI PEXMM CNELMabHOM LEHOBOW MOSIMTUKM M CTPOTMIM KOHTPOJIb 3a Npeanpu-
ATUAMU-NIPOMU3BOAUTENAMM, NPELYCMOTPEHbI MPEMMM 3a OTKa3 OT BMHOrpagHUKOB. Pasmepsl
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4

ol

TabapuHueBa-PomaHoBa K. M. ®opmMupoBaHue obLuero poiHka BuHa EC...




SJIERTBORRAOEN IRV IO >KERVIE /=015

K «POCCVVICKOMY HOPVIANYECKOMY SKVPHATIV>'

-

EBPOIMNENCKOE MNPABO

nocaeAHMX COKpaLLalTCA, HO BBOAATCA HOBble BMAbl J103bl, MCMO/b3YHOTCA HOBbIE CMOCOObI
UX KyNbTUBMPOBAHMA.

Bce 310 nprBeENO K U3MEHEHMIO HaUMOHANbHbIX U PerMoHasbHbIX yCTaBoB. locTaHoBe-
Huem EC Ne 822/87 y3akoHeH PeecTp npou3BOACTBEHHOrO NMOTEHUMaNa: KaaccMpmuMpoBaHbl
copTa BMHOrpaga Asa npou3BoACcTBa BMHA. MOCKOMbKY PeecTp MOCTOSAHHO OGHOBAANCA, TO
UCK/IIOYEHHbIE M3 HEro CopTa BbIKOpYEBbIBA/IMCb B TeyeHue 15 net. B cooTBETCTBMM C YKa-
3aHHbIM MOCTAHOBNEHWEM OblIM onpejesieHbl NpaBuMaa Nepecajku BUMHOrpajHMKOB, nepe-
NMPUBMBKM BMHOTPAZHbIX /103, PACKOPYEBKMU HacakAEeHWM BMHOrpaga. Kaxkaaa cTpaHa-ysieH
EC nonyuynna cBOK KBOTY Ha HOBble NMOCAAKM BMHOrpaja: paspelleHWe Ha MocaaKy HOBbIX
BMHOIMPagHUKOB BblAaBasioCh /IMLb B TOM C/lyvae, eC/iM 3aABUTEeNb AOKasbiBas, YTO HOBble
naowaau obecneyat U3roToBIEHME TO/IbKO KayeCTBEHHbIX CTO/I0BbIX BMH, @ 06 beMbl NPOM3-
BOACTBA BMHA B permMoHe 6yayT ropasgo HuXKe Cnpoca Ha Hero.

Tpemuti 3man (1988—1999 rr.). OH xapaKTepu3yeTcs CBOe06pa3HOM Ky/IbTYpHOM 3BOJIHO-
umMen notpebutens. Tenepb NoKynatesib BOCMPUHUMAET BUHHbLIM MPOAYKT HE Kak NpPOAYKT
MUTaHKUSA, a KaK MCTOYHWUK NOJIyYEHUS] BKYCOBOIO Y/Z0BOJIbCTBMA, 0CO6bIM CMMBON COLMASIb-
HOro craTyca, 0COGY0 YacTb raCTPOHOMMM KaK MCKYCCTBA, a TakXe (Kak HM napajoKCasibHO)
3IEMEHT AMEeTUYECKOro 0340POBUTE/ILHOrO NUTaHuA. B npodeccuoHanbHOM e cooblyectse
pasropenacb AMCKYCCMA O MpaBe WMCMOJIb30BaHUA B NMPOM3BOACTBE HAaLMOHA/IbHbIX BUH ANA
KYNa*XMpOBaHUA HEMECTHbIX COPTOB BMHOrpaZa (NMPMBO3HOrO BMHOrpaga) U O KnaccuduKa-
umm BuH: IGT, DOC'. Crnopbl M HEA0BOIbCTBA CPEAM OCHOBHbIX MPOM3BOAMTENIEN BUHA CBU-
[leTeNbCTBOBA/IM O HEO6XOAUMMOCTU BHOBb pedopMMpoBaTh O6LMIM PbIHOK BMHA. Hanpumep,
B 1999 r. KomuteT EC NpUHAN pelueHne 0 pe3KOM COKPALLEHUM NJowaien BUHOrPaAHMKOB,
YTO MOBJIEK/I0 COKpalleHMe npom3BoAcTBa BMHA. OAHAKO pacyeT, YTO HexXBaTKy BMHOAE/b-
YeCKOM NPOAYKLMM, BOSHUKLUYIO B pe3y/ibTaTe COKpalleHMs NpoU3BOACTBA BMHA B TpaauLM-
OHHbIX BMHOZeNbYeCKMX cTpaHax (Mtanuu, ®paHumu, UcnaHuu), nepekpotoT Apyrme cTpa-
Hbl-4neHbl EC, He onpaBaanca. Tak, CeBepHaa EBpona, He 6yayyn TpaaMLMOHHBIM NPOM3BO-
AMTENIEM BMHA, HE CMOr/1a NOKPbITb NPEAsIONKEHMA PbIHKA OCHOBHbIX CTPaH-Npou3BoaMTeNEN
BMHA, @ HA MMPOBOM YPOBHE BbIPOC/I0 NMPeA/IoKEHME CO CTOPOHbI TaKMX CTPaH, KaK ApreH-
TMHa U Yunaum. CTpaHbl-noTpeduTenn, He asnawwmeca YyneHamu EC, ctanm npeabasnate Bce
60/1ee BbICOKME TPebOBaHMA K KayecTBY BMHA, T. €. C/IOXMBLUAACA CMTyauusa npuveBena B
TYNMK: OAHOBPEMEHHO HA60AANCA M NEPEN3BLITOK BUMHA, UM BO3pACTalOLWMM CNPOC Ha Kade-
CTBEHHOE BMHO. MeToA neperoHKM BMHA OKasascA He TakMM 3(dEKTMBHbIM, Kak nNpeacTaBs-
nanocb. MoctaHoBneHnem EC Ne 1493/1499 B 1999 r. gnAa opraHmMsaumm obLero pbiHka BMHa
B paMKax EC 6bliM onpeaeneHbl 3aKOHbl, peryampyowme BUHOMPaZapCKo-BMHOAEIbYECKUM
NoTeHUMan; BMHOAEIbYECKME MPUEMbI U MpOLECChbl, 0603HaYeHne, odopMaeHme MU 3almTa
NPOAYKUMM; COCTaB KAYECTBEHHOIO BMHA, MPUIrOTOB/IEHHOIO B ONpeAe/ieHHbIX parMoHax; op-
raHM3aumsa nNpousBoauTENEeN BUHOMPaja U BMHA; MEXaHM3Mbl PbIHKA M TOProB/IM C TPETbUMM
cTpaHamu. B cBol ovepenb noctaHoBneHne EC Ne 1260/1999 BBEeNO B O6LWMIA PbIHOK BMHA
CUCTEMY MEXIOCYAapCTBEHHOrO0 MJaHMPOBAHMA BMHOMPAZAHMKOB M KOMMEHCaLM NpOm3BO-
ANTENI0 3a NOTepI A0X0Aa OT AAaHHOro naaHMpoBaHMA. CMCTeMa pecTpyKTypu3aumMm M KOH-
BEpPCMM [O/IKHA Oblna obecneynTb ajanTaumio NPOM3BOACTBA K MOTPEOHOCTAM pbIHKa.

Yemsepmoil 3man (2000—2010 rr.). K 2010 r. nosasunacb HEO6X0AMMOCTb BHOBb pedop-
MMPOBaTb 06LUMM PbIHOK BUHA. BMHOrpaaHuku Ha Tepputopmn EC coctaBnsnm 45 % ot Mmpo-
Boro o6vema, EC npounssogun 65 % BuHa u notpednan 57 % ot obwero o6bema, 3KCNopTU-
poean 70 %. Tak Kak pedopma 1999 r. He npuBena K xenaembim pesynbtatam, EC cHoBa
OblN1 BbIHY}XAEH NPUOErHyTb K COKpalleHuo npousBoacTBa BuMHa. B 2008 r. EBpokomMMcCUA
npuvHana noctaHossieHne EC Ne 479/2008. Ero uenb — nogHATME KOHKYPEHTOCMNOCOOHOCTU
npoussoamTenei BuHa EC, BblpaBHMBaHME Crpoca U NpPeasioXKeHUs Ha pbiHKe, 3aliuTa no-
TpebuTensa, CoXpaHeHue Nyylumx Tpaguumm BuHoaenus. B nepuog 2008—2009 rr. EC npu-

"IGT (Indicazione Geografica Tipica) — pervoHanbHoe BMHO; DOC (Denominazione di Origine Controllata) —
BMHO, KOHTPOJIMPYEMOE MO MPOUCXOKAEHMIO.
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HMMaeT psa nosoxeHnmn (Ne 555/2008, 436/2009, 606/2009), KoTopble BMecCTe C NocTa-
HoBnieHrem EC Ne 479/2008 co3zaoT eauHyto eBpOneMCKyo NpaBoBY OCHOBY A/ AaHHOIo
cektopa. OHM KacalTcA nporpammbl NOAAEPKKM BUHOAENbYeCKOro cektopa EC, KoHTpons
pblHKa, PEry/MpoBaHusi NMPOM3BOACTBA BMH, BMHOrpaja, Kateropui BuH. Hamnbonee cyuye-
CTBEHHbIE M3MEHEHMA BHECEHbl B CUCTEMY KaacCudMKaumm BUH: CO3jaHa eaMHas cuctema
KaTeropmi BMH (NPOTUB Hee Josro 6oponaucb Utanusa n OpaHums'). Tenepb eBponenckue
BMHA AeNATCA Ha ABe Kateropmun: IGP — permMoHasnibHoe rapaHTUMpyemoe no NPOMUCXOXKAEHMIO
BMHO M DOP — BWHO, KOHTpOAMpPyEMOE M rapaHTUPyeMOe MO MPOMUCXOXKAEHMID. OTMETUM,
4yTo rapaHTmMm npeaoctasnset EC. Mo nyTu ynpoweHua MmoauduumpoBaim U CUCTEMY HaANu-
CEM Ha 3TUKETKaX: TaK, CeroiHs BMECTO CTpaHbl-NpOM3BOAMTENA ClefyeT yKasbiBaTb «[1po-
nusBegeHo B EC».

Mameid 3man (2011 r. — go HacToAwero Bpemenu). 8 mapta 2012 r. Kommtetom EC 6bin10
npuHaTo noctaHosnexHne EC (SCOF) Ne 203/2012, Kacatouwieecs Tak Ha3biBaeMoro 6MoBMHa.
OHO NO3BO/IMMO €ro NPOM3BOAMTENAM MCMONb30BaTb HA 3TUKETaX TEPMUH «OMONIOrMYECKoe
BMHO», T. €. BUHO?:

1) nponsBeAeHHoe:

13 BMONIOrMYECKOro BMHorpaaa (BblpalweHHoro 6e3 1Mcnosib3oBaHMA XMMUYECKUX ya0bpe-
HWMA (NeCTUUMAOB, MHCEKTUUMAOB, NPOTUBOrPMOKOBLIX YA06PEHMM, MPOTUBOCOPHAKOBbIX
npenapaTtoB) U reHHOMOAMULMPOBAHHBIX OPraHU3MOB);

NpUY MCMNOJIb30BaHUM SHOIOrMYECKUX NPOAYKTOB M CMOCOO0B, 040O6PEHHbIX TOJIbKO MOCTa-
HoBneHnem EC Ne 203/2012;

6e3 nacTtepmsauuu;

2) ana bepMeHTaumumn U XpaHeHMA KOTOPOro He MCNOJ/Ib30Ba/IMCb B6aKM M3 CTEKIONIACTUKA;

3) 6yTUAMpPOBaHME KOTOPOro NPOM3BOAMIOCH TONIbKO B CTEKAAHHbIE BYTbIJIKM, 3aKyNOpeH-
Hble HaTypaJibHbIMK MPOGKaMM.

HOBbIM NYHKTOM B MPMHATOM NMOCTAHOBJIEHUM CTaN0 06A3aTE/IbHOE MCMOJIb30BaHUE /10T O-
TMna EC, KoTopbiM npeacTaBaseT co60M perMcTpaumoHHbIM HOMEP COOTBETCTBYHOLErO Op-
raHa cepTMduKauumn BMHaA, YTO rapaHTMpyeT NoTpedoUTENAM NoJlyYeHUe NPoAYyKTa BbICOKOrO
KayecTBa.

HoBoBBefeHMA M MOMNpaBKM BHOBb HAHEC/AM yaap MO CPeAHWMM NPOM3BOAMUTENIAM BMHA,
ANA KOTOpbIX €4MHCTBEHHbIM CMOCOOGOM MPOABMMKEHMA TOBapa OblJ10 NMPOM3BOACTBO HaTy-
pasibHOr0, 3KOJI0rMYECKU YUCTOro NPoAYyKTa MO MECTHbIM TPAAMLMAM.

FoBopa 0 opmMHpOBaHMM 0bLLEro poiHKa BMHa EC, MOXHO caenatb BbiBOA: YHUMKaUMA
NPOM3BOACTBA BMHA, CTUPAHME HALMOHAJ/IbHBIX M PErMoHasibHbIX OCOGEHHOCTEM MPUBOAUT
K MaZieHMI0 NonynspHOCTM eBponeickoro BuHa. Mo aaHHbiM DAQ?, 3a nepuoa ¢ 1993 no
2004 r. npom3BoAcTBO BMHA B EBpone cokpatunocb B cpeaHeM co 193 maH 960 Ttbic. 199 rn
Ao 188 Ttbic. 815 rn* (HO BbIPOC MHTEPEC K TaKMM NMPOU3BOAMTENSAM BMHA, Kak CLUA, HOxkHas
AMmepurKa), CHM3MICA M CMPOC Ha CTOJIOBblEe M pa3/iBHble BUHA. OTAENbHbIE CTPaHbI-MPOU3-
BOAMTENN BUHA (YneHbl EC) 6blaun BbIHYKAEHbI 60POTbCA C BO3HUKLIMMM TPYAHOCTAMM. Tak,
UTanua passepHyna nporpammy 3HOTYpPU3MA M KOHUENTA BMHA, HEPA3PbIBHO CBA3AHHOIO He
TO/IbKO C CAaMMM HAMMTKOM, HO M COMPOBOXAAOWUMM €ro NPoAyKTamu: CbIpOM, PPYKTaMM,
cneunduryeckMMM permoHanbHbIMM 3aKycKamu. PasBuBaeTca uenas MHAYCTPUA npasgHuKa
BMHA U BMHOAENMA, MPOBOAATCA Pas3/IMyHble LIOY, BbICTaBKM U T. A., Hebonblwasa dupma-
NpoM3BOAMTENb BMHA MpeBpallaeTcAa B MHOrONpo@UIbHYI0O KOMMAHMIO, 3aHMMatoLytoCca Ty-
PUCTUYECKOMN AEATENbHOCTbIO, raCTPOHOMMEN, Ccchepon ycayr.

"0 KnaccudurKauum BUH CM.: PomaHosa K. M. A66peBuMaTypbl M 3aKOHOZAATE/IbCTBO O BUHE // A3bIK, KyAbTy-
pa, obuecTBo: matepuanbl IV MexayHap. Hayd. KoHd. M., 2007. C. 220—221.

2 Regolamento di esecuzione (UE) Ne 203/2012 della commissione dell’8 marzo 2012 // URL: http://www.
lavinium.com/denom/reg_ce_203_12.pdf.

3 ®AO — lMpoaoBobLCTBEHHASA U CE/IbCKOXO3AMCTBEHHAA opraHusauus OOH.

“rn — rekronmtp. Mogpo6bHee cM: URL: http://www.coreras.it/Upload/allegatipubblicazioni/Vino_economia_e_
sviluppo.pdf.
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Taknum o6pasom, copmrpoBaHMe o6Llero pbiHKa BuHa EC npowo yxe natb 3Tanos, oj-
HAKO CKasaTb, YTO BCE MEPEYMUC/IEHHbIE MEPOMNPUATUA MPUHECIU MOJIb3Y MPOU3BOAUTENAM
BMHA, Henb3A. CBoeo6pasHas «rnobasmsaums»> BUHOAE/IbYECKOro pbiHKA NpuBena K (akTu-
YECKOMY YHWUUTOXKEHMI0 HEBO/bLIMX PErMoHasibHbIX MPOM3BOAMUTENEN, 3a4ACTyl0 MMEBLUMX
BEKOBble TPaaMUMM M CBOM «OCOGEHHbIE BMHA». TeM M3 HMX, KTO BbIXKWJI, MPULLIOCH Mnpe-
BpalLaTbCA B NPeAnpUATHA WMPOKOro npodus.

YuuTbiBas BO3PaCTaLLY0 KOHKYPEHLMIO CO CTOPOHbI NpounsBoauTeneit Hoeoro CeeTa, Ad-
PUKM, ABCTpasMm, YMHOBHMKM M3 EC BCe aKTMBHEE perynmpytoT He TOIbKO 06LMi eBponem-
CKMM PbIHOK BMHA, HO M eAMHbIM €BPOMNeMCKMIM 3KCMOPTHbIM MNOTOK. BepoaTHo, ¢ 3TUM cBA3a-
Hbl M TEMIbl pechOPMMPOBAHUSA JaHHOM OTPAC/IM, B pe3y/ibTaTe Yero yMeHbLIAeTcs A0S eB-
POMEMCKOro BMHA Ha pbiHKAX ComnpefesbHbIX roCyAapcTB, COKpALaeTcs NPOM3BOACTBO BUHA
Ha TeppuTopuM EBponeickoro cotosa.

bu6aunorpacpmsa

Regolamento di esecuzione (UE) Ne 203/2012 della commissione dell’8 marzo 2012 // URL: http://
www. lavinium.com/denom/reg_ce_203_12.pdf.
URL: http://www.coreras.it/Upload/allegatipubblicazioni/Vino_economia_e_sviluppo.pdf.
Pomarosa K. M. A6bpeBmaTypbl M 3aKOHOZATEILCTBO O BUHE // A3bIK, KyAbTypa, 06LIeCTBO: MaTe-
puvanbl IV MexayHap. Hayd. KoHd. M., 2007.
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HPUONYECKUE ACMEKTbI 3KOJ10rnMnm

B. B. Bapakcn’

BOMPOCbI OXPAHDbI OKPYXAIOUWEN CPEADI
n PAUNOHAMNDHOINO NPNPOAOMNOMb3OBAHNS
B MPOMDIWAEHHDbIX PEFMOHAX POCCNACKON ®EAEPAUNN

MpencrasneHa obLyas XapakTepucTika v KacC@UKaums 3KOI0ro-rnpaBoBbixX TpeboBaHuM,
3aKperieHHbIX B POCCUVICKOM 3aKOHOAATENbCTBE. ABTOP MPUXOAWUT K BbIBOAY, 4TO ¢ene-
DPasbHbIE U PErvoHabHbIE HOPMATUBHBIE MPABOBLIE aKTbl B OOACTU OXPaHbl OKDY KoL
cpenbl v MPYPOLONoNb30BaHUA He 0becrnednBalT AOCTUXEHMS Leed v 3a[a4q rpaBoBoOro
peryvpoBaHus. OTMEYaIoTC HEAABHUE U3MEHEHUS, KaCaloLMeCcs ypaBaeHus B Cpepe ox-
PaHbl OKPyXatoLeri cpenbl. KpUTUYeCcky OLEHUBAETCA Peann3aums IKOI0rM4eckoro Hag3opa
opraHamyl rocyapCTBeHHOM BAAaCTU. ABTOPOM BHOCSTCS MPEA/IOXEHUS 10 OBbILLIEHWIO Ka-
YecTBa HaA30pPHOM LeSTENIbHOCTY Yepe3 MOAMMDUKALMIO CTPYKTYPbI 1 (YHKUMOHANa creyu-
anbHbIX CI1yXo.

Knio4eBble C/10Ba: OXpaHa OKPYXaloLLeN Cpelbl, IKOI0ro-rnpaBoBble TpebOBaHMs, Mpupogo-
OXPaHHbIE 1 MPUPOLOPECYPCHbIE TPEOOBAHMS, SKOMOrMHECKMA Haa3op, denepanbHas Ciyx-
b6a o Haz3opy B Cgepe npupoaonosib30BaHNs U OXPaHbl OKPYXKaloLey cpeabl

The author presents a general characteristics and classification of the legislated ecological-
legal requirements. He concludes that the federal and regional legal acts on environmental
protection fail to achieve the aims and objectives of legal requlation. Recent changes to
management of environmental protection are considered. Environmental supervision pro-
vided by public authorities is critically evaluated. The author makes suggestions for improving
the supervisory activities through modification of the structure and functions of special ser-
vices.

Key words: environmental protection, ecological-leqal requirements, environmental and natu-
ral-resource requirements, environmental supervision, Federal Service for Supervision of Natu-
ral Resources and Environmental Protection

B HacTosllee BpeMa 3KOJ0rM4yeckoe pasBuUTUE CTPaHbl U €e PerMoHoB TpebyeT HOBbIX NoA-
XOA0B M MPOrpeccUBHbIX pelleHni B cepe NpaBoOBOro perysMpoBaHMa 3KOOMMYECKMX OT-
HOLUEHUM, a TaK¥XKe roCyAapCTBEHHOr0 M MYHMUMMA/IbHOrO YrpaB/eHUA B 06J1aCTU OXPaHbl
OKpYy’KatoLleM cpeabl M NpUPOAONOJib30BaHMA.

B nocneaHue roabl POCCMMCKMM rocy4apcTBOM 6bl1M 3HAUMTENIbHO YTOYHEHDI, PacLUMPEHbI
M YCUNEHbl 3KOJI0r0-nNpaBoBble TpeboBaHWA M COOTBETCTBYIOLME MM NPaBOBble M OpraHu3a-
LUMOHHbIE Mepbl, YTO CBUAETENbCTBYET O TEHAEHLUMM K COBEPLUEHCTBOBAHMIO SKOI0rMYECKOro
3aKoHodaTenbcTBa. O6ecneyeHue oxpaHbl OKpYrKaroLen cpesbl M pauyoHaibHOro MCNoJb30-
BaHWA NPUPOAHbIX PECYPCOB B NMPOMBILLIEHHbIX perMoHax PO peryampyetcsa COBOKYMHOCTbIO
HOPM He TOJIbKO MPMPOAOOXPAHHOI0 M NMPUPOAOPECYPCHOMO 3aKOHOAATENbCTBA, HO M APYrmX
oTpacnen deaepanbHOro M perMoHanbHOro 3aKOHoAaTesIbCTBa, B TOM Yncie KoHCTUTyLmuen
P®. He cnyyanHo cornacHo 4. 1 cT. 9 KoHcTuTyuumn PO mMcnonb3oBaHMe M OXpaHa 3eMIM U
APYr1X NpMpoAHbIX pecypcoB B Poccuickon depepaumm coCTaBAAT OCHOBY KM3HM U Aes-
Te/IbHOCTU HApPOAO0B, MPOXKMBAKOLIMX HA COOTBETCTBYIOLLEN TEPPUTOPUM.

MUTaK, B HOpMax pOCCUMMCKOro 3aKoHoAaTeNbCTBa: 1) popMyMpytoTcs obLme 1 cneumanb-
Hble NPaBOBbIE 3KOJIOrMYecKMe TpeboBaHMSA K NPOM3BOACTBEHHO-X03AMCTBEHHOM AeATe/IbHO-
CTU NpeanpusaTUA; 2) onpeaenstoTcs Heob6XoAMMble OpraHU3aLMOHHO-KOHTPOJIbHbIE MEpbI

" BapakcuH Banepuit BnagummpoBuy — KaHAMAAT OPUAMYECKMX HayK, AOLEHT Kadeapbl 3eMeslbHOro M
3KO/IOFMYECKOro npaBa YpasibCKOro roCylapCTBEHHOrO HpUAMYECcKoro yHusepcuteta (EKatepun6ypr). E-mail:
ecoland®@usla.ru.
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M MEXaHM3Mbl, HanpaB/IEHHbIE HA peasiM3aumio 3TMx TpeboBaHMi; 3) obecneynmBaeTcs TeCcHas
B3aMMOCBSA3b 3KO0J/10r0-NpaBoBbIX TPe6OBAHMI M OpraHM3aLMOHHO-KOHTPO/IbHbIX MEXAHU3MOB
C 3KOHOMMKO-MPABOBbIMK M UAE0JIONMYECKMMU FapaHTUAMM, A TAKKE MEPaMM IOPUANYECKOM
OTBETCTBEHHOCTM 3@ 3KOJIOrMYECKME NPaBOHApPYLUEHMS.

MepBocTeneHHas poJib NPUHAANIEKMUT HOPMaM 3KOJIOMMYECKOro 3aKOHOAATeNbCTBa, KO-
TOpble COAEPXKAT BECbMA LUMPOKMI KPYr 3KOJI0ro-nNpaBoBbiX TPe60BaHMM K MPOMbILLIIEHHBIM
npeanpuAaTUAM. ITW TPeboBaHUA NOAPA3AENATCA Ha oblWMe U creumanbHble. MepBble Ka-
calTca 3a4ay M MNPUMHLUMMIOB 3KOJIOMTMYECKOro 3aKOHOAATeNbCTBa, YCTaHaB/IMBAEMbIX AJS
NPOMbILJIEHHbIX NPEANPUATUA MPUOPUTETOB M OrpaHMYEHUM, OBLUMX SKOJIOrO-NPaBOBbIX
npaB M 3KOJIOrMYECKUX 0653aHHOCTEN M Ap. CneuuanbHble 3K0/10ro-npaBoBble TPe60BaHUSA
3aTparMBaloT BOMPOCHI MCMO/Ib30BaHMA OTAE/bHbIX NPUPOAHbLIX 06 BEKTOB B MPOM3BOACTBEH-
HO-X03AMCTBEHHOMN AE€ATENIbHOCTU MPOMbILLIIEHHBIX NPEANPUATUMA.

B 3aBMCMMOCTM OT BMAA AEATE/IbHOCTU NMPOMbILLIEHHbIX NPEeANPUATHI 3KOJI0r0-NpaBoBble
Tpe6oBaHMA NOAPA3AENATCA Ha NPUPOAOOXPAHHbIE U NpMpoaopecypcHble. MpupoaocoXpaH-
Hble TpeboBaHWA B CBOKD OYepe/ib BK/OYAOT TpU BUAA:

a) 3anpetuTesibHble, HanpaB/eHHbIE HAa HEAONYLIEHWE XO3AMCTBEHHOM AeATE/IbHOCTM
MPOMBILLIEHHBIX NPEANPUATUIM B PEFMOHAX B Npeaesiax 0co60 OXpaHAEMbIX NPUPOAHbIX Tep-
pUTOPUIA (3aNOBEAHWMKM, HALMOHAJIbHbIE M MPUPOAHbIE MapKW, MAMATHMKM NPUMpOAbl, 6oTa-
HMYEeCKMe cajbl, FTOPOACKME Nleca, KypOpTHbIe M Ne4e6HO-0340POBUTEIbHBIE 30HbI U Ap.);

6) orpaHMuMUTE/IbHbIE, CBA3aHHbIE C YMEHbLUEHMEM BO3AENCTBUS MPOMbILLJIEHHBIX Npej-
NPUATMI HA OTAE/bHbIX MPUPOAHbIX TEPPUTOPUAX (MPUPOAHbIE 3aKa3HMKM, 30HbI XO3AM-
CTBEHHOMO HA3HAYEHWA HaLMOHA/IbHbIX M MPUPOAHbLIX MAPKOB, OXPaHHbIE 30HbI OCOGO OX-
paHAEMbIX MPUPOAHbLIX TEPPUTOPUIM, 30HbI TPAAULIMOHHOMO (MPUOPUTETHOrO) NPUPOAONOJb-
30BaHMUA U YpEe3BblYaMHOM SKOJIOMMYECKOM CUTyauumM), onpeaensieMble NPaBoBbIM PEXMMOM
3TUX TEPPUTOPUN;

B) pa3pelumTesibHble, KacaloWMecs OCYLEeCTB/NEHMSA MNPOU3BOACTBEHHO-X03AMCTBEHHOM
[€ATE/IbHOCTU NMPOMbILLNEHHbIX NPEeANpPUATUMA.

MprpoaopecypcHbie 3K00ro-NpaBoBble TPE60BaHMA 3aKpen/ieHbl B HOPMaTMBHbIX MPaBo-
BbIX aKTax NpPUPOOPECYPCHOro 3aKoHoAaTeNbcTBa Poccuickon deaepaumm 1 ee Cy6beKToB
(3eMeNIlbHOM, BOJIHOM, JIECHOM 3aKOHOAATe/IbCTBE, 3aKOHOAATE/NIbCTBE O HeApax, 06 oxpaHe
aTMochepHOro Bo3ayxa M KMBOTHOM MMpe). DTM TpeboBaHMA COoAepyKaT nmpaBu/ia paumo-
Ha/IbHOr0 MCMO/1b30BaHWUA 3€Me/Ib, BOJ, /IECOB, HEAP M APYrMX NPUPOAHbIX PECYPCOB U OX-
paHbl OTAE/IbHbIX 06bEKTOB NPUPObI.

B cdeaepasbHOM M pErmMoHasbHOM 3KOJIOMMYECKOM 3aKOHOAATE/IbCTBE 6blIM OTMEHEHDI
yCTapeBLUMe NPaBOBble HOPMbI, JIMKBMAMPOBAH pAJ NPO6EsoB, B HEro 6bl/M TaKKe BK/OYE-
Hbl HOBbIE MOJIOKEHUSA, MMEIOLIME NPUHLMMMAIBHOE 3HAYEHME KaK NSl NPMPOAOOXPAHHOM M
XO3AMCTBEHHOM [EATE/IbHOCTU NMPOMBILLIEHHbIX NPEANPUATUIA, TaK U AN cdepbl NpUpoao-
Nno/b30BaHMA B LesIoM. OIHAKO TEMIbl COBEpPLIEHCTBOBaHMA defepanbHOro M permoHasib-
HOIO 3KOJIOFMYECKOro M MHOMO TECHO CBA3AHHOrO C HMM 3aKOHOAATE/IbCTBA MO-MPEXHEMY
C/MILLKOM HM3KM.

OueHunBaa deaepasbHble M pervMoHasbHble HOPMATMBHbIE MpPaBOBble aKTbl B 06/1aCTH
OXpaHbl OKpY»Kalolen cpeabl M NPUPOAONOJIb30BaHUS C MO3ULMIM KOMIMJIEKCHOrO MOAX0Aa,
MOJHO CZenaTh BblBOJ, YTO OHM MOKa €lle He COOTBETCTBYIOT B MOJIHOM MEPE COBPEMEH-
HbIM 3KOHOMMYECKMM, COLIMANbHO-MOJIMTUYECKMM M MPABOBbIM PEa/IMAM, HE MOTYT CAYKMUTb
JOCTUKEHMIO LIEeNIeM M 3aJay NpaBoBOro peryauposaHua. CneaoBaTeslbHO, 3KO0rMYecKoe
3aKoHoAaTenbcTBO Poccuickon depepaumn M ee Cy6bEKTOB HYKAAeTcA B O6GHOBIEHWUM
M aononHeHuu. YTtobbl 06ecneynTb ero MosIHOTY M AO0CTAaTOYHOCTb ANA PEeLleHMs 3KOJIo-
FMYECKMX M TECHO CBA3AHHBIX C HWMMM COLIMAJIbHO-3KOHOMMYECKMX BOMPOCOB, 3aKOHOAaA-
Te/lb [IO/KEH YYMTbIBAaTb KOMMJIEKCHbIM XapakTep npo6iemM oxpaHbl OKpPYKawllen cpeabl
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M 0COOGEHHOCTU OTAE/IbHbIX 06 BEKTOB NPUPOAbI, CBOEBPEMEHHO BbIAABNATL NPO6Esbl U NPOTU-
BOPEYMA B HOPMax IKOJIONFMYECKOr0 3aKOHOAATENbCTBA M ONpeaenAaTb NyTh MX YCTPaHEHMA.

B npom3BoACTBEHHO-X03AMCTBEHHOM cdepe M cdepe NpUPOAONO/b30BaHMSA 60JbLLIOe
3HAYEHWE MPUHAA/IEKMT HE TONIbKO PACLUMPEHUIO U YCUIEHMIO SKOJIOFMYECKMX TPe6OBaHMM,
HO M COBEpLUEHCTBOBAHMIO OPraHM3aLMOHHbIX MEP M MEXAHM3MOB. JTO OOYC/IOBNEHO POJIbIO
roCyZapCTBEHHOMO ynpaB/ieHWs B 06/1acTM OXpaHbl OKpYyKatowen cpefbl M NpUPOAONoJib-
30BaHMA KaK COCTaBHOM YacTW roCyAapCTBEHHOIO YrpaB/iEHUS, KOTOPOE AOJIKHO 6blTb Ha-
NpaB/IeHO Ha peLlUeHUEe KaK MepCneKkTUBHBbIX 3aZay, CBA3aHHbIX C NepexoAoM CTpaHbl U ee
OTAE/IbHbIX PEFMOHOB K YCTOMYMBOMY Pa3BUTMIO, TaK M NEPBOOYEPEAHBIX IKOJOMMYECKUX U
COLMaNbHO-3KOHOMMUYECKMX NPOGAEM.

B HacTosiee Bpemsa, B YacTHOCTM, B DesepasbHOM 3aKoHe «06 OXpaHe OKpyrKatolen
cpeAbl» 3aKpenJsieHbl Takue BaKHble OpraHW3auyOHHO-NPaBOBble Mepbl OXpaHbl OKpYrKato-
LeM cpeapl, KaK 3Konormyeckas ceptmdukaumsa, IMUEH3UMPOBaHME, OLEHKa BO3AEMCTBMSA Ha
okpy:atowyto cpegy (OBOC), KoTopble paHee pernaMeHTUMpoBasMCb NOA3aKOHHbIMW HOPMa-
TUBHbIMM aKTaMM.

Cnepyet 06paTnTb 0C060€ BHMMaHWE Ha M3MEHEHMA B HaZ30PHO-KOHTPOJIbHOM AesATeslb-
HOCTM B cdepe oxpaHbl OKpy:Katolen cpeabl M NpUMPOAOMNOo/ab30BaHMA. Tak, 3HAYMTENbHO
paclumpeHa cdepa 3Kos10rMyeckoro Hagsopa. Kpome Toro, A0NOIHEHbI BUAbI SKOJ0rMYECKO-
ro KOHTPO/ISi, KOTOPbIM HapAAy C NPOU3BOACTBEHHLIM M 0BLLECTBEHHbIM KOHTPOJIEM B o6na-
CTU OXPaHbl OKPYKaloLWeEN cpepbl CTas BKYaTb MyHULMMNAJIbHBIM KOHTPO/Ib.

B HacToAwee BpemA rocyfapCTBeHHble HaA30pHble (yHKUMM B chepe npupoLonosb3o-
BaHMA BO3JI0XeHbl Ha PeaepasbHyO CNyX0y no Hag3opy B cdepe NpUpoAonosib30BaHMA,
KOoTOpas HaxoAuTCA B BeAeHMM MUHUCTEpPCTBA MPUPOAHbIX pecypcoB M 3Konornm PO. Bme-
CTe C TEM COXPaHAETCS HeXenaTesibHas CUTyaums, npu KOTOPOM OAHO MU TO e MuHMCTep-
CTBO OTBEYAET KaK 3a NPMPOAONO/b30BaHME, TaK M 3a roCyAapCTBEHHbIM HaA30p B AaHHOM
cdepe, 4TO BpAL /M 060CHOBaHHO. Ha Haw B3rnaa, HeuenecoobpasHo TakKe pasfeneHue
®epepanbHOM CNyK6bl MO Haj30py B cchepe NpUpPOAON0/b30BaHMSA M OXpaHbl OKPYKaKoLLEN
cpeabl Ha ®OegepanbHyto Cy6y No Haa3opy B cdepe npupoLononb3oBaHuA U Oenepanb-
HYH CNY>K6Y MO 3KONI0rMYECKOMY, TEXHOJIOTMYECKOMY M aTOMHOMY Haa3opy. TakoM noaxoa,
BO-MEPBbIX, NPOTMBOPEYUT €AMHCTBY M B3aUMOAEMCTBMIO MPMPOAOMNO/Ib30BaHUA M OXPaHbl
OKpYy’KatolleM cpefbl Kak ABYX (DOPM 3KOJIOFMYECKOM AEeATENIbHOCTU; BO-BTOPbIX, HE COOT-
BETCTBYET €AMHCTBY 3KOJI0rMYEeCKOro HaA3opa M KOHTPO/A KaK OCHOBHbIM (DYHKLMAM rocy-
[lapCTBEHHOIO YNpaB/iIeHMA KOJIOMMYECKOM AeATEIbHOCTbIO; B-TPETbMX, BeYeT ocsiabnieHune
NO3MUMM FOCYAapPCTBEHHbIX OPraHOB, OCYLLECTBASAKWMX 3KONOrMUYECKMM HAZ30p Kak CaMo-
CTOATE/IbHOE HarnpaB/ieHWe KOHTPOJIbHO-HAA30PHOM AEATEIbHOCTM.

HecMoTpa Ha NONOXKMTENIbHbIE MOMEHTbI, CBA3aHHbIE C MCKIYEHUEM FOCYAapCTBEHHOIO
3KOJIOrMYECKOro Hazsopa M3 cdepbl NOJHOMOYMM MMHUCTEPCTBA MPUPOAHLIX PECYPCOB M
3Konormn PO u ycuneHnem ero B3aMMOCBA3M C TEXHOJIOTMYECKMM M aTOMHbIM HaZ30pOM,
peopraHusauma GesepasnbHoM CayX6bl N0 HAA30pY B cepe NPMpPOAON0Ib30BaHNA M OXPaHbl
OKpYy’KatolleM cpefbl HOCUT HE3aBEPLUEHHbIM XapaKTep U BEAET K CHUNKEHUIO 3PdEeKTUBHO-
CTU FOCyAapCTBEHHOr0 3KON0rMYeCKoro Hagsopa.

Ha Haw B3rnaa, uenecoobpasHo NpPoAOIKMTL paboTy MO COBEPLUEHCTBOBAHMIO CUCTEMDI
OpraHoB rocyZapCTBEHHOIro 3K0/I0rMYECKOro KOHTPONA.

Ha nepBom 3Tane Heo6xoAMMO BblaennTb M3 PefepanbHOM CAyKObl 3KOIOrMUYECKOro,
TEXHONIOMMYECKOro M aToOMHOro Haasopa dejgepanbHylo CAyXOYy MO 3KONOrMYECKOMY Haj-
30py, BHOBb coeuHUTb ee ¢ PeaepanbHOM CayXK60M MO Haa3opy B cdhepe NpupoAonosib-
30BaHMA M TeM caMbiM Bocco3gaTb depepanbHyto Cnyx6y no Haa3opy B cdepe npupoao-
NO/MIb30BaHMA M OXpaHbl OKpy:KawweM cpeapl. Mpu 3TOM HAANEKMT UCK/YUUTL YKa3aHHYI0
CNyX6y 13 nogyYnMHeHna MMHUCTEepCTBa NpMpOAHbIX pecypcoB PO 1 nepeaatb ee B BegeHMe
MpaButenoctea PO.
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HPNONYECKUE ACMEKTbI 3KOJM0ormi

Ha BTopom 3Tane, nocne toro Kak ®epepanbHaa cayxba no Haa3opy B cdhepe npupo-
[l0M0/Ib30BaHUSI U OXPaHbl OKPY}KatoLWENW Cpeabl HAKOMMUT OMbIT KOHTPOJIbHOM M HaA30pHOM
AeATeNbHOCTM M ee CTPYKTypa M paboTa CTabMAM3MpYIOTCA, CaeayeT nepejaTtb ee B Noa-
YnHeHue lMpesngeHTta PO. 310 cBA3aHO ¢ TeM, 4To [lpaBuTenscTBo PO oTBevaeT npexae
BCEro 3a CouMasibHO-3KOHOMMYECKOE pa3BMTUE CTPaHbl U B pAAe C/ly4YaeB SKOHOMMYECKMEe
MHTEepecCbl MOTyT He COBMaAaTb C 3KOJIOTMYECKUMU MHTEPECAMM B OTAE/IbHbIX PermoHax, 4Yto
O6yZeT npenAaTcTBOBaTb, B YACTHOCTU, PELUEHMI0 FOCYyAapCTBEHHbIMM OpraHamu, OpraHamu
MECTHOr0 CamMoynpaB/aeHUA, HOPUAMYECKUMU JIMLUAMM U FPaXkAaHaMM KOMMIEKCHbIX 3KOJ10-
rMyeckmx npoénem. MNogumHeHne ke PenepasbHOM CyX6bl No Haa3opy B cdepe npupo-
[l0M0/Ib30BaHUSI M OXpaHbl OKpy:Kawowen cpeabl MpesmaeHTy PO moxkeT cTaTb rapaHTuen
peanusauym KOHCTUTYLUMOHHOIO MpaBa rpaxfaH Ha 61aronpuATHYIO OKpYXKawLwyl cpeay,
APYIMX 3KONOrMYEeCKMX npaB, a TaKXKe obecrnevyeHma paumoHaIbHOMO MCNOJIb30BaHMA, OXpa-
Hbl M BOCMPOM3BOACTBA NPMPOAHbLIX PECYPCOB M OXPaHbl OKPY:KaoLEN cpeabl.

Cnepyet OoTMEeTMTb, YTO B LE/IOM paboTa OpraHoB roCyAapCTBEHHOIO 3KOJIOMMYECKOro
Haza3opa B cdepe Npou3BOACTBEHHO-X03AMCTBEHHOM AeATENIbHOCTM M NPUPOAONO/Ib30BaHMSA
HeA0CTAaTOYHO pe3y/ibTaTMBHA. JTWM OpraHbl He BbINOJIHAIOT B MOJIHOM Mepe CBOEero npejHa-
3Ha4YeHMsA, YTO CBA3AHO C HECOBEPLUEHCTBOM Kak NMpaBOBOro perymMpoBaHMA, TaK U NpaBo-
NPUMEHUTE/IbHOM AEeATENIbHOCTM HaA30PHbIX OPraHoB.

Heo6xoaMMO pasBMTME BCEM CMCTEMbI FOCYAApCTBEHHOrO ynpaeieHus B cdepe npupo-
[l0M0/Ib30BaHUSl U OXpaHbl OKpy:Kawwen cpefbl. K coxaneHnuio, B Hopmax deaepasibHoro
3aKoHa «06 oxpaHe OKpy:Katolwen cpeabl» He ChOpPMYSIMPOBaHbl OCHOBHblE LEesM M 3aja-
Yn, NPUHLMNBLI U PYHKLMM FOCYAapCTBEHHOMO M MYHUUMNANBHOIO yNpaBaeHMA, a TaKXe HeT
YeTKOro pasrpaHMyeHus NoJHOMOUYMIM FOCYAAPCTBEHHbIX M MyHMLMMNA/bHbLIX OPraHoOB ynpas-
NeHna B 3Ton cepe. Tem caMbiM He rapaHTMPYITCS AOCTAaTOYHbIM YPOBEHb M KOMIIEKC-
HOCTb FOCYAapCTBEHHOrO YNpaB/eHUs B AaHHOM 06/1acTH, B YaCTHOCTU, HE MpeayCMOTPEHbI
HeobX04MMble OpraHW3auMoOHHbIE Mepbl N0 06eCneyYeHMlo pauMOHasIbHOro MCMo/b30BaHMA
NPUPOAHBIX PECYPCOB, 3KO/IOrMYECKOM 6E30MaCHOCTM M OXPaHbl OKPY:KaloLWeM cpeapl.
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N. Ir. KaBkoBcKkast

KOMNEKUNS TPYAOB MNMPOMECCOPA B. b. UEPEMNAXNHA
B ®OHAAX HAYUHON BNBANOTEKN

YPAMDBCKOIro roCcyaArPCTBEHHOIO

IOPNANUECKOIo YHNBEPCHNTETA

B ron npasnHosarusa 120-netHero 1obunes u3BecTHOro poccuyickoro ymsumcra bopuca bo-
pucosnda HepernaxvHa HaydyHas 6ubmuvoreka YpltOY npencraBuia KOMMEKUMIO €ro KHUF.
lpuBeneHb! CBEAEHUS O MOHOMpadusx, nybamkaumax B yYeHbIX 3anuckax, cbopHukax cra-
Teu, U3AaHHbIX nog pedakumey b. b. YeperaxmHa, KOMMeEHTapUsaX K COBETCKUM HOPMATuB-
HbIM 1PaBOBbIM aKTam U T. [.

Kimoyesslie cioBa: b. b. YeperiaxuH, ncropus, umuimctvka, Ypltoy

On the 120" anniversary of birth of Boris B. Cherepakhin, Russian civil law specialist, USLU
has presented a collection of his books. The information on monographs, proceedings
publications, collections of articles edited by B. B. Cherepakhin, commentaries to the soviet
legal acts, etc. is given.

Key words: B. B. Cherepakhin, history, civil law, USLU

Bopuc Bbopucosmy YepenaxmH (1894—1969) — KpymnHbIM POCCUMCKMIA NpaBoOBes, LMBUIIMCT,
YHUKaNbHaA durypa B MICTOPMM OTEYECTBEHHOMO MPaXAaHCKoro npasa U B UCTOPUM Hallero
YHuBepcuTeTa. B doHaax HayyHor 6ubanotekun YprtOY (manee — HB YplrtOY) xpanutcs
60/IbLUMHCTBO MeYaTHbIX paboT yyeHoro. B roa npasgHoBaHuA ero 120-netHero wobunes Hb
Ypl'HOY c ropaocTtbio npeacTaBuia aBTOPCKYKO Koanekumio KHur b. b. YepenaxuHa. B Hee
BOLL/IM MPUKM3IHEHHbIE M34AaHMSA MOHOrpacdui, ny6auKaumMu B YYeEHbIX 3anmckax, C60pHM-
KM CTaTeM, BbilleAlime noa peaakumen b. b. YepenaxmHa, «KommeHTtapui kK TK PCOCP» u
«KomMeHTapui K YcTaBy enesHbix gopor CCCP», aMccepTaumm, HayyHbIM PyKOBOAUTENEM
MpU HanNMCaHUM KOTOPbIX OH BblJ, a TaKXKe CTaTbM B OPUAMYECKOM NEPUOAUKE, BbISBIEHUE
KOTOpbIX BeAEeTCA A0 CMX Mop.

UayT roabl, a MHTEpec K Hacneauio b. b. YepenaxmHa He ocnabeBaeT. CaMble paHHUE Tpy-
[lbl MCCNnefoBaTeNA OTHOCATCA K 3abalKa/IbCKOMY Nepuoay ero usHu (1924—1939 rr.). U3
ony6/IMKOBaHHbIX PaboT TOr0 BPEMEHWM COXPAHSET aKTYasIbHOCTb MOHOIrpadUYECKUA OYEpK
«K Bompocy o0 YyaCcTHOM M Ny6IMYHOM MpaBe», HarneyaTaHHblM B gecatom C60pHMKE TpyZAoB
npocdeccopoB M npenoaaBatenei MpKYTCKOro rocyapCTBEHHOro yHuBepcuTteTa B 1926 T.
B HaleM Konnekuum AaHHbIM OYepK npeAacTaBneH usgaHuem 1994 r., BbinyweHHbIM Mccne-
[0OBaTe/IbCKMM LEHTPOM YacTHOro npasa B cepun «LMBuamctmyeckasa moicib B Poccumn» co
BCTynMTeNbHOM cTaTbeM C. C. AnekceeBa M Noy4YeHHbIM HaMM B Aap OT npopekTopa Yplrioy
no Hay4HoM pa6ote H. H. TapacoBa. Ha tutyne aBtorpad «Joporomy Kone Tapacosy c no-
enaHuem Bcero aob6poro. C. Anekcees».

MY3EN NCTOPUN CHOWN - Vpl'lOA - Vplrloy

" KaBKkoBcKas MpuHa FeHHaabeBHA — 3aBeAyloluii OTAE/IOM OBCYKMBAHUA Hay4YHOM iuTepaTtypoi HayuHow
6ubnmnotekun YprtOy (Ekatepunbypr). E-mail: library@usla.ru.
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WCCNEADBEATENLCEHN LEHTP YACTHOID NPAEA
UHBMANCTHYECKAS MBICNEL B POCCHH

B. B. HepenaxwH

B. B. YepenaxuH T VT
K BONPOCY lll'llm
K BONPOCY 0 YACTHOM L
0 HACTHOM W NYBNUYHOM
WU NYBNUYHOM NPABE
NPABE
T 0 W
it (*
7o Y e
S
e ¢
EMENHWOTEEA <AE-10FEs m-nmu-m yF I.rr |,L1.-
- o v I duy

B 1928 r. b. b. YepenaxuH BbICTYNuA peaakTopom KHuru A. . 3erua «BausaHue usme-
HUBLUMXCA OBCTOATENIbCTB Ha CMJIy AOroBOpPOB» M aBTOPOM npeaucaosua. Pabota msgaHa
MPKYTCKOM CeKLMENM Hay4HbIX pabOTHUKOB B cepun «HayuyHble MOHOrpacmm».
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lFopoM nosxke, 6yayyn npodeccopomM dakyibTeTa nNpaBa M MECTHOro Xxo3sMcTBa MpKyT-
CKOro yHmuBepcuteTa, b. b. YepenaxuH Hanucan pa6oTy «K Bonpocy O AOroBOPHOM MpPUHYK-
AEHUN B COBETCKOM TPaHCMNOPTOM MNpaBe» C pe3toMe Ha HEMELIKOM A3biKe. O BbICOKOM YpOBHe
B/lAleHUA A3bIKOM FOBOPUT U aKTMBHOE cOoTpyAHu4YecTBO b. b. YepenaxuHa ¢ HemMeukum Ap-
XMBOM LIMBUIMCTUYECKOM NpaKTMKK («Archiv fiir die civilistische Praxis»).

Ha T1MTynbHOM nucte npucytcTByeT Hagnucb «OT aBTopa», HO cAeslaHa /I OHa CaMMM
b. b. YepenaxmHbIM, cKasaTb JOCTAaTOYHO CJIOXKHO.
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Zur Frage vom Kontrahlerungmwange im
sowjrirzasisben Verkehrarecht.
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Mo WwTamMnaM Ha TUTY/AbHbIX JIMCTAX 3TUX OPOLIIOP MOXHO MPOCNEAWUTb BCH WMCTOPUIO
boHaoB HayyHoM 6M6MOTEKM OT KabuHeTa X03AMCTBEHHOro npaBa MpKYTCKOro rocyaap-
CTBEHHOr0 YyHWBepcuTeTa M 6mMbamotekm CUMOMPCKOrO MHCTUTYTa COBETCKOro npasa Ao
61bnmMoTekn cHavana Ceepa/ioBCKOro npasBoBoro, a 3ateM CBepA/IoBCKOrO topuAnYecKo-
ro MHCTUTYTa, YpaNbCKOM rOCYAApCTBEHHOM HOPUANYECKOM aKaZeMun (HblHE YHWBepcuTe-
Ta). Ha o6opoTe 06n0eK — wTamMnbl NpoBepok ¢oHaoB 1940, 1942 v 2009 rr. Mpn Tm-
paxe B 300 1 350 3K3eMnnApoB COOTBETCTBEHHO 06€ KHUIM NpefcTaB/ieHbl B 6MOGAMOTEKE
B €AUMHCTBEHHOM 3K3eMnasape U BHeceHbl B Konaekumn «Tpyabl b. b. YepenaxmHa» u «Pea-
Kas KHMra». B Lensx COXpaHHOCTU 3TUX M3JaHUM CO3ZaHa MX SIEKTPOHHAA Bepcus, C KOTO-
poM MOXKEeT paboTaTb YMTaTeb.
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K<POCCUVIVICKOMY HOP/VTONYECKOMY SKVPHATIV>

Ha ypanbckui nepuog (1939—1952 rr.) npuxoamtcs nogbem TBopyectsa b. b. Yepenaxu-
Ha. B 1945 r. Bo Bcecor3HOM MHCTUTYTE IOPUAMYECKUX HAYK OH 3alUTUA AOKTOPCKYH AMC-
cepTtaumio no teme «ZJobpocosecTHoe npuobpeTeHne npasa CO6CTBEHHOCTU OT HEYNPaBOMO-
YeHHOro npuobpeTaTesisi», OCHOBHbIE MOJIOXKEHUSA KOTOPOM 6bi/IM OMYG/IMKOBaHbI B «YYeHbIX
3anmckax CBepA/lI0oBCKOro HPUAMYECKOrO MHCTUTYTa». lepBble ABa TOMa «Y4YeHbIX 3arnmMCOoK»
BbinyLeHbl CBepAIOBCKMM 06/1aCTHbIM FOCYApCTBEHHbIM M3aaTeNbCTBOM. B nepBom Tome,
KOTOPbIM 6bl1 MOANMCAH B neyaTb B MioHe 1945 r., ony6/MKoBaHa cTaTbs b. b. YepenaxuHa
«BMHAWKALMOHHbIE MCKM B COBETCKOM NpaBe», BO BTOPOM TOMe (CEeHTAGPb 1947 r.) — cTatbA
«lOpramyeckaa npMpoga M 060CHOBaHME NpMOBPeTEHMA NpaBa COGCTBEHHOCTU OT HEYNpaBo-
MOYHOrO OTuYyXKAaTens».
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K <«POCC/MCKOMY HOPVOVMYECKOMY SKVPHATIV>

b. b. YepenaxmH BXoamn B COCTaB peAaKUMOHHOM KOM/EerMu nepBbiX ABYX TOMOB «Yye-
HbIX 3anuCcoK», MpMYEeM B MEPBOM TOME OH 3afB/JIEH KaK npejceaaTteslb Koajlermu, a BO
BTOPOM — KaK OTBETCTBEHHbIM peAakTop. B s060M C/iyyae Mbl MOXKEM YTBEpPXAaTb, YTO
b. b. YepenaxuH CTOAN Y UCTOKOB CO3JaHMUA «Y4YeHbIX 3anuCOK», PYKOBOAM/I 3TUM MU3ja-
HMEM M ONpeAensan ero cojep)KaHue. TpeTuM Tom «Y4yeHbix 3anucok CHOU» Bbllwen yxe
B 1954 r., nocne nepees3ga bopuca bopucosunya B JleHnHrpag B 1952 r. B Tome oTCyT-
CTBYIOT €ro paboTbl, HO ecTb cTaTbu ero yyeHmkoB: C. C. AnekceeBa, M. fl. Knupunnoson,
E. 4. WeweHuHa.

MprMeyaTesibHbl TUpPaXKM BbIMYCKOB «Y4YeHbIX 3anMCOK», KOTOpble MPULLAMCL Ha nepBble
Nnoc/NeBOeHHble roabl (nepBbi ToM — 950 3K3eMnApoB, B poHAE — ABa 3K3emnaspa; BTO-
pori — 1450, B hoHZe — YeTbipe). EAMHCTBEHHDbIM 3K3eMNisp TPETbEero ToMa He u3jaTesib-
CKMM, OH npeacTaBnseT cobon nepensneT okoso 500 MalWMHOMMUCHBIX JIMCTOB, TMPaX 3TOro
TOMa HaM Heu3BEeCTEeH.

B koHue 1940-x — Hayane 50-x rr. bopuc bopucoBuY 6b11 3aBeayOWMM Kadeapon rpaxk-
[IaHCKOro npaBa M 3aMeCcTUTE/IEM AUMPEKTOPA MO Hay4yHoM paboTe CBepAJIOBCKOro opuanye-
CKOro MHCTUTyTa. oA ero pyKoBoACTBOM 6Gnectawe 3awmntuance Unba Ucugoposmny OoH-
JAaMUHCKMIM (OTBETCTBEHHOCTb 3a AEMCTBMS APYrUX Sl B 0653aTeNIbCTBaX M3 MPUUYMHEHUA
BpeAa No COBETCKOMY MpaBy: AMC. ... KaHA. opua. HayK. CBepanoBcK, 1948), OkTAbpb Anek-
ceeBuny KpacaBumkoB (Teopus ropmamMyeckmx hakToB B COBETCKOM MpaxJaHCKOM npase: Auc.
... KaHa. op1a. Hayk. CBepanosck, 1950), Ceprei CepreeBny AnekceeB (AkuenTHas ¢opma
pacyeToB MeXAy COUMAIMCTUYECKMMM OpraHu3aumamMKU No COBETCKOMY rpaykAaHCKOMY npa-
BY: AMUC. ... KaHA. op1a. HayK. CBepanosck, 1951), Bnaaumup MaHTtenerimoHoBuY LLlaxma-
TOB (OCHOBHble NPO6/IEMbI MOHATUA CAENKU NO COBETCKOMY rpaXAaHCKOMy npasy: AuC. ...
KaHA. topua. Hayk. CBepanoBcK, 1951), Mapua AkosnesHa Kupunnosa (McKkoBas JaBHOCTb
Mo COBETCKOMY rpax4aHCKOMY MpaBy: AMC. ... KaHA. topua. HayK. CBepanoBcK, 1952) u
Emenban Amntpresny LWeweHunH (Jorosop nogpsaja Ha KanuTasibHoe CTPOMUTENBCTBO MO CO-
BETCKOMY MNpaBy: AMC. ... KaHA. op1a. HayK. CBepanoBck, 1952). Ux guccepTaumm Ha coumc-
KaHWe YYEeHOWM CTEMEHU KaHAMZATa IOPUAMYECKMX HAyK MpeacTaB/ieHbl B OHAE; 3Ta YacTb
KONIEKLMM CUMBOJIM3UPYET CBEPAJIOBCKMM Neproa Xu3Hu b. b. YepenaxmHa.
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TonbKo noaymamTe: 3TM AMCCcepTaumm 6blM CO34aHbl HE MOCTOPOHHMMM JIAbMM THMO-
rpadpCKMM CNOCOBOM, HaliM aBTOPbl AeprKajM B pyKax GyMarkHble M KOJIEHKOPOBble nepe-
NAeTbl CBOMX pyKonucen. MMEHHO OHM BYMTbIBA/IMCb B MOMKENTEBLUME HblHE CTPaHMLUbl, OT-
neyaTaHHble Ha MULLYLLMX MALUMHKaX NoJ KOMWPKY, M BMOJIHE BO3MOXKHO, YTO MX PYKOM 3TU
CTpaHuLbl 6blIM NPOHYMEpPOBaHbl. OCOGEHHOCTb TOr0 BPEMEHM: Ha MeYaTHbIX MalUMHKaX OT-
CYTCTBOBa/IM GYKBbl NaTUHMULbl, MO3TOMY TEKCT Ha «4yXOM» andaBuTe 00bl4HO BNUCbIBA/IM
OT pYyKM. Tak, 6ubaMorpacdUyeckme onmMcaHMsA KHMUI Ha HEMELKKOM M aHI/IMMCKOM A3blKax
BPYYHYI0 BHECEHbI B CMIMCOK MPUBEAEHHOM MTEpATypbl M CMIMCOK LMTUPOBAHHOM MTEpaTy-
pbl B gucceptaumax U. N. ®oHagammHckoro m B. M. LLaxmaToBa.
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HayuyHble Tpyapl yyeHnkoB b. b. YepenaxuHa xpaHATcA B hoHAE CnpaBOYHO-6MGAMOrpa-
buyeckoro otaena HayyHor 6MGAMOTEKM YHMBEpCMTETA Cpeam MosyTopa TbiCAY Auccep-
Taumm, 3awmileHHbix B CKOM — YpliOA — YpltOY B pasHoe Bpems, U ABAAIOTCSA ropAoCTbio
ypasbCKOM LUKOJbI UMBUIMCTUKM, Y UCTOKOB KOTOpPOM M cTosn b. b. YepenaxuH.

B JleHnHrpage npodeccop BO3rnaBun Kadeapy rpaxAaHCKoro npasa JIeHMHrpaaCKoro
IOPUANYECKOTO MHCTUTYTA MM. KasMHMHA. «Y4YeHble 3anucKu» 3TOro By3a NpeAcTaB/ieHbl B
doHAe Hay4yHOro aboHeMeHTa TpeMs BbiMyCKaMM: MEpPBbIM, YeTBEPTbIM M WwecTbiM. b. b. Ye-
penaxuH 6bl/1 YIEHOM PeAaKLMOHHOM KOJIJIErMM LLECTOro BbIMyCKa, Bbllwewero B 1954 r.

MY3EN NCTOPUN CHOWN - Vpl'lOA - Vplrloy

[9)]
©

KaekoBckasa W. I'. Konnekuus Tpypos npodgeccopa b. b. YepenaxuHa...




‘7 E

| Pl

E Tu.__i e ¥ el Pl S—
K «POCCV//ICKOMY IOPVNOVTYECKOMY >KVPHATIV>

TaKKe K JIeHUHrpajCKOMY NepUoay €ro *KM3HWM Mbl OTHOCMM €Lle HECKOJIbKO MOHOrpa-
bur 1 cbopHukoB M3 ¢doHaoB HB YpltOY. LleHTpanbHoe Mecto B TBopyectBe b. b. Yepe-
naxmHa MpUHagNeXMT MoHorpadumn «lpaBonpeemMcTBO N0 COBETCKOMY rparKJaHCKOMY npa-
BY>, Bbllewen B 1962 r. 1 CTaBLUEN COObITUEM B OTEYECTBEHHOM UMBUIMCTUKE. B pasaene
«[paxaaHcKoe npaBo» (hOHAA HAayYHOro aboOHEMEHTa MMEETCA LeCTb dK3eMNAApoB 3TOro
U34aHWA, KOTOpOe [0 CMX MOP aKTyaslbHO, U CTYAEHTbI Halero YHMBepcuTeTa 4acTo K HeMy
obpaLluatoTcs.

B 1962 r. no NOCTaHOBAEHMIO pefaKLMOHHO-M34aTeNbCKoro coseta JleHMHrpaacKo-
ro opaeHa JleHMHa rocyAapCTBEHHOrO YHMBEpCMTeTa Bbiwen COOpHMK «[pobnembl rpax-
JAHCKOro M agMMHUCTPATMBHOIO npaBa», OTBETCTBEHHbIMW peAaKTOpamu KOTOpPOro 6blsiu
b. b. YepenaxuH, O. C. Modde 1 0. K. Toncton. B 3TOM e CO0pHMKE HaneyaTaHa CTaTbA
b. b. YepenaxmHa «YyeHne 0 npaBonpeemcTBe B rpaxJaHCKOM MnpaBe».
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B 1967 r. bopuc bop1coBuY BXOAMN B COCTaB peAaKLUMOHHOM KOJINErnMM COOPHMKA «AKTY-
aJibHble NpobsieMbl COBETCKOro rocyfapcTsa M npaBa B NEpUOJ CTPOUTENIbCTBA KOMMYHM3-
Ma». B 1969 r. noa ero peaakumen Bbilien CO0PHMK cTaTer «Bonpockl rpaxkJaHCKOro npaea
M npouecca», MOAroTOBNEHHbIM JIEHMHIPAACKMM OB6LLECTBEHHBIM Hay4YHO-MCCNeL0BaTE b-
CKMM MHCTUTYTOM CyZAE€6HOM 3alumThl.

B 1957 r. b. b. YepenaxuH 6bl1 OTBETCTBEHHbIM peAakTopom MoHorpadum B. T. CMUpHO-
Ba «[parkgaHCKas OTBETCTBEHHOCTb FOCYAAPCTBEHHbIX NPEANPUATUMA 3a NMPUUMHEHME YBEYDLS
AU CMEPTM paboTHMKam». B 1969 r. oH BbICTYNUA HE TO/IbKO aBTOPOM, HO U OTBETCTBEH-
HbIM PeAAKTOPOM KOMJIEKTMBHOM MoHorpacmu «IparkAaHCKonpaBoBasi OXpaHa MHTEpPECOB
JIMYHOCTU». BMecTe ¢ HMM Hag co3gaHMeM KHuru pabotanm O. C. Modde, 0. K. Tonc-
ToM, A. A. CoBYaK 1 Apyrue yyeHble.
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B nocnegHue roapl xusHn b. b. YepenaxmH npuHUMan yyactMe B NOArOTOBKE K BbIMyCKYy
elle HEeCKOJIbKMX u3fdaHuMi. Tak, «KomMmeHTapui K [parkaaHckomy koaekcy PCOCP» 6bin
noarotossieH Bcecot3HbIM Hay4YHO-MCCNea0BaTENbCKMM MHCTUTYTOM COBETCKOrO 3aKOHOAA-
TeNbCTBA U BbINyLEH MOCKOBCKMM m3gatesibcTBoM «lOpuanyveckasa nutepatypa» B 1970 r.
B 1971 r. BblwAM 06a TomMa yyebHuKa «CoBETCKOE rpaxkAaHcKoe npaBo» U «KOMMEHTapui K
YcTaBy kenesHbix gopor CCCP». ®amminsa yyeHoro B CMMCKE aBTOPOB 3TUX M3JaHMM JaHa
yKe B TpaypHOM pamke.
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CoBpeMeHHble nepeusaaHma KHur b. b. YepenaxuHa npeactaBneHbl B POHAE HayyYHOro
aboHeMeHTa AByMA COOPHMKaMM, BbIMyLEHHbIMM MOCKOBCKUM M3aatenbCcTBom «CTaTyT» B
2001 r. OcHoBHble paboTbl b. b. YepenaxuvHa nojg HasBaHMeM «Tpyabl MO rpaxKAaHCKOMY
npaBy» BbILWAW OTAE/bHbIM TOMOM B M34aTe/IbCKOM cepun «KnaccmMka poccUMMCKOM LUMBUAM-
CTUKN>.
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COOpHMK «AHTOMIOMMA YpaNbCKOM UMBUAMCTMKM. 1925—1989 rr.» coaepKMT paboTbl W3-
BECTHbIX YY€HbIX YPa/sIbCKOM LUKOJIbI U B UX YMcie ABa uccnegoBaHus b. b. YepenaxuHa.
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®oHa Hb Ypl'tOY 3HauMTeNnEH M MHTEPECEH NO COCTaBY KaK OAHO M3 KPYMHEMLUMX XPaHU-
JIMLL, NpaBOBOM JiMTepaTypbl He TobKo B EkatepuHbypre, Ho U Ha Ypane. MNpeacTaBneHHas
B HeM Kosinekumsa TpyaoB b. b. YepenaxuHa Bbi3biBaeT MHTEPEC UCCeoBaTeNlen, HEeCeT Ha
cebe cneapl CBOEro BpeMeHM, No3BofeT 60/blue y3HaTb 06 aBTOPE M MOXET CTaTb 0ObeK-
TOM TLWATENbHOrO HAYYHOr0 U3y4eHus.

JNeKTpoHHbIM Katanor Hb YplrtOY aaeT BO3MOXKHOCTb BMPTYaslbHO «COEAMHUTb» Pa3pos-
HeHHble paboTbl b. b. YepenaxmHa, nomoraet BOCCTAHOBWUTb B NaMATU MHOrue 3abbiTble UM
OTKPbITb HEM3BECTHbIE CTaTbM, A€/AeT PeasibHOM PEKOHCTPYKLMIO BUBIMOTEKMU TPYAOB yye-
HOro. Pe3ynbTaToOM PEeKOHCTPYKUMM HamM BMAMTCA BbiNyCK 6MGMorpacduyeckoro ykasaTens
€ro KHU!r.

BbiaBneHne n onucaHme Hacnegma b. b. YepenaxmHa, ero KOMnaeKCHoe ulyyeHue —
OZIHA M3 BaXKHbIX 33/a4, KOTOPYH CEeroHsa YCnewHo peLawT CoTpyAHMKKM HayyHou 6ubnauo-
Tekun Ypltoy.
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