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CPABHUTEJIbBHOE ITPABOBEJEHUME

SINEKTPOHHOE TIPVTIO>XXEHVIE
K «POCC/CKOMY HOPVIOVHYECKOMY >XVPHATIV>

MPOLIECCHI OEIIEHTPAJIN3AIINU
B EBPOITIEMICKUX CTPAHAX'

BorareipeBa Oxbra Hukosraesna

JoKTop McTOpMUeCKNX HayK, Ipodeccop Kadeapbl TEOPUM ¥ UCTOPUU MeKTyHAPOJHBIX OTHOILICHIIT
Ypanbckoro ¢emepaapHOro yHuBepcurera uM. nepsoro IIpesunenrta Poccun B. H. Enpriiunaa (ExatepuuOypr),
e-mail: olgabogat.100@gmail.com

Paccmampusaromes modenu deyermpanuzayui 20cy0apcmeeHHozo ynpasienus 6 cmpanax Eepo-
nvl. Buidensiomess npuuunvl u nocrmedcmeus npouecca deyenmpanusayuu. Ocoboe HuMmaHue yoe-
Jislemcst PUHAHCOBOLL ABMOHOMUL MECMHBIX U DeUOHAIbHbIX racmetl. [Ipogodumes anamus oc-
HOGHVIX MEXAHU3MOG pacnpedeieHuss NOTHOMOUULL MeH 0y 20cydapcmeom U cYOGHAYUOHATILHLIMU
0peaHamu ynpasneHus 6 pedepamueHvix U YyHUmaphvlx zocydapcmeax EeponbL.

Kniouesvie crosa: Oeyenmpanusayus, mecmuoe camoynpagrierue, Eeponetickas Xapmus mecmnozo
camoynpaseus, GuHaHco8as AGMOHOMUSL, 0eGOIOYUS

THE PROCESS OF DECENTRALIZATION
IN THE EUROPEAN COUNTRIES

Bogatyreva Olga

Ural Federal University named after the first President of Russia B. N. Yeltsin (Yekaterinburg),
e-mail: olgabogat.100@gmail.com

The article considers a model of decentralization of public administration in Europe. The causes and
consequences of the decentralization process are highlighted. Special attention is paid to the finan-
cial autonomy of local and regional authorities. The author analyzes the main mechanisms of the
distribution of powers between the state and subnational governments in the federal and unitary
European states.

Key words: decentralization, local self-government, European Charter of local self-government, fi-
nancial autonomy, devolution

[Ipomecc meneHTpammM3anuy akKTUBHO pa3BuBaeTcd B cTpaHax EBpomsl. [loBcemecTHO Hab-
JI0JaeTcs TeHOEHUMI K YKpeIUIEHMIO OTHOILIEHUI pPEermMoHajIbHBbIX UM MECTHBIX OpPTaHOB
yIIpaBJIe€HUS C LIEHTPAJIbHBIM IPaBUTEIbCTBOM. OIHAKO 3TO ABIDKEHUE He SBJISETCS PaB-
HOMEpPHBIM I JIMHENHBIM. B cTpanax EBponerickoro corosa geneHTpaan3anusa IpUHIMAET
pasnuuHble GOPMBI, OCHOBBIBASACH IIPU 3TOM Ha UIEAX U LIEHHOCTIX, KOTOPbIe Pa3esIsioT-
¢ BceMm rocypmapcrBamu-wieHamu EC: camoyripaBieHme, rpaskJaHCKOe ydyacTme u OJm-
30CTh BJIACTU K HaceJIEHUIO.

[IpobyeMspI meleHTpaIM3aluN FOCyJaPCTBEHHOTO yIIPABJIEHNs JaBHO BBI3BIBAIOT MHTE-
pec uccnenoateneil. Ilpexxae Bcero oHM aHANIM3UPYIOT COAEpsKaHMe TEPMUHA «AeLleHTpa-
JMM3aIMT», OIpeaeIsIeMOoro Kak Ipolecc, IIoCPeaCTBOM KOTOPOTO IOJHOMOUMS, PyHKINY,
00s13aHHOCTY M PECYPCHI IEPETAIOTCS OT IEHTPATBHON rOCYyIapCTBEHHOI BIACTUA K PEruo-
HaJbHBIM U MECTHBIM OpTraHaM yIIpaBJIEHUS.

HeneHTpanusanyuss MOXeT ObITh ITOJIUTUYECKON, aAMVHNUCTPATUBHON ¥ (IHAHCOBOIL
duckanpHad OTBETCTBEHHOCTD SABJIAETCA SAPOM AeLieHTpadM3alii, TaK KaK [JIsI BBIIIOJIHE-

" UccnemoBaHue BBIONHEHO B paMkax mpoekrta Ne 565428-EPP-1-2015-1-RU-EPPJMO-MODULE «Espomeii-
CKUiT pemepasin3M U PermoHaIN3M» IS peannsanuu nporpaMmmsl EBpomneiickoro coroza ERASMUS+ Jean Monnet.
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CPABHUTEJIbBHOE ITPABOBEJEHUME

K «POCC/CKOMY HOPVIOVHYECKOMY >XVPHATIV>

HIS CBOMX IIOJIHOMOUMII MECTHBIE BJIACTM MOJDKHBI MIMETh HEOOXOIUIMBIE PeCypChI: B3M-
MaTh HaJOrW, OpaTh Ha ce0s pacXombl M yCTpaHATh qucbanaHcer'. [lomuTideckas meleH-
TpaJIM3alMs BBIPAKAETCSA B IOJIUTUYECKOI aBTOHOMUM M Iepefadye MeCTHBIM IIpeCcTaBI-
TEeJIbHBIM OpraHaM 3aKOHOJATEJIbHBIX IIOJTHOMOUNMII B cpepe COOCTBEHHBIX KOMITETEHIMIL .
AIMIHUCTpaTUBHAsA JOelleHTpalus3anyus IIpeAlionaraeT Iepefgady OT LIEHTPaJIbHOIO IIpa-
BUTEJILCTBA PETMOHAJIBHBIM M MECTHBIM OpTaHaM BJIACTM IIOJTHOMOYNI, OTBETCTBEHHOC-
T ¥ (PMHAHCOBBIX PECYPCOB C LIEJIbI0 OKa3aHMs OOIIeCTBEHHBIX YCIYT (3MpaBOOXpaHEHIe,
obpasoBaHMe, coluaJIpHas 3amura u Ap.). OHa HallpaBjIeHa Ha paclIypeHye ITOJIHOMOUNIT
MYHULIUIIATNTETOB U OOIIVH, T. €. MeCTHOTO CaMOYIIpaBJIeHNs, He 00JIafaioIero 3aKoHo-
JaTeJIbHBIMI ITOJTHOMOUYMAMI.

He meHee BaskeH BOIIPOC O MOTHMBAIMM K ABVDKEHUIO IO MYTU OelleHTpaau3aum. yue-
HbIe paspaboTann psAj TeOPUil, OOBICHIIOIINX IPUYMHBI U IIOCJIEACTBYS IIepeXxoa BIaCTU
U PECYypCOB OT I[eHTPAJIBHBIX K CYOHAIMOHAJIBHBIM IIPAaBUTEIbCTBAM’. [leleHTpann3anms,
BO-IIEPBBIX, CIIOCOOCTBYET YINIyOJIEHNIO eMOKPATUY M Pa3BUTHUIO PHIHOYHOW SKOHOMIKIL;
BO-BTOPBIX, IIOMOTaeT «BBLICUNTHh» Hed((EeKTUBHOE yIpaBieHMe U JIUKBUAUPOBATh MaK-
PO9KOHOMIYECKYI0 HeCTaOVMJIBHOCTD; B-TPEThIX, IOAepKIBaeT HAIIOHAIBHOE eJUHCTBO
B 9THINUECK! (PparMeHTUPOBAHHBIX T'OCYAApPCTBax’; B-UETBEPTHIX, MOXKET «IIpecedb BOJIO-
KIUTY» ¥ TIOBBICUTH OCBEJOMJICHHOCTh UNMHOBHMKOB O MECTHBIX IIpo0OieMax’. BolbIImHCTBO
YUEHBIX CUMTAIOT AELIeHTPAIM3alNI0 3HAUMMOI ¥ LIEHHO, ITOCKOJIBKY OHa MOXXeT OBITh
JCIIONIb30BaHa B KadecTBe MHCTPyMEHTa pacIIMpeHNs IIpaB M BO3MOKHOCTEN Tpa)kKIaH,
Kak «Iutar¢opMa I pasBUTUS AeMOKPATUN, KaK CTPYKTypa SKOHOMUUYECKOTO PasBUTUS
U KaK poMoyTep 3¢ deKTUBHOTO YIIPaBIeHMI»".

Takwme ctpansbl, kak Benbrus, Vcnanms, BenukoOpurtanusa u Mranms, Hauamm mpoiecc
JeleHTpaJIN3alun I TOTO, UTOOBI OCIa0UTh TEPPUTOPUAIIBHYIO VIIVM STHUUECKYIO HAIIps-
’K€HHOCTb VI COXPAaHUTb €AMHCTBO CTPaHbL. B Apyrux ciaydasx NpuMUYMHBI AeleHTpAIN3aliii
HOCIIIM OoJlee «TeXHMUECK!IT», HexKely IOoIUTINYecKuil xapakrep. Tak, B Hunepianmax
n laHuy meneHTpanm3anys OblTa BbI3BaHA HEOOXOMMMOCTBIO IIOBBICUTH 3(PPEeKTUBHOCTD
MeCTHBIX opraHoB Biacty’. B IIIBenuu rocygapcTBeHHOe yIIpaBJeHIe NelleHTPaIN30BAHO
Ha BCEX YPOBHSX, TaK KaK 3TO IIO3BOJIET IIBEJCKUM I'paKAaHaM II0JydaTh ITOJHBIN Habop
COLMAIBHBIX YCJIYT OAMHAKOBOTO KauecTBa®.

HeneHnTpanusaius MoKeT ObITh IIPMMEHEHa KO BCeM TUIIAM TOCYHapCTBEHHOTO CyBe-
peHuTeTa, HO B pasHbIX ¢opMax U B pasHOIl cTeneHn. [leleHTpann3anys XapakTepHa Kak
o1 denepaTUBHBIX, TaK M M YHUTAPHBIX TOCYHapcTB. B eBpomelickux rocymapcrBax

! Sevilla 3. Accountability and control of public spending in a decentralised and delegated environment // OECD
Journal on Budgeting. 2006. Ne 5. P. 7-21; Ruano J. M., Profiroiu M. Conclusions: Intergovernmental Networks and
Decentralisation in Europe // The Palgrave Handbook of decentralization in Europe / ed. by J. M. Ruano and M. Pro-
firoiu. L., 2017. P. 479.

* Tpogpumosa M. H. TparcdopMaius OTHOILIEHNUIT LEHTPATBHOI 11 MECTHOII BIACTI B IIPOIiecce JeLleHTpaIn3a-
L1U yTIpaBieHNs (OIBIT eBpoIeiickux crpaH) // Ars Administrandi. 2011. Ne 2. C. 81.

* De Vries M. S. The rise and fall of decentralisation: A comparative analysis of arguments and practices in Eu-
ropean countries // European Journal of Political Research. 2000. Ne 38 (2). P. 193-224; Dahl R. On Democracy. New
Haven, 2000; Ruano . M., Profiroiu M. Op. cit. P. 478.

* Bell D. The Coming of Post-Industrial Society. N. Y., 1999. P. 319.

> De Vries M. S. Op. cit. P. 193-224.

¢ Kauzya J. M. Decentralisation: Prospects for peace, democracy and development // DPADM discussion paper.
N. Y., 2005. URL: http://unpanl.un.org/intradoc/groups/public/documents/un/unpan021510.pdf.

" Ruano J. M., Profiroiu M. Op. cit. P. 487.

8 Aumiowuna H. M. IIIBeckas cucreMa MeCTHOTO caMoyIpasieHus // Toc. BIACTh M MeCTHOe CaMOYIIpaBJIeHIE.
2007. Ne 10.
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JICTIOJIB3YIOTCSL pasHble MoOAeNIN AelleHTpanmusanuu. I'epmanusa un Benbrusa meneHTpanmso-
BaHBI IyTeM co3fmaHus (enepasibHBIX cucTeM. BenmkoOpuranus u Wranms npuMeHMIN
MOJeJIb JEeBOJIIOLMM KaK MaKCUMaJIbHO BO3MOKHYIO Mepy HelleHTpalu3aliy, 3aTparu-
BAIOIIYI0 cepy 3aKOHOJATENBHOI BJIACTH, €€ CAMOCTOSTENIBHOCTh B OIPeJeIeHHBIX BOII-
pocax. Hecmorps Ha nmpuobpereHne permoHammu 6ojiee BBICOKOTO CTaTyca, IPUPOAA ITUX
TOCYJapCTB OCTaeTCs YHUTApHO'. B OOJBIINHCTBE YHUTAPHBIX AeMOKPATUUECKUX CTpaH
EBpomnsbl ocylecTBiIseTcd afMIUHICTPATUBHAS JelleHTpaIn3alus ¢ epegaueil permoHaib-
HBIM ¥ MECTHBIM OpTaHaM BJIACTM IIOJTHOMOUMNIT 1 pecypcoB B chepe oOpa3oBaHUs, 3qpa-
BOOXpaHEHNd, COLMAJIBbHBIX YCIIYT, 3alUThl OKPYKaIoIeil Cpebl, TPAHCIIOPTA, JOPOXKHOTO
CTPOMTEJIBCTBA, KOMMYHAIBHOI'O X03gJiCcTBa%.

HaumeHee CIIOpHBIM pe3yJIbTaTOM JelleHTpaIN3aliI IBISIETC IIPUBIeUeHe MeCTHBIX
JKIUTesell K Ipolieccy NMPUHATHUA peleHmit. [lereHTpanmsanus yKperseT JeMoKpaTiuec-
K€ [IeHHOCTY ¥ ITApTHEPCTBO MEXAY FOCYAapCTBOM U O0OIIIeCTBOM, 0OecIieunBasi IIIMPOKOe
IIPeICTaBUTENIBCTBO PA3IMUHBIX COLUMAIBHBIX Y STHUYECKNUX I'PYIII B IIOJIUTUUECKOM IIpO-
rrecce. Kpome Toro, oHa MokeT cIiocoGcTBOBaTh Gojiee CIIPaBeIMBOMY pacIpeneeHUI0
pecypcoB miaum OO0BeAMHATH IIPOLIBETAIOLINE PAOHBI C MeHee YCIEIIHBIMIU COCEeTHUMU
TEPPUTOPVUAMI IO OJHMUM MECTHBIM OPTaHOM BJIACTI’.

YueHble TOAPOOHO MCCIETOBAIM HE TOJBKO IPEMMYIECTBa, HO U HEOOCTaTKM ¥ PUC-
KU JelleHTpalns3aiuy, IOJUepKHYB, UTO OHa He BCerja I103BOJIIET MOCTUYD >KeJIaeMBbIX
pe3yabratoB. OTMedaeTcs, UTO JelleHTPAIM3aLI0 Helb3s CUUTATh HU XOpOIlel, HU ILIO-
XO0I1, HO ee 3((PeKTMBHOCTH 3aBUCUT OT KOHKPETHBIX (JaKTOPOB, HAIIPMep pa3Mepa Teppu-
TOPUM VIV MHCTUTYLMOHAJIBHOrO Am3aiHa. Cpeny HeraTMBHBIX ITOCJIECTBUI HAa3bIBAIOT
pOCT HepaBeHCTBA, IIOSIBIEHNE MECTHBIX aBTOKPATHIl, CJIa0bIi MECTHBIN aqMIHUCTPATUB-
HBIl IOTEHLMaJI, ITOBBILIEHNE YPOBHSA 3THUYECKOTO CAMOCO3HAHMS U CBSI3aHHOE C HUM
CTpeMJIEHNe K CerapaTusMy’.

Ecny BepHYTBCA K €BpOIIEIICKON INpaKTUKe AelleHTpaJM3aluyy, TO CIedyeT OTMEeTUTb,
yTO CyOHAIMOHAIBHOE yIpaBieHue B EBpome BecbMa pasHooOpasHo. Ha xapakTepuctuky
HaIMOHATBHBIX CHICTEM PErMOHATIBHBIX Y MECTHBIX YUPEXIEHUI BIUSIOT Takue (GpakTophl,
KaK pasMep TeppUTOpUIL, CTelleHb HAUVOHAIBHOI'O €IMHCTBA, MCTOPMUYECKUII OIIBIT, IIO-
JUTUYECKUe TPAaTUIUI, YPOBEeHb 00pa3oBaHMs TpakAaH, IIpaBoBas U agMUHICTPATUBHAS
KysabTypa. Kak ormeuan [le Bpuc, neneHTpanmusanys cBg3aHa He TOJIBKO C pa3MepoM rocy-
JIapCTBEHHOI TePPUTOPUN, HO U C KyJIBTYPHBIMU Pa3IMUNAMU MEXAY perMoHaMU BHYTPU
ctpaHbl. OH 3aMeTIJI, YTO JOJISI MECTHBIX 3JIMT, BBICTYIAIOIINX B IIOJIb3Yy AelleHTpasn3a-
uny, B Vcnauuy, [IBernu u epmanny BeIllle, yeM B TaKMX HEOOJBIIUX 10 TEPPUTOPUN
cTpaHax, Kak Mcmannua nnu Hupepmangsr’.

CrpemieHue K MECTHOM aBTOHOMUU B CTPaHaX, I'le JaBHO YCTOSINCH LIEHTPAIMCTCKIIE
tpaguimu (Ppannus), ciabee, yueM B CTpaHaX, 00be JMHUBIINXCS 10 MCTOPUUECKNM Mep-

! ITysakos A. B. [JeneHTpanmaanys BJIACTV KaK TEHIEHLVS M IpU3HaKM OeBoirolmy // Permonomorma. 2012.
Ne 3. C. 37-43; JIykun B. H., Mycuenko T. B. [leBorolusl TOCyJapCTBEHHOI BJIACTM U yIIpaBJIeHNA: KOHIEIITyJIbHbIE
OCHOBBI noauTuueckoro ananusa // Credo New. MexayHap. Teopet. xypH. 2016. Ne 2. URL: http://credo-new/ar-
chives/804.

? Kauzya J. M. Op. cit.

* Huther J., Shah A. Applying a simple measure of good governance to the debate on fiscal decentralization:
World Bank policy research working paper Ne 1894. N. Y., 1998; De Mello L., Barenstein M. Fiscal decentralisation and
governance — A cross-country analysis: IMF working paper 01/71. Washington, 2001; Fisman R., Gatti R. Decentrali-
sation and corruption: Evidence across countries // Journal of Public Economics. 2002. Ne 83. P. 325-345.

* Dafflon B., Madiés T. Decentralisation: A few principles from the theory of fiscal federalism. P., 2009.

> De Vries M. S. Op. cit. P. 193-224.
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kaM coBceM HemaBHO ([epmanms, Vramms), M cTpaHax, COXpaHSIOIIUX 3THUUYECKOE pas-
HOOOpasue, Ube eQVHCTBO [0 CUX IOp saBisercd crnopHbIM (Bensrus). Bapmanumu teppnu-
TOPHMAIBHBIX MOJEJIell yIpaBIeHNUs MOTYT ObITh OOYCJIOBIEHBI TAKKe IIpeCTaBICHUSMU
ob1I1IecTBa O POJIM LIEHTPAIBHOTO IIPaBUTENIbCTBA. HeroBepre K HeMy MOXKeT OBITh CBSI3aHO
C TeM, UTO CTpaHa B CBOEIl HeJaBHell MICTOPUM IepeXIIa IIepIUOL aBTOpUTapu3Ma (Halpum-
Mep, TOCYAapCTBEHHBIN HalMOHAJI-coLanuaM B I'epmanun win gpankusm B Mcmanun).
B pape rocymapctB Bocrounoit EBpombl cTeneHb BHeOpeHNs O€MOKpaTUM B IOJINMTIUE-
CKYIO IIPAKTUKY TaKXe He3HAUNTeJIbHA, IIOCKOJIbKY II0CJIe CYIIeCTBOBAaHMA Ha MPOTKeHUN
HECKOJIBKIX AeCATIIIETNII KOMMYHICTUUECKUX PEeKMMOB MM NPUXOOUTCA 3aHOBO «OTKPbI-
BaTb» JAEMOKPATHIO.

B nmpeam6yne Xaptuu EBpormeiickoro corosa o6 OCHOBHBIX IIpaBax, KOTOpas SIBJISIET-
cq 00sA3aTeNbHON M Bcex rocymapcr-wieHoB EC, mpamo ykasaHo, uto Coro3 yBakaer
HalVIOHAJIBHYI0 MHIVBYUAYAJIbHOCTb TOCYAAPCTB-UJIEHOB 1 OPTaHM3AINIO UX ITyOIMIHBIX
BJIACTel Ha HAIMOHAJIBHOM, PEeTMOHAJIBPHOM M MECTHOM ypoBHe. [IpuHumn cydcuanapHoc-
TU IIpMMeHsSeTCs K OTHOLIEHNUAM MeXAy EBpoIelickiM cO030M I roCcyapcTBaMM-ujIeHa-
MH I He BJINMAEeT Ha UX BHYTPEHHIOIO CTPYKTypy. IloaroMy mponecc meneHTpaIm3anumn
OTpaHNYMBAETCS HAIMOHATIBHBIM YPOBHeM, IIpefCTaBJIAsA pasHOOOpasHble Momenu. IIpu
3TOM, KaK y>Ke OTMeyaJoch, B EBpOIeJICKOM COX03e CYIIeCTBYIOT ofOIme IeHHOCTH. Hnu
OJlHA HaI[MOHAJIbHAS CUCTeMa He MOXKeT IpeHeOperaTs UMM, He Hapyllas CyTH AelleHTpa-
JIM3AL.

Hna Cosera EBpore! merieHTpanm3anyd TakKe BBICTyIIaeT OQHNM U3 YCJIOBUIL TeMOKpa-
tun. B npuuaroit CE EBpomnerickoit xapTuy MectHOTo camoympasienus (nanee — EXMC),
B KOTOPOI Y4YacCTBYIOT Bce rocyfapcrsa-uneHbsl EC, roBopuTcs, 4To «MeCTHBIE BJIACTIU AB-
JIAIOTCSA OTHON M3 OCHOBHBIX OCHOB JIIOOOTO JeMOKPATIUECKOTO PEeKMMa» ¥ «IIPaBO Ipa-
’KIaH y4acTBOBaTh B BeJEHMN TOCyJapCTBEHHBIX [eJI ABJAETCS OJHUM U3 JeMOKpaTiuue-
CKMX NPMHILNIIOB, pa3feigeMbIX BceMu rocygapcrsaMmu-uieHamu Cosera EBponbi». Kpome
TOTO, «HAJIMYJe MEeCTHBIX OPTaHOB BJIACTU C PEaIbHBIMU OOS3aHHOCTSIMY MOKeT obecIie-
YUTh AJMUHICTPAIMIO, KOTOpas OMHOBpeMeHHO 3¢ deKTUBHA U OJIM3Ka K TPaKIAHIHY ».

HecMmoTps Ha mepefady 4acTy CBOEro CyBepeHUTeTa OOIIeeBPOIEICKMM CTPYKTypaM,
HAaI[MOHAJIbHOE TOCYJapCTBO OCTA€TCAd OCHOBHBIM UTPOKOM B TEPPUTOPMAIBHOM yIIpaBile-
HUM. B cOOTBETCTBUM C KOHCTUTYIMEN M 3aKOHAMU FOCyJapCTBO OpPTaHMU3yeT CUCTEMY pe-
TMOHAJIBHBIX I MECTHBIX OPTaHOB BJIACTH, OCYIIECTBISIONINX AeMOKpaTUUeCKoe yIIpaBile-
Hue. B nepByIo ouepenpb 3TO MPOMCXOOUT HA YPOBHE MECTHOTO CaMOYIIpaBJIeHNs, Ha3BaH-
Horo A. ToxBumieMm eme B XIX B. IIKOJION JeMOKpaTum'. YUacTBys B peLIEHUN MECTHBIX
JeJI, TpaKIaHe TOTOBATCA K YIIpaBJIEHUIO B GoJiee IIMPOKOM MacIITabe.

CamoyImpaBiieHIe XapaKTepPHO He TOJIBKO MJIT MyHUIUIAINTeToB. OHO MOXeT OBITB Op-
TaHI30BAaHO Ha PErMOHAJIBHOM ypOBHE — B aBTOHOMHBIX O0JIACTSIX, 3eMJISIX, COOOIIIEeCTBAX,
BOEBOJICTBAX, & TaKKe Ha IIPOMEXYTOUYHOM MEXKAY PETMOHOM M MYHUIIUIIATIUTETOM YpPOB-
He — B JeIapTaMeHTax MM MPOBMHIMAX.

TeppuropuansHas apXUTeKTypa, BBIOpAaHHAs KaXABIM €BPOIEIICKMM IOCy[apCTBOM IS
OpraHM3alMM PETMOHAJIBHON M MECTHOJ aBTOHOMMM, MHAMBUAYyaidbHA. [Ipy aToMm camblit
OIM3KMIT IUI TpasKJaH MYHUIUIIAJIBHBIN YPOBeHD YIIPAaBJIEHUs CYIECTBYeT BO BCEX CTpa-
HaX. PernmoHanpHbI ypOBeHDb yIIpaBJIeHNUs TaKKe ITOJIyUaeT paclpoCTpaHeHIUe B CTpaHax
Espomnbl. On cootBerctByer cranmapraMm NUTS 1 mim NUTS 2 mo kiaccupmxanum Teppu-
TopuaynbHbIX enrHUI] CoolliecTBa, BBeJeHHOV EBpOIENICKMM CTaTUCTUYECKUM OQrcoM

! Toksunv A. [Jlemokparus B Amepuke. M., 1992. C. 65.
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(EBpocTraToM). 9TM YpOBHU BKJIIOYAIOT KPYIIHBbIEe TePPUTOPMATIBHBIE €IUMHIIIBI, TaKMe Kak
denepanbuble semin B [epmannn ywin Hlotnangus B Coequuennom Koposescrse. Ha ux
TepPUTOPUM IPOKMUBAIOT OT 1,8 mo 10 MIIH YesioBeK'. PernoHaIbHBIN ypOBEHD YIIPaBICHNS
OTCYTCTBYeT JIMIIIb B HEOOJBIINX 110 pa3Mepy rocygapcrsax (JlrokcemOypr, Manbra). Hako-
Hell, IIPOMEeXyTOUHBIII YPOBEHb MEKIY MYHULIUIIAINTETOM I PETMIOHOM (IIPOBMHLNS, Ye3,
paiioH, JerapTaMeHT) CyIIeCTByeT B OTpaHMYeHHOM YNICJIe CTPAH: CPeNVl YHUTAPHBIX IOCy-
mapetB EBpomner aTo ®pannms, [onsira n Coenuuennoe KoposesctBo, cpenn ¢emeparus-
HBIX U KBas3udegepaTnBHbBIX (pernoHanncrckux) — bexsrus, Tepmanns, Uranns u Vcnanus.

HenenTpanusaius B cTpaHax EBpOIIbI 03HauaeT TakKe, UTO PeTMOHAJIBHBIE M MECTHBIE
JUIepbl MMEIT JeMOKPaTUUYEeCKYI0 JIETUTMMHOCTb, KOTOpas B €BPOIIETICKOI ITOJINTIYeC-
KOJI TpaaMLNI MOXeT OBITh ofeclieueHa TOJIBKO IIyTeM BBIOOpOB. Bo Bcex rocymapcrBax
EC x mereHTpaIM30BaHHBIM BJIACTSIM OTHOCSTCS ITapJIaMeHTHI, accaMOJIen YIM COOpaHMms,
n30paHHbIE B XOJ€ IIPSMBIX BHIOOPOB B MyHUIIMNIATNTETAX, JellapTaMeHTax, IIPOBIHIISX,
pernoHax 1 aBTOHOMHBIX o0jacTsax. McrmosHuTe bHble (PYHKIMM BO3JIaraloTCs Ha MIPOB,
OyproMmucTpoB, r'ybepHaTOpPOB, IPe3UJEeHTOB VI Ha KOJUIeTMalbHble OpraHbl (Marmcrpa-
TBI), KOTOpBIE M30MPAIOTCS COBETAaMM MJIM HaceJeHNMeM Ha IIPSMBIX BBIOOpax, a TaKXKe MO-
IyT HasHauaTbcd (Hampumep, Oypromuctpsl B Hupepmanpax mim ryGepHatops!l B IlIBe-
). CIIocoOblI rOJI0OCOBAHNS BapBUPYIOTCA B 3aBUCUMOCTY OT HAIVIOHAJIBHBIX TPATVIIINIL,
OJIHAKO IIpeoliiafjaeT IMPOIOPIMOHATBHOE IIPeICTaBUTEIbCTBO.

HecmoTps He Bce MOCTOMHCTBA IIpoliecca AelleHTpaausanuy B EBporne, yueHsle mpeny-
IpeKJAl0T 0 HeOOXOIMMOCTI OTKa3a OT ero Mealn3MpOBaHHOro npeacrasieHus. [Ipexme
BCEro OHM OTMEYAIOT IIpo0JieMy HepaBeHCTBA TEPPUTOPMIL, TaK KaK He BCe M3 HUX MMEIOT
BO3MOKHOCTh (PMHAHCUPOBAHMS ITIOJTHOMOYMII 32 CUeT COOCTBEHHBIX pecypcoB. OpraHsl
yIIpaBiIeHNs CJIa0bIX TEPPUTOPUIL BBIHYKACHBI IIPOCUTH CBOE HaCeJeHNE O JOIIOTHIUTEIb-
HBIX (PMHAHCOBBIX YCWJINAX B yIepO KaueCTBY >KU3HU. UTOOBI 1M30eKaTh 3TOV yTpO3BI,
JeleHTpaIM3alysi YacTo COIIPOBOXKAAETCS BhIPABHUBAHMEM, CBA3AHHBIM C IlepepacIipejie-
JIeHIeM T'OCYJapCTBEeHHBIX pecypcoB. IIpu 3TOM cUIbHBIE B 9KOHOMIYECKOM OTHOIIEHUN
TepPUTOPHUI UACTO He COIVIAILIAIOTCA C TAKOJ colmpapHocThio. Hampumep, camblie GoraTsie
MYHULIUIIATUTETHI TapYDKCKAX IIPUTOPOOB BO3PAXKAIOT IIPOTUB YCTAHOBIEHHOTO 3aKOHOM
00s13aTesIbCcTBA 110 (PUHAHCUPOBAHNIO CTPOUTEIBCTBA COLMATIBHOTO SKVJIbS, & MTAIbSHCKAs
Jlombapans n ucnanckne Karanmonns un Crpana BackoB IIBITAIOTCS OTpaHUYNUTH (GUHAHCO-
BYIO IIOANEP)KKY CJIa0BIX pernoHoB. Tak, mo cioBaMm riasbl Ctpansl Backos 1. Ypkyisio,
IJIaBHAs LIeJIb ITOJIMTMKY BJIACTEl aBTOHOMHOJ 00JAacTU 3aKJIIOUaeTcs B TOM, UTOOBI CHe-
JaTh GacKCKoe OOIIeCTBO «XO3IMHOM COOCTBEHHOro Oymyimero»®. JKurenm aBTOHOMHOI
00JIaCTU He >KeJarT, UTO0BI 3apaboTaHHbIE «TPYHOMOOMBHIMU» GacKaMu CpeacTBa ObLIN
HaIlpaBJIeHBI Ha ITOAEPKKY MeHee Pa3BUTBIX «JIEHUBBIX» PErMOHOB.

IIpaBo MeCTHBIX OpraHOB yIpaBJeHNA Ha pecypchl npusHaercd B cT. 9 EXMC: «MecTHbIe
OpraHbl BJIACTI... MMEIOT IIPaBO Ha JOCTATOUYHBbIE (PMHAHCOBBIE PECYpPCHI, KOTOPBIMU OHU
MOTYT CBOOOMHO pacCIOpsDKAThCI B paMKaX CBOMX IIOJIHOMouwmii». IIpm 3TOM OHM HOJDK-
HBI OBITH «COM3MEPUMBI C 00S3aHHOCTSIMIU, IIPeJyCMOTPEHHBIMI KOHCTUTYIIME ¥ 3aKO-
HOM». YacTh pecypcoB JOJKHA OCHOBBIBATBCS Ha MECTHBIX HaJloOrax U cOopax, CTaBKIU KO-
TOPBIX MOTYT OIIpeeJIATh MeCTHbIE OpPTaHbI BIACTY B IIpeesiaX, YCTAaHOBJIEHHBIX 3aKOHOM.
EXMC periaMeHTHpOBala TakKe BBeJeHNeE IPOLeAyp (pMHAHCOBOTO BBIPAaBHUBAHNS I

! NUTS - Nomenclature of Territorial Units For Statistics // Eurostat: Your key to European statistics: official site.
URL: http://ec.europa.eu/eurostat/web/nuts/nuts-maps.pdf.

? Crpana BackoB npger x HesaBucumocrtu // Vicanms mo-pycckm. 2013. 10 amp. URL: https://www.euromag.ru/
spain/30177.html.
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3aImUThI Oosiee cIaObIX B (PMIHAHCOBOM OTHOIIEHUN OPraHOB MECTHOTO CaMOYIIPaBJICHNS.
Takum 006pa3om, ABa OCHOBOIIOJATAIOIINX NMPMHIMIA, 3aKperieHHbIXx EXMC, maror mecr-
HBIM BJIACTSIM, BO-TIEPBBIX, IIPABO PACIIOPSIKATBCA COOCTBEHHBIMIU pecypcaMyl (IPUHIIAI
OTBETCTBEHHOCTH), BO-BTOPBIX, BOSMOKHOCTb OCYII[ECTBJISATh CBOM ITOJTHOMOYNS (IIPUHIINAIT
OCTAaTOYHOCTII).

B Hacrosiee BpeMs o6iieil B EBpore sBisieTcsS TeHOEHIMS K PaCIIMPEHNIO ITOJTHOMO-
YT MECTHBIX BJIACTEl IIPU OTHOCUTEIBHOM COKpAII[EeHNM UX COOCTBEHHBIX PECypCOB B CO-
YeTaHUN C OTPaHMUYEHMEM IIpeIOCTaBIIEH) TOCy JapCTBEHHBIX pecypcoB. B kakmoit crpane
CYILLIECTBYeT CBOSI (PMTHAHCOBAs MOJEJb, HO B L€JIOM MECTHBIE PeCypChl BBI3BIBAIOT 03a00-
YeHHOCTb U IIPAaKTUKOB, I uccienosareieir’. Tak, B Beabrun ¢puHaHcOBas aBTOHOMUSA My-
HUIVIIATINTETOB 3HAUNTEIBHO OIPAaHNMUEHA, IIOCKOJIBKY 00IIue cyOcuany He IIPOIIOPIIVIO-
HaJIBHBI yBeJIMUeHNIo moaHoMounit. Kpome Toro, HecmoTpst Ha To uyto B EXMC (1. 7 cT. 9)
He peKOMEeHIyeTcs IIPeJOCTaBJIATh MECTHBIM OpraHaM CaMOYIIPABJICHMUS CyOCUIUMN, KOTO-
phle IIpeqHasHAYaIOTCA M (PMHAHCUPOBAHMS KOHKPETHBIX IIPOEKTOB M HAHOCAT yIepOd
IPUHLONUITY CBOOOMHOTO BBIOOpA IOJIUTUKM B cepe MX COOCTBEHHON KOMIIETEHIIMN, PSII
cyOCuauit Bce yKe HAIIpaBJIIeTCs B MYHUIMIIAINTETHI HA Te VI MHBIE IIPOEKThI%

B Koucturynuu Wcnanunm (ct. 156) rOBOpMUTCS, UTO «aBTOHOMHBIE COOOIIECTBA IIOJIb-
3yI0TCS (PMIHAHCOBOII aBTOHOMMEN JJIS PasBUTMS M OCYLLECTBJIEHNS CBOMX ITOJIHOMOUMIL
B COOTBETCTBMY C IPUHIIUIIOM KOOPAMHAIMN AEATEJBHOCTY C LEHTPAIbHBIMU (PUHAHCO-
BBIMI YUPEXAEHUAMI ¥ IMPUHLINUIIOM COJMAAPHOCTU BCeX MCIIaHIeB». McmaHckue coob-
II[eCTBa MOTYT yCTQHABJIMBATH COOCTBeHHbIe Haysorn (cT. 133.3) M MMeIOT IIpaBoO Ha YacTh
OIlpefieJIeHHBIX HaIOroB (momoxogHoro Hanora iy HIIC) B 3aBUCHMOCTY OT HaceJeHUs
permnoHa, HaJIOrOBOTO IOTEHIMANA, YPOBHA COLMAIBHBIX YCIYT, MHPPACTPYKTYPHI I T. I.

B OcnHoBHOM 3akoHe I'epmannu (cT. 28) Takke 3aKpeIlIEHbI IIPUHINIIBI CAMOCTOSTENIb-
HOCTI MECTHBIX OPTaHOB yIIPaBJIEHNS, B TOM YINCJIe IPUHLNUI «00ecliedeHus OCHOB IS
CaMOCTOSITeJIBHOI (PMHAHCOBOI OTBETCTBEHHOCTM». K HUM OTHOCATCS MICTOUHVKM HAJIO-
TOB, COOTBETCTBYIOII[VI€ SKOHOMIYECKOMY Pa3BUTHIO OOILLIH, 0OJIAJAIOIUX IIPABOM YCTa-
HOBJIEHNS cTaBKM Hasora. [lockonpky I'epmanus sBisgercs ¢emepaTMBHBIM IOCYJapPCTBOM,
ee (uHAHCOBas CUCTeMa OCHOBAaHA Ha IPUHIIVIIE COBMECTHOT'O HAJOTOOOIOKEHNS Y JBOI-
HOM MeXaHN3Me BbIPAaBHUBAHI: BEPTUKAJIBHOM — MeXAY ¢emepanneil n ¢perepayTbHbIMUI
3eMJIAMI — U TOPM3OHTAJIBbHOM — MEXIY 3emieil n MmyHunumnanureroM. Ilociemnmit mo-
’KeT B3MMAaTh HAJIOTU B Ipefesax, YCTAHOBJIEHHbBIX 3eMeJIbHBIM 3aKOHOJATEIbCTBOM.

HccnemoBareayu TakkKe OTMeYaroT ciaabocTh ¢MHAHCOBOI aBTOHOMuUM B CoeqUHEHHOM
KoponescTse, roe ocCHOBHad UacTh PeCypcOB MECTHOTO yPOBHS yIIpaBJI€HNsS IOCTYIIaeT 13
TOCyIapCTBEHHOTO OIO[KeTa.

Ecnmu obpatutsca k omeity $panimm, to KOHCTUTYIIMOHHBIM 3aKOHOM OT 28 MapTa
2003 r. Ne 2003-276 B Korcturyuun ®pannun ObLIa 3aKpeIuleHa OelleHTpalN30BaHHasd Op-
TaHM3aUNsI PecIyOIMKM KaK OOVIH M3 OCHOBHBIX ee IIPMHIIVIIOB, a TAK)Ke YCTaHABINBAIACh
KOHCTUTYLMIOHHAsI 3allUTa (MHAHCOBOJ aBTOHOMMIYI BCEX TEPPUTOPUAIBHBIX KOJUIEKTI-
BOB: KOMMYH, JeIIapTaMEHTOB, PETMOHOB 1 3aMOpPCKUX Teppuropuii’. B c1. 72.2 KoHcrn-
Tyuuyn PpaHIUM CKa3aHO, YTO «TE€PPUTOPMAILHBIE KOJJIEKTUBBI IOJIb3YIOTCA pecypcaMi,
KOTOPBIMIY OHJ MOTYT CBOOOJHO PacIOpSKAThCA B IIOPSKE, YCTAHOBJIEHHOM 3aKOHOM».
OHM MoOryT mnojydaTh BCE MJIM YaCTh IOCTYIJIEHUI OT HAJIOTOB BCE€X BUAOB. 3aKOH MOXKET

! Savy R., Pauliat H., Senimon M. The Process of Decentralisations in Europe // The Palgrave Handbook of De-
centralisation in Europe. P. 13.
2 Ibid.

* Loi constitutionnelle Ne 2003-276 du 28 mars 2003 relative a 'organisation décentralisée de la République.
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paspelaTh UM yCTaHABIMBATH 0a3y HAJIOTOOOJIOKEHUs U IIPOLIEHTHYIO CTaBKY B OIIpe[e-
JICHHBIX 3aKOHOM Iipefneinax. KpoMe Toro, Bcsakasd Ilepemada ITOJTHOMOUNII B OTHOIIEHUAX
MeXAy TOCYyJapCTBOM U TEPPUTOPUATBHBIMI KOJUIEKTUBAMI COIIPOBOXKIAETCH BbINEJIEHI-
€M 3KBUBAJIEHTHBIX PeCypCOB MUl UX MCIIOJTHeHUsI. BBemeHme ambo pacuimpeHne MOJIHO-
MOUUIT, KOTOpPOE BeeT K IOBBILIEHUIO PACXOJ0B TEPPUTOPUATIBHBIX 00pa30BaHNUIL, JOJDKHO
COIPOBOXKIATHCS ObecIleueHreM pecypcaMi, YCTaHOBJIEHHBIMM 3aKoHOM. KoHcTuTynms
IpenycMoTpelia TakKe IPUHINUII BRIpAaBHUBAHIA, HAIIPABJIECHHBIN HA IOOLLPEHNE paBeH-
CTBa MEXIY TePPUTOPUAIBLHBIMI KOJIJIEKTUBAMIL.

B 106071 cTpaHe MOJMUTHMKA AEleHTPaNIM3alU CBsI3aHA IIPEKae BCEro C UeTKUM pas-
JeJleHreM TOJTHOMOYMIT MKy TOCYZapCTBOM M CyOHAaIMOHATBHBIMY OpTaHaMM BIIACTI.
EXMC riacut, 4T0 «OCHOBHBIE ITOJTHOMOUMS M OOSI3aHHOCTYM MECTHBIX OPraHOB BJIACTI
yCTaHABIMBAIOTCI KOHCTUTYLMEN MIn 3aKOHOM» (cT. 4). [ocymapcTBO MOXeT co3maTh Me-
XaHU3M MCKIIOUNTEIbHDIX IIOJTHOMOYNII MECTHBIX OPTaHOB yIIPaBJIe€HUsA, KOTOPBIE «B IIpe-
Jejax 3aKOHa JMMEKT IIOJIHOE€ IIPaBO OCYILUECTBJIATH CBOK MHUILMATUBY B OTHOLLIEHUN
J000r0 BOIIpOCa, KOTOPBINT He WMCKIIUAeTCS M3 UX KOMIIETEHI[MV ¥ He IIPUCBAMBaeTCs
HUKaKOMY APYyTOMYy OpraHy». XapTus H00aBiseT, UYTO «IIOJHOMOUYNS, IIPeqOCTaBIIseMble
MEeCTHBIM OpTraHaM BJIACTH, KaK IIPABIIIO, JOJLKHBI OBITH ITOJTHBIMU U MICKIIOUUTETIbHBIMI.
OHn He MOryT OBITH IIOCTABJIEHBI IO COMHEHNE UM OTPaHNUEHbl KaKUM-IN00 APYTIM,
LEHTPAIbHBIM IV PETVOHAIBHBIM OPTaHOM BJIACTHM, 34 JMCKJIIOUEHIEM CJIy4aeB, IIpeny-
CMOTPEHHBIX 3aKOHOM>».

Takum o00pa3oM, ITOTHOMOUMS MOIYT MMETh MCKIIOUUTEIbHBIN XapaKTep MU 3aKpe-
IUIATHCS MO0 3a CyOHAIMOHAIBHBIM OPTaHOM YIIpaBiieHUs, Jnbo 3a rocymapcrBoM. IIpu
9TOM IIOCJIeHee COXpaHseT 3a co0O ITOTHOMOUMS, He ITOMJIeKallye JeleHTPaTIN3aiyn:
9TO MOJTHOMOUMS B cpepe BHEILIHEI ITOIUTUKY, 0OOPOHBI U BOOPY>KEHHBIX CIJI, TOCYXapCT-
BEHHOI 6e30IIaCHOCTH, YCTAHOBJIEHS Kypca BaJIIOT, IPaKIAHCTBA.

B coBpeMeHHOIT IpaKTUKe AeLeHTpaaIn3auny Hambojee YacTO BCTPeUaeTcs MeXaHU3M
pasesleHHOV BJIACTYM MJIM COBMECTHBIX ITOJIHOMOUMII I[eHTpa M CyOHAI[MOHAJIbHBIX Op-
raHOB yIIpaBieHMSI. MexaHM3M COBMECTHBIX IIOJTHOMOUNII IpUMeHseTcs Kak B (demepa-
TUBHBIX, TaK JI B YHUTApHBIX rocygapcrBax Esponsl. Hanpumep, B benbrum cyumiectsyer
MeXaHM3M VCKIUUTETbHBIX IIOJHOMOUNMIL. Biiaromapss KOHCTUTYLMOHHBIM pedopmam
B 1980-e rr. permoHanms3and YHUTAPHOI'O roCyJapCcTBa NpuBeja K CO3TaHII0 TPEXYyPOBHe-
BOII demepaniuy, CTpyKTypa KOTOPOI COCTOUT U3 TpeX OOIIMH, TPeX PErMOHOB U YeThIpeX
SI3BIKOBBIX o0OJacTeii. B cBs13u ¢ aTuM 6pu1M chopMmpoBaHbl (pemepanbHble, peTMOHAIbHBIE
7 OOLIVHHBIE IPABUTEIHCTBA, KOTOPhIE PACCMATPUBAIOTCS KaK KOMIIPOMICC, HAIIPaBIIeH-
HBII Ha MUHMMMJ3AUIO A3BIKOBO, KYJBTYPHOI, COLMAJIIbHOM 1 3KOHOMUYECKOJ HaIpsd-
KeHHOCTH. Takum 06pa3om, Bce OOIIMHBI UMEIT TOUHYIO, IOPUANUYECKN yCTAHOBJIEHHYIO
o6ytacTh coO6CcTBeHHOI KoMmmeTeHIMu. Kakplil ypOBeHb BIACTH, Ka)KABIII OpTaH yIpaBJe-
HVS HaeJIsIeTCsl IIOJTHOMOUMSIMY, KOTOPBIe IIPeJOCTaBIISIOTCI TOIBKO eMy. Tak, mpo0iemsl,
CBSI3aHHBIE C CYBEPEHUTETOM, HaXOQATCI B IIpeaeaX KoMIleTeHUuu (emepansbHOI BIACT;
BOIIPOCHI KYJIBTYPBI, 3APaBOOXpaHEHNI U COLMAIBHOTO O0eclieueHNus: — B IpeeaX KOM-
IeTeHIUN COOOIIIECTB; KUJINIITHbIE BOIPOCHI, ypOaHM3M, SHepreTuKa SBJISIOTCSI YacCThIO
KOMIIETEHI[Y PErMOHOB. VICKIrounTenpbHbIe IMOJTHOMOUNMS O3HAJaloT, uTo (emepaius He
MO>KeT BMEILVBATHCSI B COOTBETCTBYIOIIVIE [ejla CBOUX CyObEeKTOB.

[IpyHIMII pasmeseHHON BJIACTU CYLUeCTByeT U B l'epmaHmm, Koropad, IO MHEHUIO
M. [Te Bpuca, nepBoit ObL1a BOBJIeUeHa B AelleHTpann3anuio'. [ereHTpanmusanus B Iocie-

! De Vries M. S. Op. cit. P. 193-224.
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BOEHHOII [epMaHMy Hauaymach Kak peakiusi Ha BBICOKOLIEHTPAIM30BAHHBIN PEXUM peiixa.
PesynbraToM cramm cuibHBIN (emepanusM U pasfeieHNe 3aKOHOOATENbHBIX, IOJIUTIYeE-
CKIX ¥ aJMUHICTPATUBHBIX ITOJHOMOUYNII MEXIy rocymapcTBoM (dpemeparmeit), 3eMIIMU
I MEeCTHBIM caMoympaBieHueM. [locie Boccoequuenns B 1990 r. 3amajfHbple ¥ BOCTOUHbBIE
3eMJIM BBIABUHYJIN IIpEeTEeH3UN Ha JaTbHENIy0 aBTOHOMII0. Heob6xommmocTs yriny6ieHus
JelleHTpaIu3anny Obla 00yCIOBIIeHa TaKKe IJI00ayin3alyelf, ITOBbICUBIIIE) 3HAUMMOCTD
OTIeJIbHBIX permoHOB ['epMaHuUI, OKa3aBIINXCS B IIEHTPe Pa3BUTUS IJI00ATBbHOI 9KOHOMMI-
KI. ITO CIIOCOOCTBOBAIIO IlepepaciipeesieHnio prHaHCOB Mexxay 6orarsimu (BaBapms, I'ec-
ceH) u 6equbpiMu (Bpemen) semuiamn. [Ipu 9TOM CUJIbHBIE U YCIIEIIHbIE PETrMOHBI IPU3BI-
BaJIM K OOJIbIIIET aBTOHOMUM U JeLIeHTPaIN30BaHHBIM 3aKOHOAATEIbHBIM ITOJTHOMOUMSIM.

[Tomumo denmeparmu u 3eMenpb B [epMaHMM CyIECTBYIOT ellle JBa YPOBHS TEPPUTOPU-
AJIBHOTO YIIPaBJIEHNS: aAMIHICTPATUBHbIE PallOHBI HIDKE YPOBHS 3€MeJIb, a TaK)Ke ropoja
n obumHeL. [locaenHne SIBASIOTCI TEPPUTOPUATBHBIMIU ITOIUTUYECKIMI eIMHNUIIAMHY, KO-
TopbIM OCHOBHOJI 3aKOH (CT. 28.2) TapaHTHUPYyeT IPAaBO CAMOCTOSATEIBHO PeTyJINpPOBaTh BCE
nena MeCTHOTO 3HaueHms. Kak m Gojiee BBICOKUE YPOBHU BJIACTHU, OOIIMHBI MMEIOT CBOM
BBIOOpHBIE IIpeICTaBUTENbHbIe coOpaHus u agMuHucTpanun. C MpaBoBOV TOUKY 3PEHUS
aIMMHICTPATUBHbBIE PAlOHBI, HaXOIIIINeECS HIDKE YPOBHS 3eMellb, He 00JIaJaloT IIOJIN-
TUYECKOJ BJIACTHIO, HO IIPM 3TOM OHM HaxXOMATCSI OJVDKe BCEro K rpakJaHaM, II09TOMY
OCHOBHOJT 3aKOH BO3JIOKIJI Ha 3eMJIN 3afauy II0 UX AOCTATOUYHOMY (PMHAHCUPOBAHMUIO.

OcoOp1iT MHTEepec BBI3BIBAET IIPOLIECC AELIeHTPAIN3aly B eBPOIIEICKIX OCYapCcTBaXx,
o0Iafaromux MepexogHbIMI (popMaMy MOJUTUKO-TEPPUTOPUATIBHOIO ycTpoiicTBa. [Ipex-
ne Bcero peub uaeT o6 Mrampsackoit Peciy6nuke u Koponesctse Mcnanms. Yuensie, He
BbIpabOTaB IOKa OOIIero Cy)XOAeHUs O IPUPOIE TAKOro TUIIA TOCYZapCTB, HA3BIBAIOT UX
«cimaboit enmepanmeii», «kBasnudeneparmeri» 160 pasHOBUIHOCTHIO CIOKHOCOCTABHOTO
YHUTApHOT'O Ir'OCyAapCcTBa’.

B Uranbsanackoit Peciy6iuke Graromapss KOHCTUTYLHMOHHOI pedopme 2001 r. 3aKOHOTA-
TeJIbHBbIE ITOJTHOMOUMS ObLIM Hepenansl oT HarmonanbHoro mapiamenTa ([lamater mpen-
craButeneit u CeHaTta) pernoHaIbHBIM (001acTHBIM) cOOpaHMSIM. B uTore mocie mepecMoT-
pa KoucTurynun sakoHomaTenbHas BIACTh B COBpeMeHHOI MrTanum crana mpuHaAIeXaTh
He TOJIBKO OOII[erOCyIapCTBEHHOMY IIapJIaMeHTy, HO U perMoHaJIbHbIM coBeTaM. [Ipn sTom
KOHCTUTYIMIOHHBIE ITOMPABKIU Pa3aesIiN ITOJTHOMOUNS Ha MCKIIOUNTEIbHbIe, IIPUHATJIe-
Kallyie TOCyapCTBY, M COIVIACOBAHHbIE MV KOHKYPUPYIOIINe, HaXOOIIIecs B COBMeCT-
HOM BeeHIM TOCyAapcTBa U permoHoB. K cdepe KOHKypUPYIOIIUX ITOTHOMOUMIL IIpen-
I10JIaTajJIOCh OTHECTV IIPUMHSTIE PerMoHaMM 3aKOHOJATeJIbHBIX aKTOB. BrepBrie ¢ 1947 r.
B KoHcTmTymm ObLI 3aKperyieH aBTOHOMHBIN CTAaTyC BCeX CYOHAI[MOHAJBHBIX €XVHIAILL
[Ipousonuro HajeaeHMe PETMOHOB HOBBIMI ITOJTHOMOUMSIMI, & OCIIapMBAaHIUE VMU ITOJTHO-
MOUNIT CTaJI0O BO3MOXXHBIM TOJIBKO uepe3 oOpaliieHne B KOHCTUTYLMOHHBI CY 1.

Bce Bompochl, He OTHECEHHBIE K MCKIUUTEIFHOI KOMIIETEHIIMI IOCyIapCTBa U COTJIa-
COBAaHHOJI KOMIIETEHI[IY TOCYapCTBa ¥ PETMOHOB, IIepeIaBallCh B BeJJeHlie aBTOHOMHBIX
obJracTeif, YTO CO3[aBAJIO UX OCTATOYHYI0 KOMIIeTEHUNI0. TakuM oOpa3oM, peruoHsbI II0-
JyUIIIM 3aKOHOJATeIbHbIe IIOJHOMOYNS 110 BCEM BOIIPOCAM, KOTOpBIE IIPSIMO He OXBaThI-
BaIOTCS TOCYAApCTBEHHBIM 3aKOHomaTeabcTBOM. CornacHo cT. 117 Koncturynun Uranun
peruoHanbHbIe IPABUTEIHCTBA HECYT OTBETCTBEHHOCTH 3a BBIIIOJHEHNE aIMIHUCTPATHUB-
HBIX QYHKUUIL B psife obiacTeit (TypusM, KyJIbTypa, 9KOJOTHS, PETMOHAIBHBIN TPAHCIIOPT,

! Maknakos B. B. KoucTuTy{MioHHOE TIpaBo 3apyOeskHbIX cTpaH. Obmias uacts. M., 2006. C. 808-813; Diamanti L.
Federalismo all’italiana: una rivoluzione a parole // Limes. 2011. Ne 2. P. 225-232.
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o0pasoBaHIe), HEKOTOPBIE ITOJTHOMOUMS MOTYT OBITh [eJIeTMPOBaHbI perMoHaM I[eHTpab-
HBIM IIpaBUTEIbCTBOM (CcT. 118). OmHako mocienHee obiagaeT IIpaBOM BeTO Ha Ji0boe pe-
LIIEHJI€ PEeTMOHAIBHBIX IIPABUTEILCTB, a TAKXKe IIPAaBOM POCITyCKa PEeTrMOHAIBHBIX COBETOB.

Oco60 oTMeTHM, UTO BIIEpBbIe Ha PETMOHBI BO3JIarajJach OTBETCTBEHHOCTH 32 BBIIIOJIHE-
HIle MeKOYHapoOgHbBIX corjameHuii u aktoB EC. He Tosbko pernmonsl, Ho U pgj aBTOHOM-
HBIX IPOBMHIMII MOJTYy4YNJIN IIPAaBO Y4aCTBOBATh B MIOATOTOBKE HOPMAaTMBHBIX aKTOB EBpo-
IIeJICKOTO COX03a. PermoHsI Takke ObLIM HajeJeHBbI IIPABOM yYacTUS B MEXITYHApOMHBIX
OTHOIIIEHNAX, BHEIIHel Toprosie u cBa3ax ¢ EC'.

Biaromapst KOHCTUTYIIMOHHO pedopMe IMOIUTIYeCKoe yCTpoiicTBO Utanum «mosmyun-
J10 GOJIBIIIOE YVICIIO MPAaKTIUecK! ¢emepaTUBHBIX uepT»2. [Ipu aToM mcciaemoBaTesny mosa-
raoT, UTO pasjeseHe OOMIMPHBIX IOJTHOMOUNIT MEXAY FOCYAapCTBOM U PETMOHAMU IIPU-
BeJio, 1o ciuoBaM [I. beTToHM, K «IepeMeHHOI reOMeTpUM», CTaBIIEN «IIPUUYNHON ITyTa-
HUIBI». [Ipaktrka KoncTurynmonsoro cyna Mranum mokaspIBaeT, 4TO ecan 40 pedopMbl
2001 r. meoa, Kacaroliyecs pasHOIVIACUI TOCYIapCTBA M PETrMOHOB, cocTaBisiu 20 % OT 06-
1LIIeTO uMcia e, To K 2016 r. aTa qoss yBenmumiaach 1o 50 %. Xapakrepusys pe(bopMy Kak
HecoBeplIeHHYIO, [I. beTToHN 3aMeTm1, YTO «OTHOLIEHUSI MEXAY TOCyJapCTBOM U MECT-
HBIM IIPaBUTEJIbCTBOM CTAJIM TPYAHBIMU U cBapiauBbIMu»’. C Touky 3penud I'. CappapsaHa,
OCHOBHOJT HEJIOCTaTOK peopMbI 3aKJIIOUAETCI B OTCYTCTBUM KOHCTUTYIIMIOHHOTO 3aKOHO-
JaTeabCTBa, yCTAHABIMBAIOILETO IIPEBAIMPOBAHME HAIMIOHAIBHOIO 3aKOHOIATEIbCTBA Hal
peruoHaJBHBIM, a TaKKe B CJIIOKHOJ MHTEpIIpeTaly IIpeJMeTOB BeJeHII .

OpnHOII M3 caMBIX AelleHTPalIM30BaHHBIX TEPPUTOPMATIBHBIX cucTeM B EBpone obiamaer
Wcnanus. [To 1975 r. 370 6BLIIO0 BBICOKOIIEHTPANIN30BaHHOE F'OCYaPCTBO, IIOCKOIBKY PEXXIM
($bpaHKUCTOB OTMEHI 00y aBTOHOMIIO, paHee IepeJaHHYI0 MCTOPUUYECKIM PETMOHAM.
B 1978 r. nepBag rpynmna pernoHos: Katanonus, Ctpana backos, Auganycnus n lanucnsa -
IOJIy4IyIa aBTOHOMUIO B YIIPOLLIEHHOM ITOpSAAKE, TOrAa KaK OCTAJIbHbIE PETTIOHBI JOJLKHBI
ObLIn coOMI0aaTh 0coOble TpeGoBaHMs, M3nokeHHble B KoHcTuryrum. Bekope k mepBoit
rpynmne npucoequHuiauch Kanapckmue ocrtposa, HaBappa u BaneHcus, HanejleHHBIE B CO-
orBercTBuM ¢ KoHctmryrmeit (ct. 148) mmpoxkumu nonHoMounmsamu. [Tocie mopmmcanus
B 1992 r. CornameHus MeXAy COLUMAIMCTIUECKON IapTyeil M HApOgHON NapTHUeENl O CTaH-
OapTU3MPOBaHHON cucreMe KoMmmereHImil (Ilakt 06 aBTOHOMMN) Hauajcsa IpoLiECC pac-
IIVPEeHNUs TIOJTHOMOYMIT OCTAJIBHBIX JECATI aBTOHOMHBIX COOOIIECTB, IPUBEAIINIL K TOMY,
YTO B HacToslee BpeMs Bce 17 pernoHoB VcriaHuy MMeIOT paBHYIO CTeIIeHb aBTOHOMMUIL .

Koucturyums Ucnaunnu (cr. 150) mpemycMoTpesia mepefgauy aBTOHOMHBIM COOOIIIECT-
BaM IIpaBa IPMHATUA 3aKOHOHATEJIbHBIX aKTOB «B OTHOILIEHNI IIOJTHOMOUNI, OTHECEHHBIX
K KOMIIETEHIIM rOCydapcTBa». B 3ToM ciIydyae NpuMHMMaeTCd paMOUYHBII MM MOJEIbHBIN
3aKOH, B KOTOPOM YyCTAQHABJIMBAIOTCS TPAHMIbI BBIIIOJHEHNS PErMOHOM IIOJHOMOYMILS.

! Boeamvipesa O. H., Kpanusnuykas E. []. Peruonsl Mtanuy B MeXXIyHapOIHON HeATEIBHOCTI: IIPABOBOIL ACIIEKT
// VzBectna Ypan. ®enep. yu-Ta. 2012. Bemm. 4. C. 82-96.

* Bapabanos O. H. [leBomorms m KBasudenepanmsanus roCyfapcTBeHHOro ycrpoiictBa // Ha mepexpectke
CpennsemHoMopbs: «MranpsaHcKnii canor» nepen BerzoBamy XXI Beka /mop pen. T. B. 3onosoit. M., 2011. C. 97.

* Bettoni G. Constitutional Reform and Territorial Organisation in Italy // The Palgrave Handbook of Decentrali-
sation in Europe. P. 119.

* Capoapsn I. KorcturynuonHnas pedopma 2001 roga B Vtanuu B KOHTEKCTe IIepPeX0ia OT CII0KHOTO YHUTAPHO-
ro rocymapcrsa k peneparusnomy // IlpasBo u ympasienne. XXI Bek. 2013. Ne 2. C. 125-127.

> Acuerdos Autonomicos de 28 de febrero de 1992; Garcia Ruiz . L. Dos siglos de cuestion territorial: de la Es-
pana liberal al Estado de las Autonomias // Estudios sobre descentralization territorial: el caso particular de Colom-
bia (Seminario internacional sobre organizacion territorial comparada). 9-10 de junio 2005. Cadiz, 2005. P. 121-122.

¢ La Constitucién esparfiola de 1978. Titulo VIII. De la Organizacion Territorial del Estado.
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B BenmeHme aBTOHOMUM IepemaeTcs 4acTb IIOJIHOMOUMII camMoro rocymapcrsa. Hampumep,
B CrpaHe BacKoB HAJIOTOBBIN PEKIM He MOJKET ObITh M3MeHeH 0e3 IIpeIBapUTEeNIbHOTO CO-
IJIaCUsI COOTBETCTBYIOIIMIX OPIaHOB aBTOHOMHOTO COOOII[eCTBa.

IIporpeccuBHas 1 AMHAMIUYHAA OeLeHTPpAIN3alyd MCIIAHCKOM CHCTEMBI CTajla BO3MOX-
HOIT Oyarofapsi coueTaHM0 pas3HbIX ¢akTopoB. C OFLHON CTOPOHBI, CHITPATM CBOK POJIb
HeoIIpeeJIeHHOCTb U OTKPBITOCTb MOJENN paclnpeneiaeHus komnereHuuit. KoHcturynusa
Wcmanum (cr. 148—-149) yCTaHaBJIMBaeT IIOJTHOMOUNA, KOTOpble aBTOHOMHBIE cooO1iecTsa
MOT'YT BBOAUTD B CBOM YCTaBhbl, @ TAaKXXe IIOJITHOMOUNA, OTHOCAINMECA K MCKIIOUYNTEIbHON
KOMIIeTeHI[1U rocyxapcrBa. C Apyroif CTOpOHBI, IPOMOPIMOHATbHAS 130UpaTeabHast CIUC-
TeMa, OCHOBaHHAs Ha IMPOBMHIMM KaK M30MpaTeIbHOM OKpYyTe, CIIOCOOCTBYeT IIpecTa-
BIUTEJIBCTBY B OOII[ETOCYJapCTBEHHOM IapjaMeHTe PeruOHATbHbBIX HAIMIOHAICTIUECKIUX
MMapTUil, IOJYUMBIINX IIOAOEP>KKY B COOTBETCTBYIOIIMX HpoBMHUMAX. [lapiameHTckas
CUCTeMa JaeT UM BO3MO)XHOCTH JIS IIEPEeroBOPOB C IIPABUTEIHCTBOM O HEOOXOOUMMOCTH
paciIMpeHnss KOMIIETEHIUIT U BJIOXKEHMUsI CPEACTB B pasBUTIE MHEOPACTPYKTYphI perno-
HOB. [IpaBMTEIBLCTBO BBIHY)KIEHO B OOMEH Ha CTaOMJIBHOCTh I'OCYJAapCTBEHHON CHCTEMBbI
U TIpeofoJIeHNe CelapaTUCTCKUX HACTPOEHUIT YIOBIETBOPATh TPeOOBaHMS PETMOHOB, IIpe-
IOCTaBJIAS M HOBBIE ITOJIHOMOUMIA! .

BonpmmHcTBO KOMIleTeHIMI B McrmaHum pacmnpenenserca MeXAy TOCyJapCTBOM U aB-
TOHOMHBIMMU coo01iectBamu. ['ocygapcTBo 06sagaeT MCKIIOUNTETBHBIMY TOTHOMOUMSIMU
B cdepe MeXOyHApPOTHBIX OTHOIIEHNII, 00OpOHBI, Murpanun, octuiun. B cdepe obpa-
30BaHUs, 3aHATOCTY, KYJbTYpPBI, OKPYy’>KaloIlell Cpedbl, 3ApaBoOXpaHeHNMs, 0e30IMacHOCTI
U TPAHCIIOPTa TOCYAAapCTBO U aBTOHOMHBIE 00JIACTY MMEIOT COBMECTHbIE 3aKOHOJATeNIhb-
Hble nToHoMound. OHaKO peann30BaTh YKa3aHHbIE ITOJTHOMOYMS MOT'YT TOJIBKO PETMOHBL.
CoumanpHas ciayx0a, IpaBa MOTpeOUTesell, IPafOCTPOUTENBCTBO U IKUINIITHO-KOMMY-
HaJIbHOE XO34JICTBO, TYPU3M HAXOIATCAd B JICKJIIOUNTEIbHOJ KOMIIETEHIIMN aBTOHOMHBIX
obJacreii.

B oramume or Apyrux OeLeHTPaAIM30BaHHBIX CTPaH, KOHCTUTYLUM KOTOPBIX 3aKpell-
JIAI0T paclpefejieHre KOMIIETEHUMII MeXAy TOoCydapCTBOM UM permoHamu, B Mcnmanum
yCTaBbl aBTOHOMHBIX COOOIIECTB OIIpeNesssioT chepy KOMIIETeHIMN coo0IecTBa u chepy
KoMIleTeHI[nM rocymapcrBa. CoolIrecTBa MOTYT B 3aBUCUMOCTM OT CJIyuas BBIITOJIHSTH
KOHKpEeTHbIE ITOJTHOMOUMS LIEHTPAJIBHOIO IIPAaBUTEIbCTBA, pa3pabaThIBaTh PErmMoOHAIbHOE
3aKOHOMATEJIbCTBO ¥ OCYIECTBISATH OOLIYI0 MOJMUTUKY VIV HECTU MCKIIOUUTEIBHYIO OT-
BETCTBEHHOCTD 3a IIPUMHATIE 3aKOHOB VI PEAIM3alMI0 CBOMX VICKIIUUTEIbHBIX KOMIIETEH-
i, JIOBOJIBHO YAaCcTO Ha IPAKTUKe 0OHAPYKMBAETCS, UTO XOTSI HEKOTOpbIe KOMIIETEHII,
HanpuMep B chepe BHEIIHEN MMOJIUTUKY, (GOpMATIBHO 3aKpeIlIeHbl 3a LEeHTPAIBHBIM IIpa-
BUTEJIBCTBOM, aBTOHOMHBIE COOOII[eCTBA MOIYT YCTaHABIMBATh COOCTBEHHBIE MEXIYyHa-
POOHBIE CBA3M C KOMMEPUECKUMU U JaKe IMOMUTIYUECKIIMI LIEIIMI.

Taxkum 00pa3oM, KOMIIETEHIIU LEHTPAJIBHOTO VM PErMOHAIBHBIX IIPAaBUTENHCTB B Mc-
IMaHUM YacTO COBNANa0T. KOHCTUTYHMOHHBIN Cy[ HeceT OTBEeTCTBEHHOCTD 32 pa3pellleHle
KOH(JIMKTOB IT0 ITOBOJY KOMIIETEHIMII, OMHAKO B CBOMX PEIlIeHMSIX OH TaK U He CMOT YeT-
KO OIIpeNeNNTh Ipeaesbl TOCYIapCTBEHHOTO BIMSHUSA B chepax KOMIIETEHI[NN, YCTaHOB-
JIGHHBIX U 11 pernoHoB’. [I[pakTmka pacmpenesneHns IIOJTHOMOYNII Ha IIEPBIX IIOpax IpH-

' Ruano J. M. Functional Federalism in Complex State: The Case Spain // Handbook of federal countries / ed. by
A. L. Griffits. Kingston, 2005. P. 81.

2 Viver C. Centralisation and decentralisation trends in Spain. An assessment of the present allocation of com-
petences between the state and the autonomous communities // Decentralizing and Re-centralizing Trends in the
Distribution of Powers within Federal Countries. Barcelona, 2008. P. 155-177.
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BOJIIIA K OOJIBIIIOMY KOJIMUECTBY HeJl, BO30yKIeHHbIX B KoHCTUTYHIMOHHOM cyfe, — Oosee
100 esxerogHo. OxHako B 1990-e IT. B CBA3M C COBEpIIEHCTBOBAHMEM IOPUANUECKON TeX-
HIIKU, a TaKKe (POpMUPOBaHUEM II€PEeTOBOPHBIX MEXaHI3MOB MeKAY Pa3HBIMU yPOBHAMU
BJIACTM MX YMCJIO HAyajao yYMEHBIIAThCH.

OmHUM U3 IIeperoBOPHBIX MEXAaHNM3MOB SBISETCI «KOH(epeHIMs IIpe3UIeHTOB»,
B XOJie KOTOPOJI IIpeMbep-MUHICTP M TIJIaBBI IPABUTEJIBCTB aBTOHOMHBIX COOOIIECTB MO-
I'yT 0OCY>KJaTh BOIIPOCHI, IIpeICTaBJIAIOIMe OOIuMiT MHTepec. TeM He MeHee 3a BeCb IIe-
PMOX MCIAHCKOJ [eMOKpaTuy KOH(pepeHLMN CO3BIBATNCH TOJIBKO IATH pas (2004, 2005,
2007, 2009 m 2012 rr.). B HacTosIIIee BpeMsI IONNTHUKO-TePPUTOPUAIbHAS CUCTEMa B IIEJIOM
CTpajfiaeT M3-3a OTCYTCTBUS 3PPEKTUBHBIX MeXaHN3MOB COTPYIHIUUECTBA MEKAY LIEHTPOM
U perMOHaMM U KOOPAMHAIIMN UX B3aMIMOOTHOIIIEHMIT', UTO IOATBEPKAAET P KOHQIIK-
TOB II€eHTPaJIBHOTO IpaBuTeabcTBa ¢ Karamonueit B 2009-2017 rr.

Takum obpasom, Mcnanus mpolna o4eHb OBICTPBIA IIyTh OT YHUTAPHON IIeHTpaJu-
30BaHHON CICTEMBI K IEeLEHTPAINM30BaHHOMY I'OCYJApCTBY, MOTHAB II0 pAAy IapaMeTpOB
cTpaHbl EBponel ¢ kiaccuueckuM ¢emepalbHBIM yCTpoiicTBoM. McciemoBarean paciieHn-
BaloT VCIIaHCKyI0 MOHapXMIO Kak IIceBHo¢enepatbHOe TOCYyIapCTBO C BBICOKOI CTEIIEHbBIO
JeleHTpaIusanun, Ho GopMaJIbHO ABJIAOIIeecs yHUTapHbIM. Kpome Toro, cr. 145 Koncrn-
TYyLMY B KaTeropu4Hoi opme 3ampermia «obpasoBaHue (egepanyy aBTOHOMHBIX CO00-
mectB». Iloznuee Korncturynnonnsiii cyn Mcranum HeOQHOKPATHO IMOAUYEPKMBAJ, UTO Ha-
J4ye aBTOHOMUN Y TePPUTOPUAIBHBIX 00pa3s0oBaHUII He JOJDKHO IPOTMBOIIOCTABIISATHCS
NPUHLAILY eINHCTBA rocyaapcTaa.

B Coenunennom Koposesctse B koHIle XX B. IPaBUTEIBCTBO JIEIIOOPUCTOB HAUAIIO IIPO-
I[ecC JeleHTpaIN3alNy, UTOOBI IepefaTh YacTh IapiaMeHTCKux mojaHomounii IloTman-
nun, Yanscy, CeBeproit Vpnanguu n Jlonmonckoit Accambiee. [JeneHTpannsanns B 9TOI
cTpaHe Iprobpesa xapaKTep AeBOJIOLNN, O3HAYAIOIIell HaleJIeHIe PEeTMIOHOB CTPAHbI aB-
TOHOMHBIMI IIpaBaMI U OSHOBpeMeHHOe pedOopMMpOBaHNUE CUCTEMBI CaMOYIIpaBJICHNS
B Ka)XJIOM U3 PErMOHOB, BKJIIOUad CO3MaHIe ITIapJIaMeHTOB.

B Tpex OpMTaHCKMX permoHax JCIIOJIB30BAINCH padHble Mopmenn geosrouuyu. B Ilort-
JaHIUM U Yabce pedOpMBI HOCIIIVM KOHCTUTYLMOHHBIM XapaKTep )M OCHOBBIBAINCH Ha
pesynbratax pedepenmyma, Torga kak aBroHomus CeBepHoit Vpiangum ommpanach Ha
MeXIyHapOIHBIN JoroBop. Oco6eHHOCTI [EeBOJIOLMY B 3TUX PernoHax I03BOJIAIOT Ilama-
Te OOIIMH IUKBUAMpPOoBaTh aBToHOoMuM lloTnananu u Yaiabca ImyTeM IPUHATUAS COOTBETCT-
BYIOILIIETO aKTa, OHOOpeHHOro Ha HOBOM pedepeHmyme. OgHako aBToHOMUSA CeBepHOI
HMpnanaum s3amuinieHa HOpMaMM MeXIyHapoaHoro mpasa. IIpm sTom rocymapcTBeHHBIN
cexperaphb 1o genam CesepHoll Mpmangumu MoxeT IPUOCTAaHOBUTD AE€ATEIbHOCTb CEBEPO-
MPJIAHACKUX aBTOHOMHBIX OPTaHOB, HO TOJIBKO Ha OIIPeJeeHHBI CPOK M JIMIIb IJIS pac-
CMOTpPEHMS BOIIPOCa O BO3MOXXHOM BHeCeHNUM M3MeHeHUiT B Bendacrckoe cormamenme?.

B nesnom peBomronna B CoequHeHHOM KOposieBCcTBe COOTBETCTBYET IIpOIleccaM IeIeHT-
panmsanuy, XapakTepPHbIM I KOHTMHEHTAJILHBIX IOCYJapCTB, T. €. IMPOUCXOAUT IIyTeM
BOBJIEUEHUS CYJIBHOTO CyOHAIMOHAJIBHOTO YIIPaBIeH!s B IPUHATHE peleHuil. Tem He Me-
Hee OpMTaHCKas MOMEND 3VDKAETCI Ha CHelM(PUUEeCKNX MCTOPUUECKUX U IOJIUTHUKO-KYJIb-
TYPHBIX TPAANLNAX, Oarogaps KOTOpbIM BecTMmuHCTep, HeCMOTpPS Ha EBOJIIOLIMIO, COXPa-
HSIeT IIPABOCIIOCOOHOCTD M3JaBaTh 3aKOHBI, KaCaloOIIVecss BCel CTPAHBI, UTO COOTBETCTBYET
JOKTPMHE MapIaMEHTCKOIO CyBEPEHMTETA.

! Ruano J. M. Op. cit. P. 86.
? Kooanesa C. 1. Bpuranckuil pernoHann3M (KOHCTUTYLMOHHasI pedopma). M., 2004. C. 135-139.
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B xome OpuraHCKOV meueHTpanm3aums AHIJINS eQUHCTBEHHAs He IOJIydmsa 3aKOHO-
IaTeJNbHBIX ITOJTHOMOYMII U ITapjaMeHTa. JTa TeppUTOpUs Bcerga Oblaa Hambosiee pa3Bu-
TOVI YaCThIO CTPAHBI, OT KOTOPOJ BO MHOTOM 3aBUCeJIO Oyayllee HeBOJIOUNU. ABTOHOMUS
HAIlIOHAJIBHBIX PETMOHOB I €€ OTCYTCTBUE B AHIVIMM YKPENIIJIM acUMMETPUIO0 TeppPUTO-
PMAJIBHOTO YCTPOICTBA CTpaHbI. UJeHbI OOIIeOpUTAHCKOTO IapiiaMeHTa HEOJHOKPATHO
BBICTyIAJIM 32 CO3[aHMe «DOJBIIOro aHIMIMIICKOTO KOMUTeTa» WM «AHIVIMIICKOTO IIap-
maMmeHTa». OgHaKo 3TU TpeOoBaHMS OBLIM OTBEPTHYTHI M3-3a OIACEHNsI, UTO ITOJIUTIYeE-
CKI CWJIbHAS U pa3Buras AHIIus OymeT JOMUHMPOBATH HA OCTATbHBIMU TEPPUTOPUIMI,
BBI3BIBAsI CTOJKHOBEHNSI MEXAY OOIIeHAI[MOHAIBHBIM U PEeTMOHAIBHBIMI ITapIaMeHTaMI.
KoposeBckass KOHCTUTYILMOHHAsA KoMuccus elle B 1973 r. 3agBmiia, 4To (be;:epaum{, COCTO-
smras u3 uerbipex enmuui;: Aurnnn, [Hotmannun, Yanbca u CeBepHoit Mpranguu, 6ymer
HecOaJIaHCUPOBAHHOI U HEPAOOTOCIIOCOOHOIA.

HeBomrorust B BenmkoOpuTaHuy Kak IpOLIeCC, XapaKTepHBIN I YHUTAPHBIX CUCTEM,
IIpUBeJia K ITOSBJIEHNIO HOBOV (OPMBI TEPPUTOPMAIBHOIO pacIpeneaeHNs BJIACTU, KOTO-
pas coBMellaeT AeleHTPAIN3AIMI0 U aCCUMEeTPUYHOe pacipeeseHNe BIacTu 1o ¢enmepa-
TBHOMY npuHuuny. Ilo muennto b. banau, gesomronuro B lloTnanaum u Yaibce MOXHO
OIIpenesINTh KakK (eepaTUBHYIO, XOTS peabHbIil IIPoLlecc Iepeaauy IIOJIHOMOUNIT Peruo-
HaM JaJleK OT TOTO, KOTOphIil Mor Obl mpeBpatnTh CoenuuenHoe KoposeBcTBo B denepa-
muio'. C TOukyM 3peHms psga McciaemoBaresell, Harbojiee BEpOSITHBIM BapMaHTOM pPa3BIU-
TSI COOBITUI 111 JAHHOTO TOCyHapcTBa OyaeT MajbHeNIIas permoHanIn3aus, Hapumep,
C IIpeoCTaBIeHMEeM IIpaB pernoHaM AHIVINN, HO He (efepaansariust.

Taxkum ob6pasom, merentpanusanus B CoequueHHoM KoposieBcTBe IpOTEKaeT CIOXKHO
1 HeoqHO3HauHO. [Ipouiecc neBoIIONNY B 3TOM CTPaHE XapaKTePU3YyeTCs aCMMMETPIUEN; He-
JOCTAaTOYHOI OTJIAKEHHOCTBIO IIPOLEAYPHI B3aIMOAEIICTBISA BIACTENl pa3IMMUHOr0 yPOBHS;
COXpaHEHNEM 3a LIEHTPAJIbHBIMU BeJOMCTBAMI 3HAUYUTEIBHOI'O UMCIIA KOHTPOIUPYIOLLIIX
GyHKIUIL, ppIUaroB agMIHUCTPATUBHOIO 1 (PMHAHCOBOTO AaBieHUs. HeT Takxe ueTKOro
AJITOPUTMA, C TIOMOIIBI0 KOTOPOTO BJIACTY Ha MeCTaX MOTJINU ObI OIpeqeIUTh, YTO BXOIUT
B chepy UX KOMIIETEHIU.

B ynurapnoi ®pannun n3-3a ee TpagMLVIOHHON LEHTPAINCTCKON CUCTEMBI OeLleHTpa-
JIm3anys Bcerpga Oblaa OCTpOil IpobieMoit, 00yCIIOBIEHHOI, C OJJHOI CTOPOHBI, HEOOXOAM-
MOCTHI0O MOJEPHM3ALNN, a C APYTOil — TPYAHOCTHIO Pa3BUTUS MHOTOOOPA3HBIX CTPYKTYP
U TEpPUTOPUI B MHCTUTYLUMOHAIBHOM JIaHAIIA(Te, BKIIOUAIOIIEM caMoe OOJIbIIIOe YMCIIO
KOMMYH B EBpome, a Takke genapTaMeHTbl, pETMOHBI, MHCTUTYThI MEKMYHILUIIAIBHOTO
COTPYAHIUECTBA U arJIOMepaLNL.

B xome mereHTpanmsaiuy, HauaBIlelics elge B 1982 r., mpekae Bcero ObLia paciimpe-
Ha KOMIIETEHISI PErMOHOB 1 YBeNIWUeHO UX (MHAHCUPOBAHME I TOrO, YTOOBI peruo-
HBI MOTJIM OBITh KOHKYPEHTOCIIOCOOHBI B PSIAY APYTUX €BPOIEICKUX pernoHOB. BBenenne
IIPSIMBIX BBIOOPOB IIPECTABUTEIbHBIX PErMOHAIBHBIX COOpAHUII IO IIPOIIOPIMOHATIBHOI
cucTeMe 00eCIeunio MOMNTUUECKYIO JIETUTUMHOCTD pernoHoB. OTHAKO [eleHTpaTn3anus
He IIpUBeJa K Ilepefade UM 3aKOHOAATEJbHBIX ITOJHOMoUnil. PpaHIly3cKad OeleHTpal-
3aI/sl He CTajla aHAJOTOM OpPMTAaHCKOI MM UTANIbIHCKON meBostoruu. [IpaBoM mpuHATUS
3aKOHOB 00JafaeT TOJIbKO HalmoHanbHBIN HapiiaMeHT, IIPaBOM OCYIEeCTBIEHS TOJINTH-
ku PecnyOnuku — tosbko IIpaBurenscrBo. Bo ®panimu B otimune ot Vcnanum He cy-
LIIECTBYET HU «PeTrMOHAJIbHBIX» IIapJIaMEeHTOB, HU «perMOHaJIbHBIX» IIPaBUTEIbCTB. KpoMe

! Int. mo: Colino C. Varieties of Federalism and Propensities for Change: theorizing the effect of long term and
institutional factors on system change. URL: https://www.cpsa-acsp.ca/papers-2010/Colino.pdf.
2 Kooanesa C. U. Yxas. cou. C. 140.
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TOro, B 2015 I. B LIEJIAX COKpAll[eHNs GIOPOKPATUM ¥ SKOHOMUI PECypCOB KOJIMUECTBO pe-
IMOHOB CHU3MIOCH ¢ 27 0o 17. HoBad TeppuropmaabHad KapTa ¢ YKPYIHEHHBIMI PeTMIOHA-
M1, 00JaTaIOIIMI HOBBIMU JEeleHTPATM30BAaHHBIMY ITOJTHOMOUMSIMI, BCTYIIMIA B CUILY
B gaHBape 2016 r.!

B xome pmeneHTpammsanuy M3MEHEHUS KOCHYJIMICh M MECTHOI'O CaMOYIIpaBJIEHNd, B3a-
MMOJENICTBMSA MeXAY MECTHBbIMI BiacTaMu. Ha permoHsl Bosyarajamuch IOJHOMOYNSA IIO
paspaboTKe IIJIAHOB 3KOHOMMUYECKOTO ¥ COLMATIBHOTO PAa3BUTHUS, COBEPILIEHCTBOBAHUIO
MHPPACTPYKTYPhI pernoHa, mpodeccruoHaNIbHOM IOATOTOBKE 1 COepKaHMIo jniieeB. Kom-
MyHBI KaK CaMblIil OJIM3KIIT K HaceJIeHIIO YPOBEHb YIIPaBJIeHNS CTaIl OTBEUaTh 3a Hauajlb-
Hoe 00pa3oBaHILe, JOPOKHYIO CeTh, MYHULNITAIBHOE )KUJIbe U >KVJINIITHOE CTPOUTEIHCTBO.
Ha cpemHuit ypoBeHb yIpaBileHUs — JOellapTaMEeHThl — BO3Jjlarajlach OTBETCTBEHHOCTH 3a
IIpeI0CTaBJIeHe BCeX BIUIOB COLMAIBHOI IIOMOIIY, MeUIIMHCKOE 00CTyKIBaHMe, OXPaHy
OKpY’KaloIlleil cpeasl, chepy KyJbTypsl, COAepsKaHue KOJIIeIKeil 1 Jp.

B city «momomocTu» U €1abocTy KPYITHBIX TEPPUTOPUATBHBIX €IUHUI] — PETMOHOB —
MHHILJATOpaMI AelleHTpanusanuy Bo PpaHUuUM ABIFGI0TCA JeNapTaMEHTBI M KOMMYHBI,
T. €. YPOBEHb yIIpaBileHUs, Hanbojee MpUOIVIKeHHBI K HaceaeHnio. OTCoqa MOsSBUIACH
XapaKTepucTuKa (PaHIy3CKON MOJEeNV MelleHTpaIM3aliny KaK «IeMOKpaTUU IT00Jam30-
ctu» (democratie de proximiteé).

B crpanax Bocrounoit EBponbl monmruka OeLeHTpIM3aUUN IIPOBOAUTCI C Y4ETOM
0COOEHHOCTe ITepexoia OT COLMANVCTUUECKOI CICTeMbI K PHIHOUHOI SKOHOMUKE U Je-
Mokpatun’. Tem He MeHee xapakTep 1 TeMIIbI peopM B pa3HBIX CTpaHaX HEOINHAKOBBI,
YyTO O0YCJIOBJIEHO, CPEe IIPOUEro, MCTOPUUECKUMY, ITOIUTUYECKIMY, STHUUECKIMI, Teo-
rpadpuueckuMn 1 qeMorpaguuecKuMy pasanumusaIMy 3TUX cTpaH. Tak, B 1999 r. agMuHM-
CTpaTUBHO-TeppUTOpHUATIbHas cucteMa [lombumu TpaHchopMupoBaiach U3 ABYXYPOBHEBOII
B TPEXYPOBHEBYIO U B HACTOsIllee BpeMsl CUMTAeTCs Hambojee yCIEIIHOI C TOUKM 3pe-
HUs feneHTpanusanuu. Teppurtopus [loapiiy Oblla ImeperpymnmnmnpoBaHa U pasfesieHa Ha
16 BOEBOACTB (IIPOBUHIIMII), KOTOpPBIE B CBOIO Odepedb ObLINM pa3dUTHI Ha 379 OKpPYyTOB.
Kpome toro, pedopma ObLiia HallelleHa Ha pa3BUTIE MECTHOT'O CAMOYIIPABJIEHNS U [eJIeT -
pOBaHIe IMOJTHOMOUMII IIeHTPATIBHBIX OPTraHOB CYOHAI[MOHAJIBHBIM IIPaBUTEIHCTBAM. Tax-
K€ 3aKOH YCTAHOBIJI COBMECTHBIE IIOJTHOMOUYNS MYHULUIIAJNTETOB ¥ BOEBOJCTB B 00Ja-
CTV BOOOCHAO)KeHUS U KaHAIM3ALU, JOPOT OOII[ero IMOJIb30BaHMUsA. 3a COLMANbHBIE YCIIy-
ru, oOpa3oBaHUe U KyJIbTYPHYIO cepy CTaan OTBeUaTh MYHULIUIIAIATETHI, JellapTaMeHThI
1 BoeBOACTBA. [lo MHeHNIO NcCieoBaTesIell, Takas cucTeMa 00JafaeT IMperMyIleCTBAMIAL:
obyieryaeT MOOMIM3ALINIO PA3HBIX YPOBHE MECTHBIX U PerMOHATIBHBIX BilacTeil nis ¢u-
HaHCUPOBAHNA IIPOEKTOB.

B mesnoMm, HecMoTps Ha Ipolecchkl AeneHrtpanudauuu B Ilonbmie, CioBakum, JIurse
n Beurpuu, B HacTos11ee BpeMs O0IbIINHCTBO cTpaH [lenTpanbHoit u Boctrounoit EBporbr
OCTAIOTCS OCTATOUHO LIeHTpalN30BaHHbIMI. PymbiHMA U Bosrapus, HanpuMep, COXpaHu-
JIN Te XK€ aIMIHUCTPATUBHBIE CTPYKTYPBI, UTO M B COLMAINCTIYECKUII IIePION, XOTI He-
KOTOpBIE ITOJTHOMOUMS OBLIN ITepefaHbl Ha MECTHBIN YPOBEHB.

B IOxHo11 EBpone BBICOKOLIEHTPAJIM30BAaHHBIMI TrocymapcTBaMu octaiorcs Ilopryranmsa
n I'penmsa. Yro kacaercda mociiegHeN, TO 34€Ch BIUIOTh A0 2011 r. permoHaJIbHbIE ry6ep—
HaTOpbl Ha3HAUAJINCh HemocpencTBeHHO 13 AduH. B Hacrosiee Bpems, He 6e3 BIMSHUS
EBpomeiickoro corwsa, OHI M30MPAIOTCs HaceJIeHIEM.

' Loi Ne 2015-991 du 7 aott 2015 portant nouvelle organisation territoriale de la République.
2 Sharma C. K. When does decentralisation deliver? The Dilemma of design // South Asian Journal of Socio-
Political Studies. 2005. Ne 6 (1). P. 38—-45.
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HecmoTpa Ha TO UTO AeneHTpanms3anus ABJIAETCA HOPMOIJ, JICCIeI0BAaTeNIN OTMEUAIOT
Ipo0JIeMBbl, ¢ KOTOPBIMI CTOJKHYJINUCH cTpaHbl EC Ha myTn K ee ocyiectsieHuto. Hampn-
Mep, B IlopTyranum riaH paspgeeHNs MaTepMKOBON YacTM CTPaHbl Ha BOCEMb PETMOHOB
ObLT OTKIOHEH Ha pedepeHayMe B 1998 T., XOTA cTpaHa SBISETCS ONHON U3 Hamboiee
LIeHTpaJIN30BaHHbBIX B EBporre.

ITomgBoxs UTOT, CJIeAyeT OTMETUTD, YTO MOMEJb AelleHTPAIN3al He MOXKeT ObITh YHIU-
BepCaJbHOM, KaKJasd CTpaHa NOJDKHA HATU CBOK, COOTBETCTBYIOIIYIO €€ COLMAaIbHBIM,
9KOHOMMYECKIM, IOJIUTIYECKIM, KyJIbTyPHBIM, ICTOPMUECKUM I TeorpadMuecKuM ycio-
BuaM. Ilponecc meneHTpanmsanuy He JMHEEH, HO OCHOBAaH Ha JA€MOKpPAaTUMYECKUX IIPUH-
IAIIaX ¥ MexXaHmu3Max. [lelleHTpanmsanms CIIOCOOCTBYeT 3PQPeKTMBHOMY YIIPaBIECHIUIO,
YKpEIUIEHNIO NeMOKDPATUN I, CIEA0BATENIbHO, IIPOrpeccy.
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The nascent and incipient character of modern Non-Governmental Organizations (NGOs)" in China
has been attenuating in the recent past, with many of them showing signs of exotic maturity and
with meritorious results. Nonetheless, a few paradigmatic wrongs trammel and deactivate the con-
figuration of NGOs and their legal context, therefore occluding their ability to valiantly capture
popular acquiescence. This paper intimates that, if NGOs in China can be reshaped and responsi-
bilised to steer clear of the current prime constrains and contradictions, rule of law in China can be
contingent on NGOs activities. The authors of the paper conclude that, a realigned and universal-
ized Chinese NGOs context can be facilitative in inventing and purveying a definitive conceptual
armoury for monitoring and evaluating the rule of law ubiquity in China.
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Hecosepuerncmea u npobembvl pocma co8peMeHHbIX HenpagumenvemeeHHbix opeanusayuti (HITO)
6 Kumae nocmenenno yxodsm 6 npowinoe, mrozue HIIO demoncmpupyrom é Hacmosiujee 6pems
NPpuUsHAKU 3pesocmu U 6nosiHe 00CMOliHble pes3ymvmambl OessmenvHocmu. OOHAKO HeKomopuvie
cywjHocmuble owuoku nodpuisarom cucmemy HIIO u HopmamueHvie 0CHOBAHUS UX 0eATeTbHOCMU,
no3mMomMy OHU Max U He NONYHUTU CMOTIb Heo0X00UMOl obujecmeernHoll hoddepxku. B cmamuve
ommeuaemcsi, umo npasonopsdok 6 Kumae moxem uzmenumbvces 6mazodaps desmenvbHOCU
HIIO, ecnu onu 6yoym nepecmpoeHvl U um 6yoem npedocmasieHa 603MONHOCMb YUACmME06amb

" The present article is a phased result of a key project of the national «2011 Plan» through Collaborative
Innovation Center of Judicial Civilization; the Ministry of Education’s Major Project in Philosophy and Social
Sciences Research, «Research on a System of Indicators for China’s Construction of a Rule of Law Government»
(13JZD011); and a major project of the National Social Science Fund «Research on Indicators of Judicial Transpar-
ency» (13AFX01).

! Many Chinese generally refer to registered NGOs as «Social Organizations» (shehui zuzhi); however the term
Social Organizations is also used to refer to a category of NGOs (shehui tuanti).
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6 ynpasienuu ¢ mem, umobvl usbezamv 0elicmEyOuux ozpaHuuerull u npomusopeuuti. A6mopbl
npuxo0sim K bi600y, Umo nepepabomanHoe U YHUSEPCATUIUPOSAHHOE PecyTUposaHiie KUMaicKux
HeNnpasumenbCmMEeHHbIX OP2aHU3aYUTL MONcem cnocobcmeoeamy co30anuio u obecneueHuro PyH-
KYUOHUPOSAHUS MEXAHUIMA OJII MOHUMOPUH2A U OYeHKU npasonopsoka Kumas.

Kntouesvie crnosa: Kumatii, HenpasumenbCmeeHHAA OP2aHU3aAyusi, npaeonop;zbox, OessmesibHOCMb
HIIO

1. Introduction

The praxis of rule of law is an antiquarian concept that has long been tangential with legal
institutions that make possible the rights and freedoms of citizens, while also guaranteeing
them'. But for the rule of law notion to be ubiquitous, it must seat comfortably with sup-
porting institutions such as NGOs? This paper inscribes the relationship between NGOs and
the rule of law, and also problematizes the relationship in China, in order to reconcile the in-
determinacy of this relationship in the Chinese context. The routinization and the fecundity
of NGOs activities in China have not been profound enough to segue left out social spaces
into the rule of law. This is due to the prevalence of a constellation of prime concerns, and
that tends to generate a wave of other multi-patterned negative energies afflicting NGOs
in China today, and which denote that the operationalization of NGOs in China is facing
some serious challenges and profound strains. Some of the intrinsic and extrinsic drawbacks
that plague NGOs in China include: legal issues, funding, accountability, public perception,
management, human resources, and political risk®. In order to explicate the blurring of the
Chinese NGO context by these problems, the paper turns its lens on three prime concerns
with wide ramifications, namely: financial sustainability constraints, human resource chal-
lenges and inadequate NGOs legal context. They tend to recur with extraordinary frequency,
and which better explicates the paucity of the discordance between NGOs activities and the
rule of law in the Chinese context. The goal is to cast the deep-rootedness nature of the
maladies afflicting NGOs in China, while also searching for the nostrum that will insistently
intervene to lustrate these seemingly insoluble contradictions.

2. Fusing NGOs and the rule of law: A legal theory perspective

The interpenetration and entanglement of NGOs and rule of law are not only imperative for
social progress of the society but also complimentary to state efforts that glue and imbue
the rule of law construct. The expressions NGO and rule of law are a locus of numerous
and contested claims all over the world; so what set of values do we assume in this terms?
The general consensus is that NGOs should be oriented to have institutional existence, be
non-profit, voluntary and independent from government, and also function for the public
interest*. When it comes to rule of law, the concept is quite pompous and staggeringly hard

! Nilovich F. A. Institutions of the rule of law — A law-enforcement and Russia // The Rule of Law State: The-
ory and Practice. 2015 April 17. URL: http://www.pravgos.ru/en/stati/instituty-pravovogo-gosudarstva-v-zakonot-
vorchestvo-i-pravoprimenenie-rossii.

2 Frye T. Corruption and rule of law // Aslund A., Guriev S., Kuchins A. Russian after the Global economic crisis.
Washington, 2010. P. 79-94. URL: https://piie.com/publications/chapters_preview/4976/04iie4976.pdf.

* Lau C. S. Running ahead: China NGOs // Quarterly Journal of Ideology. 2009. Vol. 31. Ne 3 & 4. P. 18. URL:
http://www.lsus.edu/Documents/Offices%20and%20Services/CommunityOutreach/JournalOfldeology/NGOsinChi-
naarticle.pdfhttp://www.Isus.edu/Documents/Offices%20and%20Services/CommunityOutreach/JournalOfldeology/
NGOsinChinaarticle.pdf.

* Prodi R., Kinnock N. The Commission and Non-Governmental Organizations: Building a stronger Partner-
ship. European commission discussion paper. Brussels, 2000 // URL: http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex:52000DC0011.
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to evaluate and promote. Nonetheless, the United Nations articulates a «thick» definition
of rule of law so as to inure communities with substantive ideals such as democracy and
human rights; and that refers to a principle of governance in which all persons, institutions
and entities, public and private, including the state itself, are accountable to laws that are
publicly promulgated, equally enforced and independently adjudicated, and which are con-
sistent with international human rights norms and standards'.

The NGOs, the state and the market should have a triumvirate that should be character-
ized by organic harmony and balance, and in the process help establish rule of law?. Nev-
ertheless, with the atomization of state power and the travesty of the market in modern
times®, NGOs are now primed to not only act as gap-fillers but also as crescendos that will
relentlessly bring to the surface a consistent reproduction of the rule of law narrative®. But
how are NGOs conscientised and seen to be as germane agents of rule of law?

To start with, NGOs often manifest themselves as defenders of powerless communities
through advocacy, since they tend to have a more in-depth knowledge of social, cultural and
political contexts that characterize local communities’. One can, therefore, infer that, NGOs
through advocacy advance rule of law by empowering previously marginalized groups to
migrate into spaces where they can hold those in positions of power accountable®. For the
rule of law is a principle of governance that requires all persons, institution and entities,
public and private, including the State itself to be accountable to laws, and which are con-
sistent with fundamental human rights’.

When political and the market forces are constrained to bridge the society with the state,
it’s the NGOs that occlude the gap through provision of goods and services®. By doing so,
they advance justiciability of economic, social, cultural rights, besides facilitating the mar-
ginalized and poor communities to live in dignity, and therefore nurture the values that
support the establishment of the rule of law’. In times of disasters and calamities, NGOs
escalate sustainable peace and security by corroding extreme suffering, through material
and logistical support that ratchets up non-ephemeral improvement and reintegration of
victims. As such, NGOs are seen as fostering the re-establishment of rule of law by injecting
quality that reconfigures the society to be stable, and to thrust more priests and guardians
of the rule of law.

NGOs are also associated with transformative roles that intensify rule of law, such as
civic education. Civic education is a rallying banner around which amnesiac mindsets are

! Tamanaha B. Z. The history and elements of the rule of law // Singapore Journal of Legal Studies. 2012.
P. 232-247.

? Shah A. Non government organizations on development issues // Global Issues. 2005. June 1. URL: http://www.
globalissues.org/article/25/non-governmental-organizations-on-development-issues.

3 Ibid.

* Ashley 7. S., He P. Opening one eye and closing the other: The legal and regulatory environment for «Grass-
roots» NGOs in China today // Boston University International Law Journal. 2008. Vol. 26. Ne 1. P. 30-95. URL:
http://www.bu.edu/law/journals-archive/international/volume26n1/documents/29-96.pdf.

> Lang R. The role of NGOs in the process of empowerment and social transformation of people with dis-
abilities // Selected Readings in Community Based Rehabilitation Series 1: CBR in Transittion / ed. by M. Thomas,
M. J. Thomas. Bangalore, 2000. P. 1-20. URL: http://english.aifo.it/disability/apdrj/selread100/ngos_empowerment_
lang.pdf.

¢ Rule of law and democracy // Rule of Law Alliance. URL: http://rolalliance.org/rol-alliance-impact/rule-of-law-
democracy.

7 What is the rule of law? // United Nations and the Rule of Law. URL: https://www.un.org/ruleoflaw/what-is-
the-rule-of-law.

& See: Ashley 3. S., He P. Op. cit.

? Economiic, social and cultural rights // ASF. URL: http://www.asf.be/action/economic-and-social-rights.
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re-awakened and re-framed, and so that they can appreciate the essence of rule of law
values such as equal rights, freedom, democracy, common good, and that also facilitate
mobilization of enormous interest in active political participation'. In addition, civic educa-
tion articulates and justifies cognitive skills that nurture effective synthesis of political and
civic information, leading to a peaceful and resourceful influence of debate on public issues?.
Hence, civic education sponsors responsible citizens and empowered communities, so that
they can seriously scrutinize and challenge a predominant executive, and also re-engineer
repressive and superfluous legal and institutional frameworks. It’s also such citizens who
can negotiate for the rule of law paradigm, such as installment of governance where deci-
sions taken by the government are founded in law, and where all citizens are protected from
arbitrary decisions®. NGOs are therefore bound up with the primary currents of rule of law,
and which immerse methodologies and orientations that not only nudge the praxis of the
rule of law, but also the internalized theory of the rule of law.

In the arena of research, NGOs open up rich and non-trivial interventions that regularly
assert the rule of law through valuable research outcomes. When research wangles new in-
formation and communication technologies such as mobile phones, online mapping and re-
mote sensing, NGOs recasts and angles them towards pulverizing events that eclipse rule of
law, such as impending disasters, human rights abuses, and political repression among oth-
ers’. Therefore, NGOs are able to problematize and rearticulate the rule of law by address-
ing urgent societal and structural issues, which fuel and perpetuate inequality, antagonism
and stifle good governance. NGOs also torrent communities that have reached cul-de-sac
in their poverty, with established research interventions such as better nutrition guidelines,
integrated pest management, water purification technologies among others’; in order to
transcend and surpass back-breaking poverty which often attenuates the rule of law by ren-
dering otiose valuable visions such as justice, human rights, and freedom. Research is also
tangled with the rule of law when NGOs lobby for more research in a particular areas that
promote rule of law such as promotion of democracy, legal reform etc; when they commis-
sion research to campaign against human right abuses, gender equity among others; when
they use research outcomes in campaigning for poverty alleviation and good governance;
and when they cooperate with academic researchers in research undertakings that touch on
the concept of the rule of law®.

3. Constraining NGOs Financial Sustainability Containing the Rule of Law

It has always been perceived that the perennial loci of contestations facing NGOs in China
are government control or high demand for social services, but it’s the paucity of finan-
cial sustainability that is most stifling and more interminable’. What comes to light is that
most NGOs have stepped back from the seductive appeal of financial sustainability due
to intemperate lack of accountability and transparency, with only 30 percent of registered

! Civil Society and NGOs // International Organization for Migration. URL: https://www.iom.int/civil-society-
ngos.

2 Tbid.

* Promoting good governance // Global Development Research Centre. URL: http://www.gdrc.org/u-gov/doc-
oecd_ggov.html.

* Makri A. Science and NGO practice: Facts and figures // SciDev.net. 2013. May 22. URL: http://www.scidev.net/
global/capacity-building/feature/science-and-ngo-practice-facts-and-figures.html.

> Ibid.

¢ Halffman W. NGO and research // URL: http://halffman.net/ths%20topics/NGO%20research.htm.

7 The index of philanthropic freedom 2015 // Hudson Institute. Centre for Global Prosperity. URL: http://www.
hudson.org/cgp.
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NGOs meeting basic international standards for transparency and disclosure'. Moreover,
the wealthy class of Chinese entrepreneurs is explicitly and implicitly identified with maxi-
mization of economic and political interests through philanthropy? hence they are seen as
incapable of sustaining NGOs financially®. China is also defamiliarised with the weighty
weaponry of a mature corporate philanthropy, and which is quite imperative in increasing
choices and broadening opportunities for NGOs*, but it’s viewed more as a marketing strat-
egy rather than charity’. Financial sustainability of NGOs in China is also hindered by the
fact that, it’s at the provincial and sub-provincial levels and not at the national level that we
have many complex rules and requirements that require the approval of foreign donations,
and most of which tend to emerge suddenly®. The implication is that the Chinese NGOs
legal context ends up drawing a line between funding available to foreign NGOs and domes-
tic NGOs’, with more opportunities being guided and centralized in the latter than in the
former®. China is also characterized by policies that require NGOs to have high expenditure
rates, and of at least 70 % of the previous year’s assets, therefore constraining the growth of
endowment and therefore financial sustainability of NGOs’. The regulations in China also
limits and direct where NGOs funds can be invested, leading to the concentration of assets
in less risk-averse but low earning investment options, and therefore advancing further fi-
nancial resource insecurity due to low income that is realized from such assets.

NGOs in China can, therefore, be construed as confined in cut-throat competitive en-
vironment for the meager financial resource, and that magnifies expose to casuistry and
manipulation by donors. As such, NGOs will always stand to constrain the rule of law, since
they cannot project disinterested inquiry of an impartial actor. Impartiality is a fundamental
precept at the heart of rule of law, and it guarantees equality of treatment as well as en-
suring that the public does not have any grounds of concern in decisions made by NGOs".
When the Chinese NGO legal context targets and privileges funding of domestic NGOs
than it does to foreign NGOs, it undermines the rule of law by propelling widespread trans-
plantation and submersion of inequality. The starting point of rule of law in any country
is that every individual or institution is entitled to the same level of dignity and respect,
and should also have same rights and obligations'®. The maladies of financial sustainability

! Huang Y. Why has philanthropy failed to take off in China? // The Diplomatic magazine. 2014. May 31. URL:
http://thediplomat.com/2014/05/why-has-philanthropy-failed-to-take-off-in-china.

2 Shoujin Z., Caccamo M. Review and revision: Theory and practice of corporate philanthropy in China // Journal
of International Business Ethics. 2013. Ne 6 (1/2). P. 42-56. URL: https://search.proquest.com/docview/1478018215?pq-
origsite=gscholar.

* Schmitt K., Leisinger K. M. Corporate Responsibility and Corporate Philanthropy. N. Y., 2011. P. 15. URL: http://
www.un.org/en/ecosoc/newfunct/pdf/leisinger-schmitt_corporate_responsibility_and_corporate_philanthropy.pdf.

* See: Shoujin Z., Caccamo M. Op. cit.

> Johnson P. D., Saich T. Values and Vision: Perspectives on Philanthropy in 21 Century China // The Ash Center
for Democratic Governance and Innovation. URL: https://ash.harvard.edu/files/ash/files/valuesandvision_perspec-
tivesonphilanthropyin21stcenturychina_english.pdf.

¢ Sidel M. China // ICNL-NGO law monitor. 2011. February 17. P. 10. URL: http://unpanl.un.org/intradoc/groups/
public/documents/un-dpadm/unpan044379.pdf.

7 Wrest S. Funding China’s civil society-tax incentives, donation law, and the role of foreign charities. // China
Business Review. 2017. January 13. URL: http://www.chinabusinessreview.com/funding-chinas-civil-society-tax-in-
centives-donation-law-and-the-role-of-foreign-charities.

8 Ibid.

° See: Johnson P., Saich T. Op. cit.

1 Tbid.

! Neate F. The rule of law: Perspectives from around the globe. L., 2009. P. 112.

2 Ibid. P. 14.
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have also exacerbated endemic corruption and financial scandals in Chinese NGOs' since
employees become subjected to income and job certainty. As such NGOs facilitate the con-
tainment of the rule of law by being vehicles of corruption, a vice which favours discretion
and arbitrary decision making, rather than rule following®. More importantly, financially
constrained NGOs in China will always have a proclivity to spend much of their time reach-
ing the subterranean concrete for more donations, and consequently, they cannot serve to
focus and augment NGOs activities, and that often correlate with the rule of law.

4. Straitened Human Resources: Juxtaposing NGOs and the Rule of Law

The existence and operationalization of NGOs in China is highly constrained by lack of ap-
propriate human resources, and as evidenced by the 2012 Conference Board report, which
underlined the fact that NGOs lack experienced talent, ready and willing to work for them®.
To start with, there is lack of robust training and familiarization with work processes that
concern NGOs, and which is attributed to sub-standard recruitment processes that tend
to invite weak candidates®. In addition, very few skilled people consider pursuing a career
with Chinese NGOs because of low pay, and which makes it impossible or very difficult to
raise a family®. Problems of low pay can be explicated by the fact that NGOs development is
still at its infancy, and therefore the average salary is not attractive®. Working for NGOs in
China is also not seen as prestigious and in vogue with modern corporate trends since it’s
estimated that 70 % of employees in the NGOs sector are young women whose employment
does not have a high status in the society, and their job tenures are characterized by a high
turnover’. More to that, the working conditions of most Chinese NGOs are also perceived
as incapable of attracting and retaining highly qualified male and female employees®. As
such, working for NGOs has not gone mainstream, and very few graduates and profession-
als would settle down for a career in them’. Another drawback to Chinese NGOs human
resource capacities is lack of adequate or underdeveloped volunteering capacity, therefore
NGOs cannot effectively tap the influence and the social value of volunteer service, and
which has the propensity to strengthen social capital, rebalance the economy and address
inequalities'. Matters are further worsened by the fact that NGOs face the challenges of hu-
man resource development individually and try to change the image of the sector for their
own good, but that’s a slow and fragmented approach to bringing the change the NGO sec-
tor desires'.

There is no doubt that human resource constraints have accelerated legitimacy crisis in
Chinese NGOs, therefore overpowering and stifling the rule of law. According to rule of law

! See: Ashley 3., He P. Op. cit.

2 Santos A. The World Bank’s Uses of the «Rule of Law» Promise in Economic Development // The new law and
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theorist John Rawls, institutions can only be legitimate when they are well-ordered and people
enjoy minimum rights to sustenance, formal equality and security'. By corollary, the legiti-
mating function of the rule of law can be assumed as presaged in Chinese NGOs, since hu-
man resources are not guided by a common good conception of justice’. When Chinese NGOs
acquiesce in the sub-standard recruitment of human resources, they fail to meet the standards
that recruitment rules must satisfy. As such, NGOs undermine the rule of law by engaging in
norm-setting that challenges the legality of universal norms and standards. Another take to
this problem is that, lack of suitable to the purpose and competent work force has obviated
fodder and catalyst for weak internal governance, and which therefore becomes predisposed
to changing the rules as they desire and not following the appropriate procedures. The rule
of law requires that every power that creates or enforces rules be seen as limited by law?;
hence NGOs in China cannot vociferously tout themselves as a bulwark against vigilantism.
The collective phenomenon of ill-prepared and less qualified personnel in Chinese NGOs has
also meant that they cannot synchronize with democratic management mechanisms, therefore
obscuring energy and force of the «NGOs empire»®. That way, they cannot effectively seek
to serve or prioritize the interests of the people they serve, hence the egregiously harmful
financial scandals in the recent past. The doctrine of rule of law is intimately bound with the
practice of democracy since democracy promotes responsibility, reciprocity, trust and the em-
bodiment of the will of all®.

5. Limitations of NGO legal context: trifling NGOs and rule of law consonance

In the last few decades, the government of China has been liberalizing the legal context in
order to realize broader governance initiatives, such as civic participation and rule of law®.
But despite such laudable efforts, more palpable initiatives are needed to gap-fill the exist-
ing legal lacuna in the NGOs context. It has come to light that there is need to appropriate
corporate philanthropy in China beyond its current significance since there is a yawning
discrepancy between China’s economic prosperity and the magnitude of a charitable dona-
tion’. Corporate philanthropy should, therefore, be enshrined in law so that corporate orga-
nizations in China can wake up to wider social responsibilities, and in a way that ensures
that the whole idea gets integrated into Chinese business culture®. China also needs specific
regulations and laws to embrace millions of miscellaneous informal NGOs, that can’t qualify
national registration or official documentation at lower levels of government, but are con-
doned because they have enormous public benefit’. In the realm of volunteering, China
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suffers from lack of laws to protect volunteers when they are participating in volunteering
services and lack of clear regulations for different kinds of volunteer groups'. Hence, NGOs
in China cannot be influenced effectively by volunteer service, and which is imperative in
complementing human resource capacities. In addition, the immediacy for self-regulation
codes of good practice is also very palpable in China more than ever before, with the recent
financial scandals denoting ineffective oversight in the NGO sector?. Such «soft laws» would
facilitate NGOs in China to institute their own regulatory mechanism, as a way of mak-
ing known their good intentions, sound values, and the ability to be accountable for their
actions®. Self-regulation codes of good practice have the potential to legitimize the NGOs
sector in China, by limiting the reputational damage that has been caused by the unaccount-
able behaviour of some NGOs, and in a way that fortifies internal governance*.

With a limited legal context, NGOs in China cannot be idealized as a «magic bullet»
that can target and fix problems in the society, and in a way that infuses the rule of law.
To start with, the inadequacy of the legal context has ensured that the current legal frame-
work projects illegal exceptions, thus NGOs working outside the realm of law constrain the
widespread acceptance of the rule of law. The rule of law embodies equal subjection of all to
ordinary law, and the absolute predominance of ordinary law so that there is no opportunity
for arbitrary authority®. When the legal context fails to nudge and mature corporate philan-
thropy, the culmination is stymied NGOs activities, leading to shielding of individuals and
institutions from achieving broader outcomes and therefore constraining the rule of law. The
rule of law is an enabling framework for the society to achieve broader outcomes through
the advancement of their own interests, enablement of other development goals, and to go
about their own daily life; thus contributing to conflict prevention, peaceful dispute resolu-
tion, gender equality and tackling of discriminatory practices and laws’. Moreover, when
China is seen as lacking relevant laws and regulations that govern how NGOs relate to the
society, the authorities and to each other, the establishment of rule of law is seen as fore-
shadowed. According to legal scholar Lon Fuller, the law must exist in order to institute the
rule of law’. The rule of law, therefore, thrives only when it can limit institutions such as
NGOs through pre-existing, clear, and known laws; and when it can also require them to
accept and abide by these rules®. Lastly, an inadequacy of laws in the Chinese NGO legal
context hinders varying forms of recognition in the NGOs context such as equal freedom,
respect for a diversity of viewpoints, among others; since enforcement of specific laws re-
lated to these norms of justice is lacking’. Justice cannot exist without the rule of law since
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rule of law ensures the neutrality of principles and that justified rights have the appropriate
form, therefore confronting social conflict by promoting social harmony'. Moreover, one can
also allude that the rule of law is undermined and therefore justice, when individuals cannot
avail themselves the laws related to NGO context due to inefficiency of the state to induce
and enact such laws; incompetency of the legal profession to challenge such legal vacuums
based on constitutional rights; or failed recognition of international legal instruments.

6. Conclusion

The outcome of this paper is unanimous that the idea and the fact of NGOs has profound
implications on the rule of law, and has the potential to export the rule of law construct if
NGOs are assiduously fortified and rationalized. As expected the findings of the study show
that the Chinese NGOs cannot significantly be associated with the rule of law, most prob-
ably due to lack spotlighting, diagnosis and debate on embryonic structures that hold them
back. The paper also shows that Chinese NGOs legal context is incapacitated in influencing
NGOs significantly, and so that they become a powerful gravitational force in the rule of
law spaces. The overall implication is that the correlatives of NGOs and rule of law with
Chinese characteristics become hard to entrench in the Chinese context.

Given the above major impediments, the paper suggests that there is need to forward the
concept of modern strategic philanthropy to private wealth holders in China, and which un-
derscores high awareness of institutionalized philanthropy? embracement of philanthropy
to advocate policy change and therefore influence government action; deployment of impact
investing in social echelons; exploration and utilization of the profit motive in solving com-
plex social problems’. Consequently, the Chinese NGO context would register innovation
and predictability of donations to NGO causes. In addition, there is also a need to promote
conscious, constant and voluntary philanthropic spirit for public good. Previous studies in-
dicate that donations to NGOs are not sustainable since they are irregular and tend to bal-
loon when national disasters occur®. It has also been observed that the socialist state welfare
system in China eroded the culture of charity’; hence the Chinese have been conditioned
to be takers and not givers. Therefore there is a need to rearticulate a modern concept of
philanthropy in China, and in a way that ensures synchronization with Chinese character-
istics of benevolence; so that individuals and communities can be reshaped to be relevant
and receptive to philanthropy that underscores anonymity and tackling of long-term social
problems in communities®. China also needs to facelift the Chinese domestic legislation in
order to protect and enhance philanthropic rights; and so that that philanthropists are pro-
tected, and that modern developments, old cultures and attitudes do not constrain philan-
thropy. The exponential growth of NGOs in China has been instrumental advancing their
revenue insecurity, and therefore the alternative idea of further accentuating marketisation
and commercialization should be spotlighted, in order to diminish donor dependency and
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conversion of Chinese NGOs into social enterprises'. What is also evident is that NGO man-
agement boards need to be given more leeway on where NGOs funds can be invested, so
that prolific income generating streams can be harnessed, while the government focuses on
risk mitigation aspects in such endeavours®.

When it comes to the realm human resource constraints, capacity development in Chi-
nese NGOs is rudimental and therefore at primary stages. However, the study observes that
positive progress has been registered through such initiatives as the Executive Management
program for NGOs leaders by Philanthropy Research Institute in cooperation with the Uni-
versity of Indiana; Project 1000 to provide 6 month part-time training to 1000 NGOs, among
others®. Much more need to do, and NGOs in China can easily blur and overcome capacity
constraints by thread weaving a veneer of cooperation with foreign NGOs, so as to ensure
transposition of skills and expertise, sharing of best practices, and drawing on a wealth of
experience that suggests solutions to complex issues touching on NGOs*. Review of current
NGOs regulations that stipulate limits for payroll expenses to 10 % should be heightened®
so that NGOs can attract experienced talent, ready and willing to work in for them through
better remuneration®. In addition, Chinese NGO should vociferously: establish links with
reputable domestic and foreign companies to offer effective training that is well tailored
for Chinese NGOs; search and tap high quality pro-bono services to ameliorate capacity
development; encourage skills-based volunteering programs in Chinese NGOs in order to
improve corporate skills in such areas as project management, marketing, communications,
bookkeeping and financial controls, and which are severely underdeveloped in Chinese
NGOs’; amplify Chinese annual charitable fairs so that international tech companies can be
tapped to provide affordable training solutions, softwares and hardware?®; optimize utiliza-
tion of the upcoming concept of Chinese NGOs incubators, to propel human resource train-
ing and assessment’.

The paper also suggests that it would be plausible and imperative to displace banal Chi-
nese NGO legal context through borrowed clothes of rule of law reform, so as to ensure
reform that is specific to the NGO sector. This would be a very comprehensive solution, and
that would have instrumental and intrinsic importance in forging, re-ordering and re-allo-
cating legal priorities so that a quintessential NGO context can be registered. It would also
facilitate particularized grievances and concerns from NGOs and citizens to be channelled
directly into the legislative or executive decision-making process, and so that persistent de-
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ficiencies in the Chinese NGO legal context can be re-casted or decimated decisively’. The
gist of the reform process would be that many opportunities would be availed legally for
NGOs to «nail their colours to the mast» so that they don’t become an amorphous animal,
while also ensuring that the state does not have the leeway to hurry them up the hill and
down the dale.

Lastly, this paper contributes to the discourse of monitoring and evaluating the rule of
law in China by suggesting that, if pressure of various dimensions can be mobilized to bring
about a Chinese NGO architecture with deflected impediments; it would be possible to in-
augurate a new weighting for the rule of law rubric, and one that differs from others in that
rule of law fanning out from NGOs activities would be directly measured. This study discov-
ered a few intrinsic and extrinsic variables with significant impact on NGOs activities, and
therefore the rule of law, and which can function as indicators of a rule of law index. They
include the extent of efficacy of internal leadership; extent of promoting of philanthropic
rights; and the extent of optimization of foreign and local donations. These variables match
most of the current indicators in the rule of law area, in that they belong to the categories
of structure, input and process, and which further points to the need for further research to
come up with outcome indicators®. They can also be regarded as bottom-up indicators since
they look at the needs for NGOs to function effectively so as to infuse the rule of law®. The
idea is breathlessly novel and would be the best monument of rule of law in China, however
further research is needed in order to concretize it, and in a way that will occlude impover-
ished visions of rule of law.
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IMOJIUTUKO-TEPPUTOPUAJIBHOE YCTPOUCTBO
I0J)KHO-A®PUKAHCKOI PECITYBJIMKU:
OCOBEHHOCTU 3THUYECKON OPTAHU3AIIUU IMPOBUHIIUN

Kysnenona Csetisiana CepreeBHa

Kannunar :opuandeckux HayK, JOLEHT Kadeapbl KOHCTUTYLMOHHOTO IIpaBa
YpabCcKoro rocyapCTBEHHOTO Iopuanieckoro yuusepcurera (Exarepunbypr),
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Aemop obpawaemcsi K 60npocy 0 Kpumepusx, usOPaHHbIX 20cy0aApPCEoM 0TI NOTUMUKO-meppu-
mopuarvroti opeanuzayuu IOAP, ocyujecmenennoti nocie nadenus pexcuma anapmeuoa. Ha ocHo-
6aHUU UCMOPULECKO20 U AHATTUTHUUECK020 NO0X0006 PACCMAMPUBAIOMCS 0COOEHHOCTU IMHUUECKO-
20 cocmaga nposunyuil IOxcno-Agppuxarnckoti Pecnybnuxu u ux ¢opmuposaHus 6 KOJOHUATbHBLU
nepuod. Ymeepaucoaemces, umo xoms IOxuHo-Agpuxanckas PecnyOmuxa nocie nadeHusi peicuma
anapmeuda usbpana nosumuky 60pvovl NPOMUE PACOGOT U IMHUUECKOT cezpecayull, UCNOIb306a-
HUe UCMOPUUECK020 KPUmepus npu GopmMuposaHuu epanuy, HoBbix NPOSUHYUU NPUGETIO K Nosse-
HUI0 CPABHUMETTLHO 00HOPOOHBIX NO C60EMY SMHUUECKOMY COCMAGY Meppumoputl, umo no3eossem
uccred06amy KOHCMuUMYYUuoHHo-npasosyio deticmeumernvrocmy FOxcno-Agpuxanckoti Pecnybmuku
uepe3 NPU3My ee MYTbMUIMHUUECKOT NPUPOOLL.

Kniouesvie crosa: nomumumuko-meppumopuanvhoe ycmpoiicmso, IOxno-Appukarnckas Pecny6-
JIUKA, SMHUYECKULl COCMA8 HAceleHUs

THE POLITICAL-TERRITORIAL STRUCTURE
OF THE SOUTH AFRICAN REPUBLIC:
THE FEATURES OF ETHNIC ORGANIZATION OF PROVINCES

Kuznetsova Svetlana

Ural State Law University (Yekaterinburg),
e-mail: bachelorswifel@rambler.ru

The author examines the criteria chosen by the state for the political and territorial organization
of the Republic of South Africa after the fall of the apartheid regime. Based on the historical and
analytical approaches, the ethnic structure of the South African provinces and their formation in
the colonial period are considered. According to the author’s point of view, despite the fact that af-
ter the fall of the apartheid regime the South African Republic had chosen the policy of combating
race and ethnic segregation, the usage of historical criteria to the formation of new provinces led to
the emergence of ethnically homogeneous territories. Such ethnic organization of the provinces let
us investigate a constitutional-legal reality of the Republic of South Africa through the prism of its
multi-ethnic nature.

Key words: political and territorial structure, Republic of South Africa, ethnic composition of the
population

I0>xHO-Adpukanckas PecryOnmka, m3BecTHas KaK OoCyJapCTBO «PAy»KHOW HALMM», OT-
JIMYAeTCs PACOBBIM U STHUYECKUM, PeJINTMO3HBIM, I3bIKOBBIM MHOrooOpasuem. Ha Teppu-
TOPUI TOCYRapCTBa IPOKMBAIOT YepHble adpUKaHLBI (PeUb UAET O KOPEHHOM HaceJIeHNUN

" CraThs HamMCaHa B paMKax MCCIIE{OBaHMsI, BBIIIOJHIAEMOTO 3a CUeT cpeAcTs rpanra [Ipesunenta Poccuitckont
denmepanuy A1 rocyJapCTBEHHOI MOAAEP>KKM MOJIOABIX POCCUIICKIX YUEeHBIX — KaHAMAaToB Hayk MK-8057.2016.6
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apUKaHCKOTO KOHTMHEHTA), Gesible adpUKaHIIbI, MHAYCHI / a3MaThl ¥ LIBETHOE HaceJeHIe
rocyfapcTa’. 3aKOHOMATEIBHO BBIIENIEHNEe PAcOBBIX Ipymn Ha Teppuropun IOxHO-Ad-
pUKaHCKOi Pecry6Onuky He IpefyCMOTPEHO, OJHAKO IIPU IIOATOTOBKE CTATMCTUUECKUX
JAHHBIX O JeMOTpaduUecKoll CUTyalu B TOCYAapCTBe TaKoe AeJIeHNe JCIIONb3yeTcs, KakK
n 70 set Hasan. Ilo pesynbraTaM nepenncu HaceJeHNs, IpoBedeHHON B 2011 r., KOpeHHOE
HacesieHne I0xHo Adpuku cocrapisger mopsaka 79,2 % HaceneHMs, Oeble appUKaHIIbI —
8,9 %, nuBeTHbIE — 8,9 %, B TO BpeMs KaK UMCIEHHOCTb MIHIYCOB I a311aTOB JOCTUTAET JINIIIb
2,5 % Bcero HacesleHys ctpaHbl’. [Jlo 1991 r., kxorma OpLI yIpasgHeH AKT O perMCTpaliiy
HaceJleHns 1950 T., cTaTHCTUYecKue HaHHbIe BKIOYAIN B ceOs MHQPOPMAIUI0 He TOJBKO
0 pacoBOM IIpeICTABUTEIBCTBE HACEJEHMs, HO TaKkKe 00 MX 3THUYECKON IIPUHAIJIEKHO-
ctir’. OgHAKO CerofHs CTATUCTMKA VICKIIOYaeT aHAJIM3 JAHHBIX 00 STHIMYECKOM COCTaBe
HaceJleHId rocypapcrsa. O3Havaer ju 910, uto I0xHO0-Adpukanckas PecriyOnuka He npnm-
3HaeT CBOJ MYJIbTMITHMYECKOI XapaKTep?

[Ipeambyna Koncturyuun IOxHo-Adpukanckoit PecyOauku 1996 r. HaumHaeTcs co
cioB: «Msl — Hapop IOxHoM Adppukn... BepuMm, uro IOxHas Adprka NpMHATIEKNUT BCEM,
KUBYIIVIM B Hell, 0ObeAVHEHHBIM B HaIlleM pa3HooOpasum...». Koncrurynmonnsiit Cyx
IOAP B 2016 1. B meste «eopoo0 Tceare npomus Agpugopym u opyeue» pacKpbLI COmepKaHIe
IPUHIUIIA «eIMHCTBA B Pa3sHOOOpa3i», BBIAEINB IBa €ro acleKTa:

pacossrit: «IOxHas Adpuka Gosbllle He IPUHALIEKUT TONBKO ,06enpiM” mogaM. OHa
MPUHAJJIEKUT BCeM HaM, KTO JKUBeT 37[eCh, B HAIlleM PasHOOOpas3um»;

KyabTypHbIL: «[Ipu3HaHme M coxpaHeHUe KYJbTYpPHBIX IIpaB OUeHb Ba)KHO B HallleM
KOHCTUTYLIMIOHHOM 00II[ecTBe. ITO IIOMOTaeT rapaHTUPOBATh MEeHbUUHCMEAM (3Tech 1 fa-
see KypcuB Haul — C. K.), B TOM 4McJe KyJbTYPHBIM, JIMHTBYCTUUECKUM VM 3MHUUECKUM,
YYBCTBO IIPMOOIIEHHOCTI U 3aIMMUIIEHHOCTU. 9TO HEOOXOAMMO He TOJIBKO JIS 3aI[UTHI UX
UHTEpecoB. ITO TaKXe HEOOXOMVMMO MJI COXpAaHEHMs KyJIbTypPHOTO PasHOOOpasus, KOTO-
poe SBIIeTCS LEHHOCTBIO JUIS TOCYAapCTBEHHOM CaMOOBITHOCTII»®.

B coorserctBuu ¢ u. 3 cr. 9 Koncruryunn IOAP 3amperniaercsa «HecIpaBeaynBas IIps-
Mas MM KOCB€HHas OMCKPMMMHALMSA CO CTOPOHBI TOCYAapCcTBa Ha OCHOBAHUM Pachl, 110J1a,
CeMEeITHOTO IIOJIOXKeHNUA ¥ OepeMeHHOCTH, SMHUUeCK020 Y1 COLVAIBHOTIO IIPOVICXOXKIAEHIS,
I[BETa, CEKCYaIIbHOI OPMEHTALNI ¥ BO3PACTa, HATMYNA NHBAIMIHOCTY, PEJINTUN, YOeXKIe-
HUI, KYJbTYPHI, I3bIKa U IIPOMCXOKICHNI».

N3 ananmsa pentenus Koncruryumonsoro Cypa IOAP u mosnoxxenus 4. 3 cr. 9 Kosc-
tTurynuu IOAP MOXHO cHesaTe BBIBOJ, UTO 3THUUYECKOE PasHOOOpasye B TOCYHapCcTBe He
OTpUIIAaeTCs, OJHAKO IPUHLNII «eAMHCTBA B PasHOOOpasMM» SBIISETCS OIPeelITIOLIM
pu GOPMUPOBAHNY HOBOI IOJIUTUKY TOCYyAAPCTBA, KOTOpas HODKHA B KOPHE OTJIMYATHCS
OT MAell paHee NpoLBeTarollero amaprenpga. C yueToM TOTO 4YTO MAEOJOTMS amapTenpaa

! Kiaccndumkarnusa HaceleHMs II0 pacoBbIM rpymmam B IOxHOM Adpuxe 3apogmiack B 310Xy amapTenaa
M Hallla CBoe OoTpakeHMe B Akre o permcrpanuu HaceaeHms Ne 30 1950 r. (The Registration People Act Ne 30
of 1950). B cooTBeTcTBUM €O CT. 5 AKTa «KaKObIIl UEIIOBEK, Ube MM BKIIOUEHO B PErMCTPALMIOHHBIE CIIUCKI,
JOJDKEeH OBITh OTHECEH K OMHOI VM3 CJIERAYIOLUX KaTeropumil: GeJIblil, IIBETHOI VIV MECTHBI. B ciyuae, eciu nnio
OTHECeHO K KaTeropuy I(BETHOTO HacCeJeHWs VJIM MeCTHOTO HacCeJeHMs, TO OJHOBPEMEHHO OHO MOJDKHO OBITh
OTHECEHO K 3THIYECKOI MM VHOI IPYIIIe, KOTOPOIl OHO IIPUHAIJIEKNT». [1035Ke B OTHENBbHYI0 KaTETOPUIO CTaII
BBIZIEJIATH a311aTOB I MH/YCOB, UTO ObLIO 00YCIOBIEHO X IpUTOKOM B IOxHYI0 AdpuKy B Iepros ee KOJOHU3ALINIA
6purannamu B XIX B.

? Census in brief. Statistics South Africa. 2011. URL: http://www.statssa.gov.za/census/census_2011/census_prod-
ucts/Census_2011_Census_in_brief.pdf.

* Identifying Potential Ethnic Conflict: Application of a Process Model / ed. by Thomas S. Szayana. Santa Monica,
2000. P. 190.

* City of Tshwane Metropolitan Municipality v Afriforum and Another [2016] ZACC 19. Case CCT 157/15..
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OCHOBaHa Ha PacoBOI U 3THMUeCKON cerperarmy, IOxHas Adpuka ¢ IIOMOIIBI0 HOBOTO
LIEHHOCTHOTO IIOAXOJa IIOITBITANaCh YUPEOUTh IOCYyHApCTBO €OMHON HAlUM, B KOTOPOM
9THUUECKOEe pa3HoOoOpasme YXOOUT B TeHb, a IIpU3HaHUE U oOeclleueHNe peans3aliui

IIpaB KyJbTYPHBIX ¥ JIMHIBUCTUYECKUX TPYII SBIAIOTCI OTHONM M3 BaKHENMIIUX 3amad
rocymapcrBa. Kak ormeuaer [[x. [Imombo, «B IOxHOiT Adpuke sTHuMUecKme pasimyms
BKJIIOUAIOT B ceOsi KyJIbTYpHBIE U JIMHTBUCTUUECKMe ocobeHHOCTHU. [loaTOMy aHIrInuaHe,
appuKaHepsl, 3yJy U Koca MPEeACTaBJISIOT co00l dTHMUECKNMe Ipynibi»'. [laHHOe yTBep-
KIeHMe KaXeTCsI BEpHBIM, HO HEOOXOAMMO OTMETIUTh, UTO €CJIM pedb MIeT O MEeCTHBIX ad-
PUMKAHCKIX A3bIKaX, TO BJIaJeHNE MIMI B KQUECTBE IIE€PBOTO A3bIKa YK€ II03BOJIIET YCIOBHO
OTHECTM UX HOCUTeJEN K TOJM MJIM MHOM 3THU4ecKol rpynme. OqHako B OTHOILIEHUN Ha-
ceJIeHUsI, KOTOpOe TOBOPUT Ha aHTJIMIICKOM U adprKaaHC, IPUMeHEHUs JINIIb JIMHTBUCTI-
YeCKOTO IPM3HAKA HEeJOCTATOUHO: OOJIBIINHCTBO a3aTOB, MHAYCOB I I[BeTHOE HaceJeHIe
CTpaHbl MCIIOJIB3YIOT NaHHBIE A3BIKI B KauecTBe IIEPBOTO, He ABJIAACH IIPeCTaBUTEIIMU
9THIYECKNUX OpUTaHIeB WM appUKaHEepOB, MX ITHUUECKYIO IIPUHAJIEKHOCTb OIpeaess-
I0T B IIEPBYIO OUYepeb UX VICTOPUKO-KYJIbTypHbIe 0COOEHHOCTI.

ITo pesymbraTam mepenucu 2011 r., Hambojee pacIpOCTPAHEHHBIMU Ha TEPPUTOPUN
IOAP sBnsrotTcs si3biku 3yay (22,7 %), koca (16 %), appukaanc (13,5 %), anraniicknii (9,6 %)
n cenenu (9,1 %)% Ilpu 9TOM B CTATMCTUYECKUX HAHHBIX OTMEUAIOTCS MECTa IIPEUMYIIeCT-
BEHHOTO IPOXMBAHMA TOM IV MHOM JIMHIBUCTIUECKOI rpynnsl. Tak, Koca gBigeTcd mnep-
BBIM SI3BIKOM JJI OoJiee ueM TpexX ueTBepTeil HaceleHMs Bocrouno-Karckoi mpoBuHIMNI
U KaKJOT'0 UeTBEepTOTo kKuTend 3amamHo-Karckoil mpoBMHUMY; B IpoBMHINM KBasymy-
Haran GoJyee Tpex ueTBepTell IPOKMBAIOIIUX VCIIOIB3YIOT B KAUeCTBE IIEPBOTO 3yJIYCCKIIL;
adpuKaHepbl COCTABJIAIOT IIOJIOBUHY HaceleHus Ha Teppuropun 3amagHo-Kamnckoir u Ce-
Bepo-Karnickoit npoBuHuuii; Ha tepputopun Ppu-CTelT IperMyIeCTBEHHO MPOKMBAIOT
MpeACTaBUTENN JIMHTBUCTUYECKON Ipynnbel cecoTo; B CeBepo-3amagHOil NMPOBUHLUUN —
cercBaHa; B JIMMIIOIIO GOJBIIHCTBO COCTABJISAIOT CelefM. B CBA3M ¢ TaKMMMU CTaTUCTIUe-
CKMIMIU II0Ka3aTeJIIMI BO3HMKAET BOIIPOC: OKA3aJIM JIM BIVSHINE STHUUECKIEe 0COOeHHOCTH
HaceneHus IOxHOo-Adpukanckoil PecriyOnmkm Ha IOTUTUKO-TEPPUTOPUATBHYIO OpTaHMU-
3alMI0 ToCcygapcTBa’?

Ceromus IOxxHO-Adpmkanckas Pecriybnmka mo cBoeMy IOJIUTHUKO-TEPPUTOPUATIBHO-
My YCTPOJICTBY IIpeACTaBjIsieT CO0O0J COI03 AeBITU HpoBuHUMIL: Bocrouno-Kamckas, Ce-
Bepo-Kanickaa n 3anagHo-Kanckag, @pu-Creiir, I'ayrenr, Ksasyny-Hartan, Mnymananra,
Jlumnionno n CeBepo-3anagHas IPOBMHIMA, UTO HaAILIO oTpaxkeHue B cT. 103 Koncrury-
unu IOAP. B nporiecce paspaborkn npoekra Bpemennoit koucturyunun IOsxHo-Adpukan-
ckoit Peciybumkm 1993 r. akTMBHO 0OCY’KHAJICS BOIPOC O IOJTUTUKO-TEPPUTOPUATIBEHOM
YCTpPOJICTBE TOCYAapCTBa: paCCMATPUBAJIICh BAPMAHTHI Kak (eTepaTBHOTO YCTPOVICTBA Ha
npumepax Munum, HIBertnapun, Kanaaer, Coequuenneix llItaToB AMepuku, Tak U yHU-
TApHOTO yCTpoiicTBa. BBuay Toro uro «demepanuam umeer qoiryro ucropuo B IOxHOI
Adpuxe... B 1909 rony Coro3 IOxHoit Abprkn yupenmia yacTUIHO (emepaTuBHOE TOCY-
JapCTBO, IOJIUTUKO-TEPPUTOPUATIBHOE YCTPOIICTBO KOTOPOTO, OAHAKO, MMEJIO 3HaueHUe
JUIIb Ui 6eoro HacesleHMs... [JaHHBIN OIIBIT IIOJIHOCTBHIO ITOJOPBAI UACK (eaepannsMa
B Ii1adaX AQpMKaHCKOrO HalMIOHAJIBHOTO KOHTpecca, OCHOBAHHOTO Ha 3THUYECKOM pas-
HoOoOpasuu HaceneHus. [l AQprKaHCKOro HAIMOHAIBHOIO KOHrpecca HoBas IOxHO-Ad-
pukanckas Pecniy6imka moypKHa ObLIa CTaTh YHUTAPHBIM TOCYAapCTBOM i 6€3pacoBOTro

! Piombo 7. Institutions, Ethnicity and Political Mobilization in South Africa. N. Y., 2009. P. 48
2 Census in brief. Statistics South Africa.
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obirectBa»'. B To jxe BpeMs Apyrasf 4acTh HACeJeHMS CTPAaHBI — «B OOJIBIIIEN CTeIleHN Oe-
JIble MapTUM, IONAEPKIBAIOIINIE AMEPUKAHCKYI0 MOJIENIb CAEPKEK U IIPOTMBOBECOB, a TaK-
)Ke OTHesIbHbIe adpUKaHephl, MeUTaIIle O COOCTBEHHOI TePPUTOPUM IS CBOEIl STHIYe-
CKOJI TPYIIIBI»%, — MpuAepKuBajlach uaen gemepaTnBHOrO yCTPOIICTBA.

He6aTe1 0 OyAyIleM TeppUTOPUATBLHOM YCTPOIICTBE rocygapcrsa B 1993 r., mpu moaro-
TOBKE TeKCTa BpeMeHHOI KOHCTUTYUMH, JJIVIINCh IIOPSAAKA IOJIyroa; MO X pe3yabTaTaM
KoMmuccnda nmo gemMapkanum 1 qeJIMMUTALUN [ITATOB, IPOBMHUNIA U1 PETMOHOB IIOATOTOBYI-
JIa TIPOeKT rpaHui Oyaymux npoBuHLmit. B mokimage Komuccnnu BeImensanch ciaenyome
KpuTtepuu A GOpMUpPOBaHNS IIPOBMHINIL: COLMAIBHO-9KOHOMIUECKOE Pa3BUTHUE, COLI-
anpHas MHPPACTPYKTypa, KapTa CYIIEeCTBYIOLIIVX IPOBUHIMAIBHBIX, PAIOHHBIX M MHBIX
TpaHNL, MHCTUTYIMOHAIbHAS ¥ afMUHNICTPATUBHAs 00eCIleueHHOCTh, (PMHAHCHI U T. A.°
B mrore ObLT yTBepKHAeH IPOEKT O CO3MaHMM CIEeRYIOIINX NEBATY IPOBMHIMIT: BocTou-
Ho-Kanckag, Cesepo-Kanckad, 3anagHo-Kanckas nposmHuum, Boctounsii TpaHcBaasb,
Cesepusbiil Tpancsaans, KBasymny-Hatan, CeBepo-3anagnas nposuHIms, [Iperopna-Bursa-
Tepcpana-Bepeennrunr u OpamkeBoe CBobomHoe rocymapcrBo’. Kak ormeuaer P. I'purrc,
Ha oIpefesieHMe I'PaHNUI] IMPOBMHINI BO3JECTBYE OKa3ajla PACCTAHOBKA ITOJIMTUUYECKUX
CIJI Ha TOJ VUIM MHOW TePpPUTOPUM, T. €. IOJUTIYECKUe IMapTUy ObLIN 3allHTEepPeCOBAHbI
B TaKUX IPOBUHIMAX, I/Ie OHYM MOIJIM IIOJIYYUTH GOJBIIMHCTBO. VIMEHHO Tak OH 000CHO-
BbIBaeT nosiBiaeHue npouHIuy Ppu-CreiiT, KOTOpas ABIAETCS CaMOIl GOJIBIION IIPOBUH-
I1ell ¢ caMbIM HU3KUM IoKasateseM BBII. B meficTBuTeIbHOCTM IIPY yCTAHOBJIEHUN T'pa-
HIIL] HOBBIX IPOBMHIMIA, KaK M OTMEYAJIOCh B MOKJIAAe, BAXKHYIO pOJIb CBITPAIN MMEHHO
JMICTOpMYECKYE TPAaHUIBbI OTAEJIbHBIX TEPPUTOPUIL, BOIIEAIINX B COCTAB IIPOBO3IJIACUBIIIEI
He3aBUCUMOCTD 0T Bennkobpuranuu IOxuoit Adpukn.

I'parnnsr coBpemennon IOxHo-Adpukanckon Pecriybnmkn gopmmpoBatucy Oexpimn
KOJIOHM3aTopaMy — rojimaanaMu un anrianuanaMmu. JOAP nmossunace Ha KapTax Mupa Kak
He3aBJICUIMOe TOCYapcTBO B 1934 r. B cocTaBe yeThIpex mpoBuHLMIT: OpamxeBoe HeszaBu-
cumoe rocynapcrso, Kanckas nposuHius, TpaHcBaanb u npoBuHIMa Harair.

Karckas mpoBMHIMS B IIpoLiecce TeppUTOpUAIbHOro pedopmupoBanus B 90-x rr. XX B.
OpL1a pasgeneHa Ha 3amanHo-Kamnckyto, CeBepo-Kanckyro n Bocrouno-Kanckyro npoBuH-
LM, & YacTh TeppuTopuu Obua nepenana Cesepo-3anagHoil nposuHIuy nu Hamu6un. Kak
oTMeuanoch paHee, Bocrouno-Kamnckas mpoBmMHIMS XapaKTepn3yeTcs TeM, UTO OOJIBIINH-
CTBO ee HaceJeHUs (OK0JIO 75 %) TOBOPUT Ha s3bIKe KOca, B TO BpeMs Kak HacejeHne Cese-
po-Kamncxkoit n 3anagHo-Karckoil IpoBUHINIL II0 CBOEMY COCTaBY MYJbTUIMHIBUCTUUHO:

! Ethnicity and Democracy in Africa / ed. by B. Berman, D. Eyoh, W. J. C. Kymlicka. Athens, 2004. P. 281.

2 Simeon R. Considerations on the design of federations: The South African Constitution in comparative context //
SA Publiekreg = SA Public Law. 1998. Vol. 13. Is. 1. P. 49.

* Tlogpo6uee cm.: Commission of Demarcation / Delimitation of regions. Survey: Criteria for Demarca-
tion of Regions. University of the Witwatersrand. Johannesburg, 1993. URL: http://wiredspace.wits.ac.za/
handle/10539/17993?show=full.

4 Cerogug PSR IPOBUHIMI ITeperMeHOBaHbI, YTo Halwio orpakeHne B Koucrurynmm IOAP 1996 r.: B 1995 r.
(Constitution of the Republic of South Africa Amendment Act 20 of 1995 G16522 GoN 989) nposunIus IIpeTopns-
BurBarepcpann-BepeenHrunr Obuta nepemmeHoBaHa B layrenr, a OpamxeBoe CBOGOJHOE TOCYZapCTBO —
B CBoGoxHoe rocymapcrso (Ppu-Creiit), CeBepHblit TpaHcBaanb ObUT IeperMeHoBaH B CeBepHYIO IIPOBMHUMNIO,
omuako B 2003 r. (Constitution of the Republic of South Africa Amendment Act of 2003 G2474 GoN 516) mosyun
HasBaHue Jlummnono, Bocrounsrt Tpaucsaans Oput HazBan Mnymanaury (Constitution of the Republic of South
Africa Amendment Act of 1995 G16690 GoN 1465), nBa HamMeHOBaHMs OHOM npoBuHLMY KBasyny u Haran 6buin
o6benuuensl B KBasyny-Haran. ITogpo6uee cm.: Mcebisi Ndletyana. Changing place names in post-apartheid South
Africa: accounting for the unevenness // Social Dynamics: A journal of African studies. 2012. 38:1. P. 92-93.

> Griggs R. A. The Boundaries of a New South Africa // IBRU Boundary and Security Bulletin. 1995. P. 86-87.
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CaMBIM PacCIPOCTPAHEHHBIM SIBJIeTCH adpUKAaaHC, HA BTOPOM MeCTe — KOca, IOIYJIApeH
TakKe aHIIMiicKmit. IIpencraBisercd, 4YToO OCOOEHHOCTM JIMHTBMCTMUYECKOTO COCTaBa Ha-
ceJleHMs YKa3aHHBIX IIPOBMHINII 00yCIOBIeHBI TeM, YTo Bocrouno-Karckas nmpoBuHLIMS
ObL1a yupeskaeHa IperMyIIeCTBeHHO Ha MeCTe MCTOPUYECKOTO IIPOKMBAHNS IIEMeH Koca,
a 3amagHo-Karnckas n CeBepo-Karickas mpoBMHIUN IpefCTaBISAIOT OO0 YacTU IIepBOIL
Karmnckoit kononnu Ha teppuropun lOxHo-Adpukanckoit Pecrry6nukm, KOTOPY0 aKTUBHO
3acessIM Kak Oypsl U aHIVIMYaHe, TaK U I[BETHOe HaceJeHNe CO BCero MIUpa, B TOM YNICIIe
paborarorue Ha Gejloe HaceJeHMe MHAYCHI U asuaTel. B To jxe BpeMs B 3amagHo-Kamckoit
npoByHIMY Haxoautcs cronnia IOAP — KeitnirayH, uto 00ycIoBIMBaeT IPUTOK Ha TePPI-
TOPUIO JAHHOJ IPOBMHUNN HaCeJIeHNs CO BCEN CTPaHBI.

B cocraB Bocrouno-Karnckoit mpoBuHIIMY BOLLIM BOCTOYHAS YaCTh TEPPUTOPUN IEPBOIL
Karmckoil xosoHuM, opraHn3oBaHHOMN routanguamu B cepenmue XVII B. Ha TeppuTopum
mbIca [Jo6poit Hamesxnpl, a Takke anHekcupoBaHHBIe yke B XVIII B. TeppuTOpMIM KOCKIX
IJIeMeH — TakK HasbpIBaeMble Bpuranckas Kaddpapnus (Luckeir) u Tpanckeir. OcBoeHme Tep-
puTOpUM K BOCTOKY OT Karckoil KoJoHNM ObUIO MHULIMMPOBAHO Oypamu’, KOTOpbIe opra-
HI30BBIBAJIM ITOCEJIEHNs, BBITECHAA IJIeMEHa Koca, TPAAVIIVIOHHO IPOXMBAIOIINE MEXIY
pexamu bymiman n ®uin. BoopykeHHBIe ITONBITKM aHHEKCUM 3eMeJb Koca IIPUBEJIN K ue-
pene «kappckux» BoitH. Kak ormeuaer JI. ToMIICOH, aHHEKCUS TEPPUTOPUIL 3HAUNTEIHHO
obJreruasach B CBI3M C «PACKOJIOM MEXAY IOJMUTUUECKUMI IPyIIpoBKaMu Koca. Ha mpo-
TSKEHMI CEMHAIATOro BeKa Bce IIeMeHa KOCa YIPaBJIsIMICh OJHIIM BOXKIE€M, OJJHAKO €ro
CMepTh pasfeiiiiia ero HacJIeJHUKOB Ha ABa IIPOTMBOOOPCTBYIOIINX Jareps. B 1782 romy
MIPOM30IIEN eIle OAMH PAacKoJ, B pe3yjbTaTe KOTOPOTO MOABUJINCH TPM OCHOBHBIX IPYyII-
IMMPOBKI: TKaJleKa 3aHIM TePPUTOPUIO K BOCTOKY oT peku Keit [Tepputopus Tpanckeii],
HrKMKa — Mexxay pekamu Puin u Keii [teppuropus Iuckeit], a HaymaM6e pacIoyIoKIINCh
Ha Teppuropun 3yypBeabAa — Ha 3amnafe oT peku Puill, rae oHM COCyILIECTBOBAIN C APY-
TYMH IIEMEHAMI, FTOBOPAILMMY Ha fA3bIKax IPYIIIbI KOCA, B TOM UNCJE U C IJIeMeHaMM
KXOJIXOVI».

ITo 1800 r. HomaMOe JOCTAaTOYHO YCIIEIHO COEpKMBaJIV HATUCK TOJUIAHALIEB, COXPaHII
3a coboit Teppuropuu 3yypBesbaa, ogHaKo B 1811-1812 rr. curyaius IPUHUUIINATIBHO
U3MEHIUIACh: KOJIOHM3ATOPHI (OYPHI M pacIpoCTpaHNUBIIIE CBOIO BIACTh Ha Karckyro koio-
HII0 OpMTAHIIBI) IOATSIHYJIN CUJIBL K TpaHuLe ¢ 3yypBeJIbIoM, I HajaMbe ObLIN BBITECHE-
HbI 3a peKy Pum Pexa ®uimr crana HeMTpaJIbHON TePpUTOpMEN MeXAY Koca M KOJIOHIU3a-
TopaMu. MIX oTHOIIeHMa Ha MaHHON TEPPUTOPUM Ha IPOTSKEHUM Iocaenyomux 20 et
CJIO’KHO HasBaThb MMPHBIMIU: KOCA UyBCTBOBAIN Ce0S YHIVDKEHHBIMIU, B CBSSU C U€M BOXKAU
OTZEJIbHBIX IVIEMEH aKTUBHO COTPYIHMYAIN IPY IIOATOTOBKE UACTBIX aTak Ha KOJIOHM3a-
TOopoB. B ceHtsi6pe 1835 r., mociie ouepeqHOI HeyJAUHOI aTaKyu Ha «0eJible» ITOCeIeHNs,
Koca KallUTyJIMpOBaM, a Tepputopua Mexay pexkamu Keiickama n Keir momyumna craryc
npoBuHIMK KoposeBbl Anenmanasl (B ee cCOCTaB BOILLIYM M TEPPUTOPUM HIKUKA, T. €. TaK
HasbIBaeMblil [{ckern).

B 1847 r., mociie mpoBaJIbHO IIOIBITKI OCBOOOANUTH TEPPUTOPHUIO OT OPUTAHCKOTO IIpaB-
nenns, npoBuHIuA Koposness! Apenmampsl monyumia cratyc Bpuranckoit Kaddpapumn,
IIpeICTaBIISBIIIEN COO0IT 3aKPBITYIO IS IlepecesieHNs 6eJIoT0 HaceIeHN OTAENIBHYI0 KOJIO-
HIIO, ITOJINTUYECKIe IIPOLEeCChl B KOTOPOIL, OJJHAKO, ITOJIHOCTBIO 3aBMCENIN OT BOJIM Iybep-
Hatopa Karnickoir kononun. B nanbHelieM, rmocjie HeOQHOKPAaTHBIX BOOPYK€HHBIX BOCCTa~

! Taxke adpukaHeppl — TOJUIAHACKNUE ITOCEJICHIIBI-KOJIOHICTBI, IIpOKUBatole Ha Teppurtopun IOxHO-
Adpuxanckoit PecrryOmukm.
2 Thompson L. A History of South Africa. 3" ed. New Haven, 2001. P. 72.
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HIIT HaceJIeHMsI HIKMKA U APYIUX IIEMEH KOoca, ITOANepKIBAaeMbIX KXOVXO0J, TEPPUTOPIS
Bpuranckoit Kaddpapun 6pura oTKpbITa A1 IepecesieHns JIOUIbHBIX Koca U MEHTY KO-
JIOHM3ATOPOB', KOTOPBIM IIPEJOCTABISUINCEH OOJIbIIINIE TEPPUTOPIY, B TO BpeMsl KaK 3eMJII
HTKMKa Bce OoJblire ypesanuch. B 1866 r. Kapdpapms 6p11a npucoenmuena x Karckoit ko-
JIOHNM, B KOTOPYIO IT03Ke BouwIa u Teppuropus Tpanckeii. [{ickeit ObLT IOIHOCTBIO ITepe-
IaH BO BIJIaJIeHMe KOJIOHM3ATOPOB, a 32 HAaCeJeHIEeM KOCa COXPAHIIACH JINIIIb TEPPUTOPISI
TpaHckerii.

1833 r., korga BenmkoOpuranmeit ObL1 npuHAT AKT 00 OTMeHe paOCTBa Ha TEPPUTO-
puu Karckoit KOJIOHNM, CTal IIePeIOMHBIM B MICTOPUY KOJIOHM3ALMN F0)KHO-aQPIKAHCKIIX
Teppuropuit. Bypsl, mnmmBIMecs pabouert CUIIBI, IPUHSIN pPelleHre O IlepeceseHNy Ha
HOBBIE 3eMJIJI, B KaueCcTBe KOTOPHIX ObLIN BHIOpaHb! TeppuTopuu XaiiBenna 3a OpaHxeBoit
peKxoit ¥ BHM3 K 0Ty oT pekn Tyresa. B pesyipraTe KOJIOHM3ATOPCKOI IIOJIMTIKA Ha AaH-
HBIX TEPPUTOPMSIX BO3HMKIN ABe IpoBUHIMM: TpaHcBaans u HesaBucumoe OpanskeBoe
roCyIapCTBO.

Ha rteppuropun npoBmHuum TpaHcBaanb B IIpolecce ee peopraHmsaumu B 90-X IT.
XX B. 6puIn yupesxnens! mposuHiun [ayrenr, Jlummono, MymarnaHra; 4acTs ee TeppPUTO-
puu 6pu1a o6BequHeHa ¢ yacThio Karckoit nposuHumy B CeBepo-3anagHyio IIPOBMHIAIO.
TpaHcBaanp IpencTaBisi co00l OTPOMHYIO TeppuTopuio XaiiBenga: 0T — MECTO IIPEUMY-
II[eCTBEHHOTO NPOXMBAHMS HaceJeHNs, TOBOPSIIIEro Ha sI3bIKe CECOTO, 3alaj] — CeTCBaHa,
a ceBep — cemenu. IIpu 9TOM Bce Tpym $3BIKA OTHOCSTCS K OMHOJ JIMHIBUCTUYECKOI IPYII-
Ile — COTO — ¥ paHee pPacCMATPMBAINCH KaK NVANEKTHI’, B CBSA3Y C UeM HOCUTENV JAaHHBIX
SI3BIKOB IIPEKPACHO APYT ApyTa IIOHMMAIOT ¥ C JIETKOCTHIO HAUVHAIOT JICIIOIb30BaTh APYIOIL
SI3BIK TPYIIIBI IIpU Ilepee3fie Ha TEPPUTOPMIO OPYyroit mpoBuHIMN. IIpemcraBisercs, uTo
IIPEeVMYIIIeCTBEHHOE PaCIPOCTPaHeHMe SI3bIKOB IPYIIIBI COTO HA TEPPUTOPUY IIPOBMHIIVIIL
B pernoHe TpaHCBaalb He SIBISETCS IIOKa3aTeseM 3THWUECKON IIPUHAJIEXHOCTI Hacee-
HIS KOKOOJ U3 UeThIpeX IPOBUHIMIY, a 00yCIOBJIEHO B IIEPBYIO OUepenb MCTOPUUECKIIMIL
0COOEHHOCTIMI PaCIpPOCTpaHEeHNsI MaHHBIX SI3bIKOB Ha Teppuropun IOxHO-AdpukaHCcKoi
PecrryGoukm.

[Tepuox ¢ 1815 mo 1835 r. misa Teppuropuu OymyIneil MpoBMHIMM TpaHCBaaab ObLI
OYeHb CJIO)KHBIM, UTO CBSI3aHO C pacIIMpeHNeM BJIACTI 3YJIyCcOoB Mo pykoBoacrsoMm IIlaxa.
Hacenenne coTto ObLTO BBIHY)XKOEHO OOBeRVMHITHCSA ML GOpPBOBI C arpeccopami, OXHAKO
IIOCJIeJHIIE BBITECHSIM MX C MECT IIPeMMYIIeCTBEHHOro IpokuBaHms. Korma B Hauaie
40-x rr. XIX B. OypbI cTaym OBUTaThCS Ha CeBep M BOCTOK OT Karickoit mpoBmHUmM 1 3a-
HATY Oepera peky Baasb, OHM CTOJIKHYNNCH C IUIeMeHaMMU 3yJy U Haebeie®, KOTOPHIX MU3-
THQJIM Ha ceBep, 3a peKy Jlumriiono (TeppuTopust COBpeMEHHOTO rocygapcrBa 3umb6aose),
OJJHAKO YacTh 3YJIYCCKOTO HaCeJeHWs OcCTajach Ha Teppuropum TpamHcsaans. Ha teppu-
Topuy XaiiBenga CTaly BO3BpAIlaThCs ILIEMeHa COTXO U TCBaHA, BEHMA, [NV, KOTOpbIe
paHee OBLIV M3THAHBI 3yJycamMu 1 HpueOeie. B cBs3u ¢ aHHeKcuel OpUTaHLIIAMM I0KHO-
ro Gepera pexu Baanp (OpamxeBoe HesaBucumoe rocymapctBo) Oypsl ceBepHOro Gepera
IIOIIBITANNCH 00ECIIeYNTh CBOK HEe3aBJUCUMOCTh OT BelmkoOpuraHum IyTeM 3aKII0YeHs

! IneMeHa THMYECKON TPYIIIBI HIYHM, IepeceJMBIINecs Ha TEPPUTOPUU KOca B CBASHU C BBITECHEHMEM X
C MeCT IIPEeNMYIIeCTBEHHOTO IIPOXXIBAHNS BOMICKAMIU 3yJly B IIEPUOK BOIIH MQeKaHe.

? Language Planning and Policy in Africa. Vol. 1: Botswana, Malawi, Mozambique and South Africa / ed. by
R. B. Baldauf Jr.,, R. B. Kaplan. Clevedon, 2004. P. 211-212.

* HpeGeste mpencTaBisgioT co00il STHMYECKYIO OOLIHOCTh, MMEIOIIYI0 3yJycCKOoe IIPOMCXOKIeHNe, KOTopas
copMupoBaach B pesyibrare BOGHHOTO IIEPEBOPOTA, OPraHM30BAHHOIO OMHMM 13 BOeHHbIX apmun Illaka —
Msunuxkasu - B 30-x rr. XIX B.
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COOTBETCTBYIOIIIEro corjiameHnusa B 1852 r. OgHako 3010Tas JIMUXOpagKa BTOPOI ITOJIOBUHBI
XIX B. moaTonkHyJa BennkoOpuTaHNI0 BO3OOHOBUTH ITONIUTUKY MHTEPBEHIIMY JJIS IIPUO-
OpeTeHMs HOBBIX TEPPUTOPUIL C 3aJIe)KaMu 30J10Ta M OpmirmaHToB: B 1877 r. TpaHcBaaiap
ObLIT aHHEKCUPOBAH.

Ceronus Ha Teppuropun TpaHcBaans HabGIogaeTcs cleayoas cCuTyanus: B Jlumiono
(ceBepHas uactp TpaHcBaamns) 53 % HaceJeHNS COCTAaBISLeT TpeThd IO pasdMmepaM B IOAP
JIMHTBUCTIYeCKas TPYIIIa S3bIKOB OaHTy — cemneny; B CeBepo-3anagHoil MPOBUHINY IIpe-
00JIafjaloT CeTCBaHA; B MPOBMHIMY MryMasaHra (BOCTOUHas 4acTh TpaHCBaassa) CaMbIMU
OONBIINMY JTMHIBUCTUYECKIMIY TPYIIIIaMI SIBJSIOTCI CUCBaT! U 3yiy; B ['ayreHre 60sb-
LIMHCTBO COCTABJIAIOT IIPEACTAaBUTENN 3yJIyCCKOM TPYIIIIbI, CECOTO, & CEIeAN M CeTCBaHa 3a-
HIIMAIOT JIMIIb BTOPOE, TPeThe I YeTBePTOe MeCTa COOTBETCTBEHHO. TakuM o6pa3om, STHI-
YeCKMI IPUHLINUII He ObLI MCIOJIb30BaH IIPU ONpeaeIeHNy TpaHul] MpoBUHIMI B TpaHc-
BaaJjle, OHM YCTAHOBJIEHBI HA OCHOBAHUM reorpamuecKux U MCTOPUUECKNX 0COOeHHOCTEIL.

Hacenenne nposunumy @pu-CreiiT 110 cBoeMy JMHIBUCTUUECKOMY COCTaBY Ha 65 % co-
CTOUT U3 IpeACTaBUTEJIEN IPYIIILI CECOTO, NP 3TOM mHopanka 12,7 % roBopaT Ha g3bIKe
adpukaanc, 7,5 % — Koca, 5,2 % — cercBaHa 1 4 % — 3yJaycckoM. [laHHas MpOBMHIMS ObLIa
yupeskaeHa Ha Mecte OpamkeBoro HesaBmcumoro rocygapcTsa, KOTOpOe, B OTJINUNE OT
TpaHcBaand, He IOABEPTIIOCH AeJIEHNIO Ha MEHbIIIE ITPOBUHIINIL.

Teppuropus OpanskeBoro HesaBucumoro rocygapcrsa 6plia 3acesieHa KOJIOHN3aTOPaMU
onHOBpeMeHHO ¢ TpaHncBaaneM. Kak 1 Ha Teppuropun XaiiBenna, 3fech IPOXUBaIO IIpe-
UMYIIeCTBEHHO HaceJleHIe coTo 1 TcBaHa. Ilo cpaBHeHuio ¢ TpaHcBaangeM 1oKHas 4acThb
XaiiBea oOTaM4anach JydlIMU IPUPOIHBIMI YCIOBUAMI, YTO CIEJIAN0 3TU TEPPUTOPUI
OoJlee IpUBJIEKATEIBHBIMI U O€JIBIX KOJOHU3ATOPOB. Byphl akKTMBHO Iepeceisiuch Ha
JaHHbIE TEPPUTOPUY, TPAAUIIMOHHO PACIIPOCTPAHIA CBOM (peomaIbHbIe IpeCTaBIeHns 00
00IIIecTBEHHBIX OTHOIIeHUAX. Korpa miemMeHa coTo, TCBaHa CTaIN BO3BpAI[AaThCs HA TEPPI-
Topunu XaiBeJaa, KOJIOHMU3ATOPBI CTOIKHYJINCH C IPOOJIeMOil IIepeHaCeIeHHOCTI TePPUTO-
puii, B CBSI3U C UeM Havasy BBITECHSTHh appMKaHIeB 3a IPAaHULIBI KOJIOHUM. B Tore BOKpyr
HOBOJI KOJIOHIMM OypOB CTaJlM paspacTaThCs IIeMeHHbIe I'PYIIIIBI, KOTOpbIe, Ipuodperas
Opy’Kue, BeJIu MeXOy coboil 6opb0y 3a Teppuropuu. MeKIieMeHHbIe BOVIHBI JOCTUTAJIN
U CeBepHOII IpaHMIIBI Karckoil KOJIOHMY, UTO BBISBIBAJIO OECIIOKOIICTBO BennkoOpuraHum.
ITocennaa crana 3aKkIOYaTh C BOXKAAMMU COIJIALLIEHNSA, B COOTBETCTBUM C KOTOPBIMU OHU
3a BO3SHArpakaeHMe o0elaIy CJIeJoBaTh MoINTIKe Karckoil KOJIOHUNI.

B 1948 r. BpuraHckoe IpaBUTENBCTBO IPUHSIIO pellleHre 00 aHHEKCUU TeppPUTOPUN
OypCKOJI KOJIOHUY, B CBASM C YeM M3JAJI0 IIPOKIaMaIMi0 00 aHHEKCUN TePPUTOPUU MeX-
ny pekamy OpamrkeBas 1 Baasnb [ «3allUThl ¥ COXpaHEHMS NPUHIMIIOB HAcCJIeOBaHMI
IIpaB BcexX BOXAel»' m yupemmio I'ocymapcrBo OpamkeBoit pexn. HoBoe rocymapcTso
HaXOAWJIOCH IIOJ] yIIpaBileHIMeM OpUTAHCKOIO MOHapXa HemoJro: yke B 1854 r. GpuIO 3a-
KJIIOUEHO COIJIAllIeHVe O er0 He3aBUCUMOCTI. B TOM ke TOmy IOcesIeHILbI I0KHOTO Oepera
HIPUHSIIM KOHCTUTYLMIO, B COOTBETCTBUMU ¢ KoTopoit CBo6ogHOe OpaHkeBoe ToCyaapCTBO
OBLIO IIPOBO3IVIAIIIEHO YHUTAPHOI pecrtyoiankoit. OkoHuaTenbHo OpaHKeBoe TOCyIapCTBO
proOpeso cTaTyc OpUTaHCKOI KoJoHuU B 1900 T.

Hatan (apiHe — npoBuHus Ksasyny-Haran) Taxke He mojBeprcs mejleHMI0 Ha Ooiee
MeJIK/e TPOBMHLNM. DTHUYECKUil xapakTep npoBuHIuu Ksasymy-Hartan (moutm 8 m3
10 MuIH mpepncTaBUTENIel MECTHOIO HacCeJIeHMS MCIIONb3yIOT B KaueCTBe IIepBOro fA3bIKa
3yJIyccKuit) oOycIOBIeH TeM, UTO OHa ObliIa yupexaeHa ¢akrtmuecku Ha Teppuropuu Ko-

! Thompson L. Op. cit. P. 95.
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poJieBCcTBa 3yJIycoB, KoTopoe K 20-M rr. XIX B. yCTaHOBIIO KOHTPOJb 3a OOJIBIIIEN YaCThIO
TeppuTopuu oT peku IloHrosna Ha ceBepe 1 1o peku Tyreja Ha ore ¥ OT TOPHOTO OTKOCA
0 Mops. 3axBaTblBasg TEPPUTOPUM COCEOHUX IIleMeH, KoposieBCcTBO IpUMHYAMTEIBHO ac-
CUMIIMPOBAHO HOBOE HaceJeHIe, IPU3HaBad 3yJyCCKII B KauecTBe a3bIKa KopoJiieBcTBa.

KonoHmsanmsa nanHBIX Tepputopuili Hadasnack B 40-x rr. XIX B. mo4YT OQHOBPEMEHHO
¢ ocBoeHueM Teppuropuit Tpancsaans u OpanxeBoro HesaBucumoro rocynmapcrsa. Yactp
OypcKuX IepecesieHIeB IBIHYJINCH B CTOpOHY ITopta Hartan Ha ceBepo-BOCTOK U CTaIM IIO-
CTEIIEHHO 3aCeNIATh TEPPUTOPUIU 3YJIYCOB. 3yJIyChl BCTPETIIN OYPCKUX IlepecesieHIleB He-
OPY’KeTIo0HO ¥ Ha IepBOM 3Talle YCIIeIIHO CIPABIJINCH C ITOCEJIEHNMSIMY KOJIOH3aTOPOB.
Opnako yxe B KoHLle 1838 r. Ha Teppuroputo [Topr-Harana npubsuin ouepenHble Oypc-
Kue IepecesieHIbI 13 Karckoil MpoBMHUUN ¥ YHUYTOXIIN apMuio 3yiaycoB. K 1842 r. Ha
TEepPUTOPUY IIPOBO3IVIAIIIEHHOI OypaMu pecityoianky Haran 0Ly IpuHATa KOHCTUTYLIVA
n yupexxgeH Ponpkcpaan (HaApOIHBIN COBET), 00JIaAOIINIT 3aKOHOOATENBHOM, MCIIOIHM-
TEJIBHO U CymeOHOI BIACThI0. Bypbl mpogoipKaiy paclIMpsTh CBOV T'PAHMUIBI B I0XKHOM
HaIIlpaBJIeHN!, BBITECHAS HaceJIeHIe COCeQHMX IIJIeMeH Jajbllle Ha IOT, pacIpoCcTpaHad Ha
HOBBbIE TEPPUTOPUM CBOU pabOBIIafeIbuecKye [eHHOCTH. BeankoOpuTtanus omacanach Ta-
KOT'O aKTIMBHOTO PaCIIMpPEHV I'PAHNI] HOBOJ PEeCITyOJIMKIA, CUMTAs, YTO €€ AeVICTBUSA MOTYT
HapYIIUTh CTAOMIBHOCTh B BocTOUHOI yacTu Karmckoit komonun. B 1842 r. Bennko6pura-
HIS OKKyINupoBayia Teppuropun Harana, npusHas ee BpuraHckoil KOoJToHMEI.

[IpoBemeHHBIT aHaMM3 MCTOPUM (OPMUPOBAHNUSA CYILIECTBYIOIIUX CETOMHS IIPOBIH-
it B IOxHO-Adpukanckoit Pecniybnmke moaTrBepkmaeT TOT ¢akT, UTO MCIIOJIb30BaHIIE
JICTOPMUECKOTO IOAXona Ipy (OopMMpPOBAaHMY TPaHMI] OTHEJBHBIX IIPOBMHIIMII IIPUBEJIO
K CPaBHUTEJIBHO OJJHOPOAHOMY 3THIUECKOMY COCTaBY HEKOTOPBIX M3 HUX. YUNTHIBAA JaH-
HyI0 ocobeHHOCTh, IOAP 3akpenmia psn KyJIbTYpHO-JIMHIBUCTMYECKUX IIOJHOMOUMIT 3a
MPOBMHIMSIMY, YTO ITO3BOJIIET 00ECIEeUNTh COXpaHeHVe 3THOKYJIbTYPHOI CaMOOBITHOCTY
HacejleHN. TakK, B COOTBETCTBUU CO CT. 6 KOHCTUTYLMM IIPOBUHIIMA MOKET CAMOCTOSATEb-
HO OIIPeJeJIATh CBOIO IIOJNUTHKY II0 BOIIPOCY MCIIOJIB30BaHMA O(UIMAIBHBIX I3BIKOB Ha ee
TeppuTopuu, uto, Kak ormeuaer W. T. Pelra, B ycIoBUAX, KOT[]a «GONBIINHCTBO STHUUE-
CKIX TPYIII TEPPUTOPUAIBHO CKOHLIEHTPMPOBAHBL... 00ecIieunBaeT pa3BUTIE PerMOHaIb-
HBIX SI3BIKOB 1 COHENICTBYeT Pa3BUTUIO CAMOYIIPABJIEHNS STHIMYECKUX COOOIIECTB» .
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OIIPEAEJIEHUE TEPMUWHA «PEBEHOK»
B MEXIYHAPOIHOM I'VMAHUTAPHOM IIPABE

Moxeppixkua Ban Bagumosiru

AcnmpaHT Kadeqpbl MeXIyHapOJHOIO I eBPOIIEIICKOro Ipasa

YpanbcKoro rocyfapcTBEHHOTO Iopuandeckoro yuusepcurera (Exarepnuoypr),
e-mail: dzherykinivan@gmail.com

Co3daHue KOHBEHYUOHHVIX HOPM MeNOYHAPOOH020 eYMAHUMAPHO20 NPABA HAUATIOCH euje 6 KOHYe
XIX 6., 00HaKO CheyuasbHble NOTONCEHUS, KACAWUECT 3aUumbl peOeHKA 60 6PEMS 600PYHEHHOZO
KOHpIUKMa, noseuIucy mosvko 6 JKenegckux Konsenyusx 1949 2. u JlonosHumenvHuix npomoko-
sax Kk Hum 1977 e. IIpu amom 6 MexncOyHapoOHOM ZYyMAHUMAPHOM NPase OMCYmMcmeyem mepmuH
«pebenok», npumensemviii 6 kauecmse lex specialis. B ces3u ¢ smum asmop npednacaem obpa-
mumucst k Kongenyuu OOH o npasax pebenka 1989 2. u dokaszvieaem, umo mepmuH, 3aKpeneH-
Hoii 6 cm. 1 Kongenyuu, moicem 6vimbv npumerer npu MonrKo8AHUU UCMOUHUKOE MeH0YHAPOOHO-
20 2YMAHUMAPHO20 NPasa.

Kmiouesvie crosa: mexnoyHapooHoe zymanumapHoe npaeo, meicdyHapooHoe npago npas uemosexa,
pebenok, Konsenyus OOH o npasax pebenxa 1989 e.

THE LEGAL TERM OF A CHILD
IN INTERNATIONAL HUMANITARIAN LAW

Dzherykin Ivan

Ural State Law University (Yekaterinburg),
e-mail: dzherykinivan@gmail.com

Although the first international treaties that make up international humanitarian law (IHL) en-
tered into force in the late 19" century, there were, until the adoption of the Geneva Conventions
of 1949, no IHL instruments that include any specific provisions on child protection. In the absence
of a clear legal term of a child, applicable as lex specialis in IHL, the author tries to prove that the
article 1 of the 1989 Convention on the Rights of the Child might be applied.

Key words: international humanitarian law, international law of human rights, child, 1989 UN
Convention on the Rights of the Child

Bo3HnKHOBeHUE U MOCIEAYIOLIee pa3BUTIIE MEKIYHAPOAHOIO I'YMaHUTApPHOIO IIpasa, I10-
HMMaeMOro Kak CMHOHUM jus in bello', mpeciemoBaio B KauecTBe IJIABHOI LIeJIV T'yMaHM-
3aI[MI0 BOOPYKEHHBIX KOH(UIMKTOB IIyTeM yMEHbIIeHUs X Pa3pyIINTeIbHOIO XapaKTepa
U CBeleHNUs K MUHUMYyMYy cTpamaHuii jgoneil. HeoOXoamMocTs OKasaHMs MeTVIIIVHCKOI
IIOMOIIMI BOEHHOCJTY’KalllVIM, OCTaBJIEHHBIM yMMpaTh Ha IIOJNAX CPa’KeHUII, ITOOymuin
IIIBEII[apCKOTO IpennpuHuMaresns AHpu [JroHaHa 00OpaTUThCSA K eBpOIIeiiiaM Co CJI0BaMU

! MexayHapoaHOe I'yMaHNUTapHOe IIpaBo: OTBeuaeM Ha Barm Bompocs! // Caiit MeXayHapOogHOTO KOMUTETa
Kpacuoro Kpecra. 2016. 19 mas. URL: https://www.icrc.org/ru/document/mezhdunarodnoe-gumanitarnoe-pravo-ot-
vechaem-na-vashi-voprosy-0 (mata o6pamenwst: 15.01.2018). Takum 06pa3om, B JAHHOM KOHTEKCTe MEKIYHAPOLHOE
IryMaHUTapHOE IIPaBO pPacCMATPUBAETCS B y3KOM, TPAAMLIMOHHOM CMBICJIE KaK OTPacib MEXKIAYHApOITHOIO
IpaBa, MPUHONUIIBI X HOPMBI KOTOPOJ B I(eJIIX OTpPAHNMUEHNs OeICTBUII BOVHBI ONPENENISIOT HeXOIIYCTIIMbIE
METOMBI U CPEJCTBA BeJEHVS BOEHHBIX JECTBUII U 3all{MIAIOT >KepTB BOIHBL IlogpoGuee cm.: Jykawyk W. .
MesxaynaponHoe npaBo. OcobeHHas 4acTe. 2-e U3L., Iepepad. u gor. M., 2000. C. 263.
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«Tutti fratelli» («Bce mb1 Oparhsi»)' u crath ogHUM U3 ocHoBaTeneit «Komurera msatm»,
npenirectBeHHMKa MexxnyHapogHoro komutera Kpacnoro Kpecra. Hunmarusa narepbix
YUYaCTHUKOB 9TOJ OpraHM3aluI IpUBesa K co3aanuio /KeHeBCKOoV KOHBeHIUn 00 yiIyuiiie-
HIJ y4aCTU PaHEHBIX B NEeJICTBYIOIIUX apMuUgxX 1864 I., Bcieq 3a KOTOPOII MeXAyHapogHoe
coo0111ecTBO paspaborano ['aarckue KOHBEHUIUM O 3aKOHAX M OObIUAsSX CYXOITYyTHON BOJI-
HbI 1899 1. u 1907 r. (mpuHaATH ['aarckmmuy MupHbBIMU KOoHpepeHumsamMu 29 mrois 1899 r.
u 18 0KT516p51 1907 r. coorBeTCcTBEHHO), KeHeBCKME KOHBEHI[MI O 3allliiTe JKEpPTB BOJIHBI
(mpuaaTe! JumnioMarnueckoit KoH(pepeHIet Ij1sk COCTaBIeHN MeXXIYHAPOIHbIX KOHBEH-
LUII O 3allUTe XXKePTB BOMHLI 12 aBrycra 1949 r.) u [lomosHuTEIbHbIE IPOTOKOJBI K HUM
(mpuuaTH! JKeHeBCKOI OUILIOMATHYeCcKOl KoHpepeHueit 8 mioHs 1977 r.). Takum obpa-
30M, OCHOBHOII HOPMATUBHBIII MacCUB MEXIYHApPOOHOI'O T'yMaHMTApHOI'O IIpaBa BKIIO-
yaeT B ce0s mpaBo [aaru, ycraHaBiamMBalolllee «IIpaBa M OOS3aHHOCTM BOIOIOIIUX CTOPOH
IIpU IIPOBeeHNY UMY BOEHHBIX [EVICTBUIL M OTpaHNYMBAIOIIlee BBIOOP METOOB 1 CPEICTB
NIPUUMHEHNS TOBPEXIEeHNIT IPOTUBHIKY »%, 1 IIpaBo JKeHeBbI, KOTOpoe «obecreunBaer 3a-
IIIATY >KePTB BOJHBI ¥ HAIIPABJIEHO Ha IIpeOCTaBJIeHUEe TapaHTUIl paHEeHbIM U OOJBHBIM
U3 YyICJIa BOEHHOCIHYKAIMX ¥ JINI[aM, He YYaCTBYIOIIVIM B BOCHHBIX JNEVICTBUISX» .

Cpenu kareropmii Jinil, BOBJIEUEHHBIX B BOOPYKEHHBINI KOHQIMKT, 0coboe MecTo 3a-
HUMAIOT JeTU BBUAY UX (PU3MUECKON M YMCTBEHHOI HE3PEOCTH, COLMANBHON YI3BUMO-
ctu. Tak, B xoxe JKeHeBCcKOI AUIIIIOMATIUECKOV KOH(pepeHIII (1974-1977 rr.) o BOIIpOCY
O IIOATBEPXKIEHMUIN VM Pa3sBUTUI MEXIYHApOTHOro I'YMaHMUTAapHOro IIpaBa, IPMMEHJMOI0
B IIEpUOJ BOOPY>KEHHBIX KOH(IMKTOB, npexncraBurens bemopycckoir CCP B. H. ®ucen-
KO OTMETILI, UTO «KEHIIMHAM, JeTIM U IOXKIJIBIM JIOASIM TOJDKHA OBITh IpeJoCTaBIeHa
crel(MaybHas 3all[Ta, IIOCKOJBbKY MMEHHO 3TV KAaTerOpMU HaceleHUs CTPamaroT OoJiblie
BCETO B IEPUOJ BOOPYKEHHOTO KOH(IMKTa»?.

HecmoTpsa Ha TO 4YTO KOHBEHIIMIOHHBIE HOPMBI MEKXAYHAapOIHOTO I'YMaHUTApPHOIO IIpaBa
ObLIM co3aHbl ellfe B KoHIle XIX B., crieIuagbHble IIOJIOKEeHNS, KacaloIMecs 3allUThI pe-
OeHKa BO BpeMs BOOPY)KEHHOT'O KOH(DINKTA, ITOIBIIINCH TOJIBKO B JKeHeBCKIX KOHBEHIIMSIX
0 3aIuTe >KEPTB BOMHEI 1949 r. XoTq Ha NpeAlLIECTBYIOIINX 3TallaX pa3BUTUA 'yMaHUTap-
HOTI'O IIpaBa JAaHHBIN BOIIPOC HE 3aTPArMBaJICA, 3TO HE MCKIIYAJIO NEVICTBMA OCHOBOIIOJA-
raloIMX MPMHUINUIIOB 'YMAaHUTAPHOI'O IIpaBa, B YACTHOCTM OrOBOPKM MapTeHca’, BepBble
3aKpeIIeHHOI B ITpeaMOyJie ['aarckoil KOHBEHIIM O 3aKOHAX ¥ 00BIUAsAX CyXOITyTHOI BOI-
HbI 1899 r.

Crarycy pebenka mocpsiieHs! 6osee 40 crarteit® B JKeHeBckux KoHBeHIMIX 1949 r. u [lo-
IIOJIHUTEJIbHBIX IIPOTOKOJNIaX K HUM — IpeumyinectBeHHO B IV JKeHeBckoii KOHBeHUUN

! [lonan A. Bocnomuuauue o 6urse mpu Conbdepuno / mep. ¢ gpp. 3-e usn. 6e3 usm. M., 2009. C. 108.

21CJ, Advisory Opinion on Legality of the Threat or Use of Nuclear Weapons, 8 July 1996. § 75. URL: http://www.
icjcij.org/icjwww/icases/iunan/iunanframe.htm (mara oopamenns: 15.01.2018).

* Ibid. IIpu aTOM HaHHOE eNMHCTBO IIOCJTE MPUHATHA [[OIOIHUTEIBHBIX IIPOTOKOJIOB 1977 I. IpencTaBiIseTcsa
yKe He cTONb O4eBMAHBIM. [lompobHee cm.: Bronvon @. IlpaBo Keness! u mpaso I'aarm // MexpyHap. KypH.
Kpacuoro Kpecra. 2001. C. 841-844.

¢ Official Records of the Diplomatic Conference on the Reaffirmation and Development of International Humani-
tarian Law Applicable in Armed Conflicts. Geneva, 1974-1977. Vol. XV. P. 66.

> B coorBercTBun ¢ nmosumueir MC OOH, usnosxkenHoit B nene «Hukapazya npomue CILIA», oroBopka MapreHca,
oTpakeHHas B TekcTe JKeHeBCKMX KOHBeHLMiT 1949 T., OTHOCHTCS K Ha3BaHHBIM NpuHIunaM. IlogpobGHee cM.:
ICJ, Case Concerning Military and Paramilitary Activities in and against Nicaragua, Nicaragua v. United States of
America, Judgment, 27 June 1986. § 218, 220. URL: http://www.icjcij.org/icjwww/icases/inus/inusframe.htm (marta
obpamrenus: 15.01.2018).

¢ Apsymansn H., Huyyymennu @. JKepTBeI U majaum: BOIIPOCHI OTBETCTBEHHOCTH, CBA3aHHBIE C IIpoOIIeMOIlt
nereit-conmar B Appuke // Caiit Mexxaynapoguoro komurera Kpacuoro Kpecra. 2003. 31 mek. URL: http://www.
icrc.org/rus/resources/documents/misc/5wnjet.htm (mara obparrenns: 15.01.2018).
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u I JlormosmHUTENIbHOM IIPOTOKOJIE. AHAINS 3TUX ITOJIOKEHUI ITO3BOJIAET CHesaTh Cleaylo-
1[Jie BBIBOMBI.

1. HasBaHHbBIe MeXXOyHapOJHBIE JOTOBOPHI BBINEJIAIOT HECKOJIBKO KaTeropmil meTeil:
«metnt no 12 jer» (cr. 24 (3) IV JKeneBckoit kKoHBeHIIUM), «aeT g0 15 mer» (1. 2 cr. 77
I JIonmoTHNTENBHOTO IIPOTOKOA), «aeTu 10 18 set» (1. 4 ct. 6 I [lomoTHuTe IbHOTO IIPOTO-
Kosa). [Ipy 9TOM B HEKOTOPBIX CTAThIX OTCYTCTBYET NPUBSI3Ka K BO3pacTy peOeHKa: «HO-
BOpOXeHHbIe» (CT. 8 I [JomoHUTEIPHOTO IIPOTOKONIA), «MasoneTHue» (ct. 132 IV JKenes-
CKOJI KOHBEHINN), «IIOAPOCTKM» (cT. 94 (2) IV ’KeHeBcKoiT KOHBEHIINN), «HECOBEPIIIEHHO-
neraue» (cr. 76 (5) IV Kenesckoit kouBenuumn), «aetu» (cr. 17 IV JKeHeBckoit KOHBEHIINH,
m. 1 cr. 77 1 [JomonHUTEIFHOTO MPOTOKOJIA, I. 3 cT. 4 II [JomosHMUTEIFHOTO MIPOTOKOJIA),
«ToapocTKM» (cT. 94 (2) IV ’KeHeBckoit KOHBEHIN).

2. PebGeHOK mMeeT BO3MOKHOCTh IPMHUMATH YyYacTue B BOOPY)KEHHOM KOHQIIMKTe
B pa3HBIX, AMaMeTPaJIbHO IIPOTMBOIIONIOKHBIX POJIAX: KaK B KauecTBe IIpefCcTaBUTeNs I'pa-
KIAHCKOTO HaceJleHNs (OCHOBHOJ KOPITyC HOPM KacaeTcs MMEHHO JaHHBIX OTHOIIEHNII),
TaK U JIMILA, HEIIOCPeICTBEHHO YYACTBYIOLIET0 B 0OEBBIX HEVICTBUAX (M COOTBETCTBEHHO
BOEHHOILJIEHHOT'O IIPY yUYaCTUM B MEXAYHAPOLHOM BOOPY>KEHHOM KOH(IIMKTE).

3. OmHolT 13 HOBEJI TYMaHUTAPHOTO IIpaBa CTAJIO yCTaHOBJIeHMe /KeHeBCKIMU KOHBEH-
My ¥ [JOIIOTHUTETPHBIMY IIPOTOKOJIAMY CIIEIMATbHO 3aIuThl gereit'. PebeHok Kak
JINII0, OTHOCSIIeeCs: K OHOI 13 HayuboJlee YSI3BUMBIX Iepe]] COLMATbHBIMI, IICUX0JIOTIYe-
CKMMIU VI MHBIMI IIOCJTIEACTBUSIMY BOVIHBI TPYIII HACeJIeHNUs, I0JIb3YyeTCcsI 0CO00T 3aIMTOII
7 0COOBIM YyBa)K€HMEM, UTO BKJIIOUAaeT B ceOst 00SI3aHHOCTh CTOPOH BOOPYIKEHHOTO KOH(-
JIMKTa IPUHATH PSIJ AOIIOTHUTEIbHBIX NpedepeHnnanbHbIX Mep. B nx umcie — okasaHue
OKKYIUpYIOLIEel aep>KaBoil COMENMCTBMUA YUpeKIEeHMIM, KOTOPBIM IIOPYUeHO IIOoIeUeHNe
U BOCIIUTaHIeE JeTeil, I IPOJOJDKEHNS X yCIEeIIHOI paboThl; CofepKaHue OeTell B II0-
MeIIeHMAX, OTHEeJeHHBIX OT ITOMeEIeHMI AJIA B3POCJIBIX, B ClIydae apecTa, 3afep KaHusd
IV MHTEPHUPOBAHUS 10 IIPUUNHAM, CBI3aHHBIM C BOOPY)KEHHBIM KOH(QIIMKTOM; 3arper
Ha BBIHECEHIle CMEPTHOIrO IIPUTroBOpa B OTHOILIEHUN JINI], HE TOCTUTIINX 18-JeTHEero Bo3-
pacra, u T. .

4. TlomoskeHus1, perynupympolinne yuactue pebeHKa B 00€BBIX NEVICTBUAX, HAXOMIT CBOE
BOILJIOLLIEHVIE TOJBKO B [[OIOJIHUTEIBHBIX IPOTOKONIAx 1977 r.

CorlacHO pacrpocTpaHeHHOJ TOUKe 3peHNs BbIHECeHIe 3a CKOOKM JaHHOIO BOIIpOCa
cosmatensmMu JKeHeBCKMX KOHBEHIMIT OBLIO CBS3aHO C IPUHLNIIOM HeBMeIIaTelIbCTBa
MEXAYHapOJHOTO TYMaHUTApHOTO IIpaBa B OTHOILEHMS MeXAy IrocyJapcTBaMI U MX Ipa-
knaHamn’. He ocrapuBas yKasaHHYIO IO3MIINMIO, IIOJUEPKHEM, UTO 3TO He eIVHCTBEHHOE
o0bsicHeHIe. MOXKHO IIPeIIONIOKUTh, UTO B IleHTpe BHUMaHus skcrieproB MKKK naxonm-
Jlack mpobiieMa 3alUThI IpakgaHcKoro HaceiaeHns. Heobxomgmmo 66110 paspaborath cOOT-
BETCTBYIOILIYI0 KOHBEHIIIO, KOTCYTCTBII€ KOTOPOII BO BpeMsI BCEMUPHOT0 KOH(IMKTA IIPU-
BeJIO K TAKUM Y>KaCHBIM IIOCIENCTBUAM»’. [[eTr accormmpoBaIuch ¢ TPaKJAHCKIM Hace-
JIeHVeM, He YUaCTBYIOIIMM B OO€BBIX MEVICTBMIX ¥ MCIBITABILINM BCE YKachl BOIHBIL Tak,

! Plattner D. Protection of Children in International Humanitarian Law // International Review of the Red Cross.
1984. Ne 240. P. 141.

2 Bugnion F. Les enfants-soldats, le droit international humanitaire et la Charte africaine des droits et du bien-etre
de 'enfant» // La Revue africaine de droit international et compare. 2000. T. 12. Ne 2. P. 266. Hur. o: Apsymansn H.,
HMuyyymennu . Yxas. cou.; Happold M. Child Soldiers in International Law: The Legal Regulation of Children’s Par-
ticipation in Hostilities // Netherlands International Law Review. 2000. Vol. 47. Ne 1. P. 30.

* Mexnynaponusiii Kommrer Kpacmoro Kpecra. Vcropms cosmanms m KpaTkoe comepskanme JKereBckmx
xouBenumit. URL: https://www.icrc.org/ru/document/istoriya-sozdaniya-i-kratkoe-soderzhanie-zhenevskih-konven-
ciy (mara obparerns: 15.01.2018).
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/K. IInkre, muoronernuit uwieH MKKK, kommenTupys cr. 14 IV JKeneBckoil KoHBeHLUN,
OTMeuaJl, YTO BHIOOP yKa3aHHBIX B CTAaThe KATETOPUiT TPaXKTAHCKOTO HaceleHus (B yacT-
HOCTH, JeTell Ko 15-IeTHero Bo3pacTa, OepeMeHHBIX JKeHIIMH UM MaTepeil ¢ JeTbMM 10
7-7IeTHETo BO3pacTa) OCHOBAH Ha IPOCTOM KPUTEPMI: 9TO JIMI[A, «Ubs CJIA00CTh JelaeT UX
HEeCIIOCOOHBIMM BHECTM KaKOM-IMOO BKJIAaJ B BOEHHBIN IIOTEHIMAJ CBOEV CTpaHbI»'. Ilo
MHeHuto I. ManHa, yyacTue meteil Bo Bropoii MupoBoIl BoJiHe paccMaTpUBaJIOCh KaK OT-
KJIOHEHVE OT HOPMBI, OT IPEe3yMIIINY HeyJacTUs JeTell B O0eBBIX MeiCTBUIX .

Kpome TOro, BpeMeHHO} NPOMEXYTOK MeXAy NpuHATHNEeM sKeHeBCKMX KOHBEHLII
1 JONOIHUTEIBHBIX IIPOTOKOJIOB XapaKTepu3yeTcs yBeJIMUeHIeM KOJIIUecTBa BOOPYKeH-
HBIX KOH(QUIMKTOB, B TOM YICJIe HAI[MIOHATHHO-OCBOOOIUTEIBHBIX NBVDKEHMIT 1 KOHIIK-
TOB HeMEXIYHapOJHOTr'0 XapaKTepa, B X04e KOTOPBIX AeTV CTAIN aKTMBHO VICIIOIb30BAThCI
B KayecTBe CoJjar.

Kax y>ke ObLIO OTMeUEHO, B TEKCTe psifia «JeTCKMUX» CTaTell OTCYTCTBYeT IIPUBs3Ka K BO3-
pacTty pebGeHKa, UTO HeraTMBHO OTpaskaeTcsd Ha peanmsaiuu 3tux HopM. IIyHKT 4 c1. 77
I lonmonHUTEIBHOIO IPOTOKOJA IVIACUT, YTO «B CJIydae apecTa, 3aJep:KaHUd JIIM MHTep-
HJPOBAHNS 10 IPUYMHAM, CBI3aHHBIM C BOOPY)XEHHBIM KOHQJIMKTOM, JETV COREP)KaTCs
B ITOMEIIEHNSX, OTAEJIEHHBIX OT IIOMeII[eHN!IT I B3POCIbIX». B coorBeTcTBMU CO cT. 94 (2)
IV JKeHeBCKOJI KOHBEHIIMV MHTEPHUPOBAHHBIM AETAM M ITOAPOCTKAM JOJDKHO OBITH obec-
neueHo obyuenne. B cumy cr. 76 (5) IV KeHeBckoit KOHBeHIN JJIs1 HECOBEPILIIEHHOJIETHIUX
13 Yrcia OOBMHIEMBIX ITOKPOBUTEIBCTBYEMBIX JINI] IIPEAYCMOTPEH CIIEIMAIbHBIN PEXKIIM.
OueBuOHO, UTO JOOPOCOBECTHOE BBIIIOJIHEHIE TOCYaPCTBOM VIV VHBIM yUaCTHUKOM BO-
OpPY’KEHHOTO KOH(QIMKTa ITOZOOHBIX MeXAYHApPOMLHO-IIPABOBBIX HOPM HEBO3MOXKHO 0e3
IIPABIUIBHOTO TOJKOBAaHUA TAKUX IOHATUN, KaK «HECOBEPIIEHHOJIETHNE», KIIOIPOCTKI»,
«getu». Kpome Toro, maHHbIe TEpMUHBI JOJDKHBI MHTEPIIPETHPOBATHCI OJMHAKOBO BCEMU
CTOpOHaMM KOH(GUIMKTA B I[eJIIX peau3aliiy IIpeJoCTaBIeHHBIX peOeHKY rapaHTuil B paB-
HOM O0ObeMe.

[TesrecooOpa3HO OCTAHOBUTHCSI Ha KIIIOUEBBIX B JAHHOM Cllyyae TePMMHAX «peOeHOK»
n «petn». Hambosee yacTo BeTpeuarolrfasicss Bo3pactHas rpanuia B IV JKeHeBckoil KoH-
BeHuun u I [lormonHUTEIFHOM MPOTOKOJIE — 15 JeT. MOKHO 7, CChLTasCh Ha 3TOT (akT,
COIJIACUTBCS C IOPUCTAMIU-MEXAYHAPOIHMKAMI, CUUTAOIIMMIY, YTO IIOX peOeHKOM B Me-
KIYHapOOHOM T'yYMaHNUTApHOM IIpaBe IOHMMAETC JINI0, He JocTuriee 15 jget’?

BesycioBHO, TONKOBaHMe CTaTeil JIOOOTO MEXIYHAPOTHOTO JOTOBOpa TOJDKHO OBITH
OCHOBaHO Ha IIpaBMJIaX, 3aKpeIUIEHHBIX B BeHCKOJ KOHBEHIMI O IIpaBe MeKIyHapOIHbBIX
moroBopos (mpuHsaTa 23 mas 1969 r. Koudepennueit OOH mo mpaBy morosopos). B uact-
HOCTM, JOTOBOP HOJDKEH TOJKOBATHCS JOOPOCOBECTHO B COOTBETCTBUIN C OOBIUHBIM 3HaUe-
HIEeM, KOTOpoe cilefqyeT IpKUAaTh TeEpMMUHAM JOTOBOpa B UX KOHTEKCTEe, a TAaKKe B CBETe
obbeKkTa U Ifesieil moroopa. Hapsoy ¢ KOHTEKCTOM YUMTBHIBAIOTCS JIF0OOe ITOCIedyrolilee
CoTJIallleHJe OTHOCUTEJIbHO TOJIKOBaHMSA JOTOBOpA, IOCIeAyIollas MpaKTUKa ero IpuMe-
HEHNSI U COOTBETCTBYIOILVE HOPMBI MEXIYHApOOHOTrO IIpaBa, IpMMeHsAeMble B OTHOIIIe-
HUSAX MEXKIY YUacCTHUKaMU JOroBopa. Bo3aMo)xHO obOpaliieHue K JOIIOJHUTEIbHBIM Cpejl-
CTBaM TOJIKOBAHUsI, B TOM UILCJIE K IIOATOTOBMUTEIbHBIM MaTepualaM 1 K 00CTOATEIbCTBAM
3aKJIIOUEHUS TOIOBOpA.

! Pictet J. Commentary of IV Geneva Convention Relative to the Protection of Civilian Persons in Time of War.
1958. P. 46. URL: http://www.loc.gov/rr/frd/Military_Law/pdf/GC_1949-IV.pdf (maTa o6parennus: 15.01.2018).

* Mann H. International Law and the Child Soldier // International and Comparative Law Quarterly. 1987. Vol. 36.
Ne 1. P. 35.

* Happold M. Child Soldiers in International Law: The Legal Regulation of Children’s Participation in Hostilities.
b. 31.
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Hemnocpencrsenno KeHeBckye KOHBeHIIUY ¥ [JOIIOITHNTENIBHBIE IIPOTOKOJIBI OIIpe/ielIe-
HII TEPMUHOB «PEOEHOK» U «IETU» HE COHEpPIKaT.

B coorserctBun ¢ Kommentapuem MKKK 1987 r. k [[omOJHUTEIBHBIM IIPOTOKOJIAM
1977 r. npn paspaborke, B yactHoctH, cT. 77 I IIporokorna («Mepbl mo 3ammre meTeir»)
oIIpeeJieHie TepMIHA «peOeHOK» C YKa3aHMeM B HeM Ha CTPOro 3adMKCUpPOBaHHBIE BO3-
pacTHbIe TPaHMIBI OBLIO IIpeIHaMepPeHHO OIYIIEHO B CBI3M C OTCYTCTBMEM B MEKIyHa-
POIHOM IIpaBe TOYHOI U OOIIENPUHITON TPaKTOBKM HaHHOro mousatus'. IIpu stom Ko-
MUTET OTMETII, YTO KaTeropus JeTeil 15-JIeTHero Bo3pacra HEOJHOKPATHO YIIOMIHAETCS
B IV JKeHeBCcKOII KOHBeHLUN U pAAe APYTUX MeEXIyHAapOOHBIX aKTOB, B 4acTHOCTU Pe-
somroruu 2018 (XX) I'enepanproit Accam6ien OOH? Kpome Toro, HecMOTps Ha TO UTO
rOCyJapCTBa-y4YaCTHUKIN BIIpaBe CaMOCTOSATEJIbHO OIpeNessITh BepXHMUI IIpeaesl JeTCTBa,
mo60e anio go 15 jer B nenax IV Kenesckoit kouBeHIM U | [JOIIOIHUTETIBHOTO IIPOTO-
KOJIa MOXKEeT CUMTAThCSI pebeHKoM’. B ¢BSI3u ¢ 9TMM MMeHHO AaHHas BO3pacTHas IpaHUIA
HallTla oTpakeHue B OIl. 2 u 3 ¢T. 77 I JlonmoaHUTEIbHOrO IPOTOKOIA (00sI3aHHOCTD TOCY-
DapCTB-yUYaCTHUKOB IIPMHUMATh «BCE IIPAKTUUECK) BO3MOYKHBIE MEpBI» IJIS TOTO, YTOOBI
JeTH, He JOCTUTIINe 15-JIeTHero Bo3pacTa, He IPVHMMAIN HellOCPeICTBEHHOTO yUacTUs
B BOEHHBIX JEVICTBIIX).

Bmecte ¢ TeM HEKOTOpbIe aBTOPHI CUMTAIOT, YTO OIIpefesieHue TepMMHA «peOeHOK»
OBLIO ONYIIEHO B CBSI3M C TeM, UTO, HECMOTpS Ha 3akpeIuieHre B IIpoTokosax BO3pact-
HOJI T'PAaHMUIIBI, COCTABISIONIEN 15 JleT, uX pa3pabOTUMKI HAAesIINCh, UTO B JaJbHEIIeM
MeXIyHapOIHOe COOOIIeCTBO YCTAHOBUT 3aIlpeT Ha yuacTyie B BOGHHBIX JEVICTBUAX AeTell
crapie 15 sjet’.

Omnpenenenne MOHATUA «peGEHOK» IIOSIBIIIOCh HAa MEKIyHapOJHOM ypPOBHE TOJIBKO
B Konsennun OOH o mpaBax pebenka (mpuHsara Pesomrorueit 44/25 I'enepanbHOIT AccaM-
6ien OOH ot 20 HOa6ps 1989 1.). [IpM 3TOM NpUHATEIE paHee MeKIyHApOMHBIE COTJIAllle-
HUS 110 IIpaBaM uejioBeKa (Kak 1 mpaBo /KeHeBBI) yKe COmepsKai ITOJIOKEHsI, YaCTIUHO
IIOCBAIIIEHHBbIe ITpo0JieMe BO3PACTHBIX TPaHUIl AeTCTBA. B uacTHOCTH, MeXTyHapOmTHBIN
[MaKT O TPAKTAHCKMX U MoIuTnUecknx mnpasax (mpuuar Pesomronment 2200 A (XXI) Tene-
paisHOIt Accam6iienr OOH ot 16 mekabpst 1966 T.) 3aKpeIuisieT mpaBo «pebeHKa» Ha «TaKUe
MephI 3aIlUTHI, KOTOpbIe TPEOYIOTCSA B €ro ITOJIOKEHUY KaK MaJOJeTHero CO CTOPOHBI ero
ceMbH, 00IIIecTBa M IrocyapcTBa» (CT. 24), MpaBO «HECOBEPIIEHHOJIETHNX IIPaBOHAPYIIIN-
TeJell» Ha «PEeXUM, OTBEUAIOIMII X BO3PACTy U IIpaBOBOMY cTarycy» (ct. 10 (3)), mpaBo
«JIeTeil» Ha HeOOXOOMMYIO 3alllUTy B ClIyuae pacTopykeHus Opaka (cT. 23), He yTOUHSIA,
KTO TIOHMMAeETCs MOJ «pebeHKOM» MM «HeCOBepIIeHHOJIEeTHIM 0OBMHIeMbIM». OcTaBisisa
pellleHye 5TOT0 BOIIPOca Ha YCMOTpEeHIe ToCyAapCTB-yUacTHNKOB, KoMuTeT 1o mpaBam ue-
smoBeka B O61ieM KoMMeHTapuu K cT. 24 [Takra akijeHTMpoBal BHUMaHNe Ha CIEOYIOIIeM:

1) mpaBO Ha CllenyaJbHbIE MepPbhI 3aIMUTHl IPUHAIIEKUT KKIOMY peOeHKY B CBSA3M
C ero ITOJIOXKeHMeM KaK MaJIoJIeTHero;

2) B IlakTe He OoIpeneieH BO3PACT, IPY HACTYILUIEHNN KOTOPOTO PeOeHOK CTAHOBUTCS CO-
BEPIIEHHOJIETHNM, UTO JOJDKHO OBITh 3aKpeIlJIeHO B HAIVIOHAJIBHOM 3aKOHOIATEJIbCTBE T'0-
CYDapCTB-YUACTHUKOB MCXOMS M3 COOTBETCTBYIOIMX COIMAIBHBIX U KYJIbTYPHBIX YCIOBMIL;

! Commentary to the Additional Protocols of 8 June 1977 to the Geneva Conventions / ed. by C. Pilloud, Y. San-
doz, Ch. Swinarsky. Geneva, 1987. Art. 77. Rn. 3178. URL: http://www.loc.gov/rr/frd/Military_Law/pdf/Commen-
tary_GC_Protocols.pdf (mata obparenns: 15.01.2018).

Z Ibid.

* Commentary to the Additional Protocols of 8 June 1977 to the Geneva Conventions. Art. 77. Rn. 3179.

* Rosen D. M. Who is a child? The legal conundrum of child soldiers // Connecticut Journal of International Law.
2009-2010. Vol. 25. P. 96.
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3) Bo3pacT He HOJUKEH ObITh yCTAHOBJIEH Upe3MepHO HU3KO U B JII0O0OM cilyuyae rocygap-
CTBa-yYaCTHUKM He OCBOOOXKIAIOTCS OT 00s13aTeIbCTB, 3aKpelLieHHbIX B [lakTe, B OTHOIIIE-
HUJ JINI, HEe TOCTUTIINX 18 JIeT, HeCMOTpPs Ha TO YTO OHM JOCTUTJIM COBEPILIEHHOJIETUS
COIJIaCHO HAIMIOHAJIBHOMY IIpaBy’.

Cratpa 1 KouBeninu OOH o mpaBax peGeHKa IVIaCUT, UTO «/IJIS LieJieit HacTosieir Kon-
BeHLIUN PeGEeHKOM SIBIISETCS KaXKI0e ueIoBeuecKoe CyIeCTBO 0 JOCTIDKeHUs 18-yeTHero
BO3pacTa, ecjii 110 3aKOHY, IPMMEHIUMOMY K JaHHOMY peOeHKy, OH He JOCTIUTaeT COBep-
LIIEHHOJIeTUs paHee». [laHHOe I0JI0KeHNe, yCTaHaBIMBaoIllee BO3paCcT OKOHUAHMS JEeTCT-
Ba, He BBI3BAJIO OyPHBIX 0OCY’KOEHMII, CTaB OTpasKeHMeM MO3MIMK OOJIBIINHCTBA paboueit
rpynnsl’. Bmecte ¢ TeM GopMyIMpOBKa CTaThby OCTABJISET OTKPBITHIM BOIIPOC O Haydale
OEeTCTBA, YTO OBLIO CBSI3aHO C OIACEHMUSMIU II0 ITOBOAY BO3MOKHBIX IIPOTMBOpEUNII C Ha-
LMIOHAJIBHBIM 3aKOHOJATEIBCTBOM MHOTUX CTpPaH.

Taxkum obpasomM, 3akperieHHas B KoHBeHumu ¢gopmMynmpoBKa IIpeacTaBIIseTcs JOCTa-
TouHO rubKoit. [lomaraem, UTo penreHne BHIHECTM 3a CKOOKV CIIOpHBIE BOIIPOCHI, CBSI3aH-
HbIe C OIlpefiesieHleM MOMEHTa Hadaja JeTCTBa, M YBeJIMUUTb BEpXHUI BO3PACTHOM IIpe-
JeJI TeTCTBa ObLI0 00YCIOBIEHO CTpeMIIEHNEM IIPeIOCTaBUTh IIPABOBYIO 3aIUTY HAMOOIb-
1IeMy KOJIMUYECTBY JeTell.

[IpyaMMag Bo BHMMaHNeE OTCYTCTBUE B MeXIyHApOJHOM TI'yMaHUTAapHOM IIpaBe OIIpe-
IeJeHUs TepMIHA «peOeHOK», IIPUMeHsIeMOoro B KauecTBe lex specialis, mpeniaraeM mpu-
3HATh YHUBEPCAJIBbHBIN XapaKTep KOHBEHIIMIOHHOI'O TEpPMIHA B UaCTY yCTAaHOBJIEHN 18 et
B KayecTBe BO3pacTa OKOHYAHUS JEeTCTBa.

Bo-mepBrix, KouBennus o npasax pebenka patuduimposaHa 193 rocymapcrsamu, B TOM
uyycie ydacTHMKamy sKeHeBCKMX KOHBeHLUI 1949 r. m [ONOJIHUTENBHBIX IIPOTOKOJIOB
1977 r. Ilpu srom KonBeHuusd, B otimume oT MeXOyHapOJHOTO ITaKTa O IPaKTAaHCKUX
U MOJUTUUECKNX IIpaBax 1966 TI., He COMEpKUT IIOJIOKEHUT O Jeporanuu, npegycMarpu-
BAIOILIETO BO3MOXXHOCTb OTCTYILIEHUS OT IIPUHATBIX I'OCyJapCTBaMU-yUacCTHUKaMU JOTO-
BOPHBIX 0053aTEJIbCTB.

Bo-BTOpBIX, MCTOUHMKM MEXIAYHAPOAHOI'O T'yMaHUTApHOTO IIpaBa 3aKpeIUIIIOT BO3-
MO’KHOCTB IIPMMEHEHNs HOPM MHBIX OTpaciiell MeXAyHapoaHoro Inpasa. Tak, B 1. 8 cT. 75
I [JoroTHUTENBPHOTO IIPOTOKONIA IToguepKuBaercsa: «Hyu ogHO 13 ITOJIOKeHMIT HACTOSIIel
CTaThby He MOXXeT OBITh MCTOJIKOBAHO KaK OrpaHMYNMBAIOIIee VUM YIIeMISiliee JTboe
apyroe Oojiee OJIArompusATHOE IIOJIOKEHUE, IPeJOCTABIA0IIee JIUIaM, O KOTOPBIX I'OBO-
puUTCSI B IyHKTe 1, GOJIBIIYIO 3aIIUTy B COOTBETCTBUY C JIIOOBIMU MPUMEHsIeMbIMII HOpMa-
MU MEXIYHapOJHOI'O IIpaBa».

B umcie weneit I [JomomHUTETPHOTO MPOTOKOJIA, coracHo [IpeamOyie, Ha3BaHbI «pas-
BUTHE ITOJIOKEHNI, IPeIyCMaTPUBAIINX 3allUTy >KEPTB BOOPY>KEHHBIX KOHQIMKTOB»
(m. 4), «obecrieuenne mpuMeHeHNs monoxeHnit KeHeBcknx koHBeHIuit u [IpoTokoma mpu
BCeX 00CTOSATENbCTBAX KO BCEM JIMIIaM, KOTOpble HaXOQATCS IO/ 3all[UTON 3TUX TOKyMEeH-
TOB, 6€3 KaKoro-amnbo HeGIaronpusaTHOIO pa3inums, OCHOBAHHOTO Ha XapaKTepe VN IIPo-
MCXOXXIEHU BOOPY)KEHHOTO KOH(GIMKTA JMJIM Ha IPUUYMHAX, BBIIBUTAeMbIX CTOPOHAMI,
HaXOQAIIMMICS B KOHQJIIMKTE, NIV IPUIMCBIBAEMBIX UM» (II. 6).

B-TpeTpux, KOMIIJIEMeHTapHasd TE€OPUsS COOTHOLIEHNS MeXIyHapOJHOTO I'YMaHUTApHO-
ro IpaBa ¥ MeXJIYHapOJHOIO IIpaBa IIpaB YesOoBeKa, ITOJpasyMeBarollasd X COBMECTHOE

! UN Human Rights Committee. CCPR General Comment Ne 17: Article 24 (Rights of the Child). 7 April 1989.
URL: http://www.refworld.org/docid/45139b464.html (mata obparenns: 15.01.2018).

2 Ibid. P. 301-312.

* Legislative History of the Convention on the rights of the child. N. Y.; Geneva, 2007. Vol. I. P. 310.
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IIpMMeHeHNe, IIMPOKO pacIpoCTpaHeHa KaK B JMOKTPMHE MeXAYHApOMHOro IIpaBa', Tak
U B IIPAKTUKe MEXKIyHapOIHBIX CynoB”. [JaHHBIN ITOAXO/ TaKKe coryacyercs co cT. 31 Ben-
CKOJI KOHBEHI[IU, KOTOpasi, KaK ObLIO OTMeUEHO paHee, 3aKpeIIsIeT, YTO J0bIe COOTBETCT-
BYIOILIVIE HOPMBI MEXIYHAapOIHOIO IIpaBa, IpMMeHsaeMble B OTHOLIEHMAX MEXY yIaCTHU-
KaMM MEeXIYHapOIHOI'O JOTOBOPA, YUUTHIBAIOTCI IIPU TOJIKOBAHUM €O IIOJIOKEHUIL.

B-uerBepThIx, KoMucens mo MesxayHapoJHOMY IIpaBy IOJUEPKHYJIA OOIeIPU3HAHHBII
XapakTep NPMHIMIIA FTAPMOHU3AINNA B MEXIYHApOIHOM IIpaBe, COTJIACHO KOTOPOMY «B CHI-
Tyauudax, KOrjga HECKOJIbKO HOPM KacarTCA OQHOTO BOIIPOCA, OHU HOJDKHBI B MaKCUIMAaJIbHO
BO3MOJKHOII CTEIIeH) TOJIKOBAThCS TaKMM 00pa3oM, UTOOBI yCTAHABIVMBATH €IVHBIN P
COBMECTMMBIX 00513aTeJIbCTB» . MOKHO IPeAIOI0KNUTh, UTO JaHHas mo3uius Vccieqosa-
TeJIbCKOJ TPYMIBI IIOApPa3yMeBaeT MaKCUMAaJIbHO BO3MOXXHOE COBMECTHOE IIPUIMEHEHIE
HOPM He TOJBKO IPYU KOJUIM3MOHHBIX CBSI3SX, HO M IIPU CBSI3AX TOJIKOBAHUA'.

B-nmaTerx, obpairjaer Ha cebs BHMMaHMe TEHOEHUUSI K 3aKpeIieHNio 18-JeTHero BO3-
pacTa B MeXAYHAapOMHBIX JOTOBOpaX, IOCBAIIEHHBIX 3alllUTe IIpaB peOeHKa VM IPUHATHIX
mocite 1989 r. (HampuMmep, B cT. 2 AQpMKAHCKOI XapTNU IIPaB 1 OCHOB GJIaTOCOCTOSTHUS pe-
OeHKa, MPUHATON KOH(pepeHIell IJIaB ToCyaapcTB 1 mpaBuTenbcTB Opranusarnum adpu-
KaHCKoro eamHcTBa 11 miong 1990 r.; B cT. 3 KoHBeHUMM O 3a1iUTe AeTel U COTPYyTHUYECT-
Be B 00JIACTU MEXT'OCY[apCTBEHHOI'O yCHIHOBIJIEHUS, IPUHATOI ['aarckoit kKoHpepeHmet
MeXOyHapOIHOTO YacTHOro mpasa 29 mag 1993 r.; cT. 3 (d) IIporokoia o mpegynpexaeHNnu
I IIpecevueHny TOPTOBJIN JIIOABMIL, OCOOEHHO KeHIIMHAMY U JeThbMI, I HaKa3aHUU 3a Hee,
npuHaroro Pesomronueit 55/25 'enepanbroit Accambiaen OOH ot 15 Hog6ps 2000 T.).

KonBenuus o mpaBax pebeHKa COMep:KUT HamboJjiee IMONHBIN IepeyeHb MpaB peOeHKa,
3aKpeIyIeHHBIN Ha MeXXAYHApOLHOM YpoBHe. MeXIyHapoaHOe co0011ecTBO oUuTH 6e30T0-
BOPOUYHO IIPM3HAJNO 00S3aTeJIbHBIN XapaKTep ee ITOJIOKEeHU M 0e3yCIIOBHYI HeoOXOmM-
MOCTB MX BbINIOJIHeHMSA. KOHBeHLMA BCTYyNNMJIa B CUJIY CITyCTS BCETO AEBATH MeCALEeB I10CIe
ee MpUMHATUA (IS CpaBHeHMs: MeXTyHapOIHBIN ITaKT O TPa’KAaHCKUX ¥ ITOJUTUUECKUX
mpaBax ObLT MpUHAT 16 mekabps 1966 r., HO BcTymmi B cuity 23 mapra 1976 r.); Ha 1epe-
MOHUI €€ IOAIMCAHNA IIPUCYTCTBOBAJIO PEKOPAHOE KOJIMYECTBO IOCYOAapCTB, 1, KaK yXKe
OTMeYaJIoCh, OHA paTUUIMPOBaHA IIOUTU BCEMU FOCYyAapCTBAMU MIUDPA.

Takum 00pa3oM, ecTb OCHOBaHMS II0JaraTh, YTO 3akpelieHHas B cT. 1 KouBeHImu
0 mpaBax pe0OeHKa BO3pacTHas I'paHNUIa IIPMMEHUMa IIPM PeLIeHUM BOIIpoca O TOM, KTO
IIOHMMAaeTCs 1o peOeHKOM B MeKIyHapOJHOM I'yMaHUTapHOM IIpaBe.
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SJ1IEKTPOHHOE TIPVITIO>XKEHVIE
K «POCC/CKOMY HOPVIOVHYECKOMY >XVPHATIV>

YACTDb 3 CTATBU 299 YI'OJIOBHOI'O KOJAEKCA P®:
«KAMHMU INPETKHOBEHUM I »

ITommosa I0msa ITaBxoBHa

Kanpmpar ropnanuecknx HayK, CTapIInii IperofaBaTesnb Kadeaphbl yTOJIOBHOTIO IIpaBa I IIpolecca
I/IHCTI/ITYTa I‘OCYJIapCTBa n npaBa TIOMCHCKOI‘O I‘OCYJIapCTBeHHOI‘O yHI/IBepCI/ITeTa (TIOMeHb),
e-mail: y.p.popova-logacheva@utmn.ru

ITpedmemom uccredosanuss OAHHOU cMAMbvl SI6TITeMCs Ye0JI0GHO-NPABOBAS HOPMA, 3aKpPenIeHHas
6 u. 3 cm. 299 Yeonognozo xodexca Poccuu, npedycmampusarweti Y20I06HYH 0MeemcmeeHHOCMb
3a He3aKOHHOe 6030y deHuUe Ye0m06HO020 dera. Llemvb pabomul 3akmouaemes 6 YcMaHo6IeHUU KPyea
nomepnesuiux iUy, 0m 0aHH020 NPecmynieHus, a MakKie OmePaHuUeHul e2o Om CMeNHO20 Cocma-
6a npecmynyeHus, 3agukcupoeantozo 6 u. 2 cm. 169 YK P®. Asmop 060cHo6bi6aem 603MOHCHOCD
603HUKHOGEHUST CNOPHBIX U daxce KOHPIUKMHBIX CUmMYyayuti npu npumeHeHUU YKa3aHHOU HOPMbL.
ITposedenroe uccmedosanue no36omuUn0 coeramo credyrujue 6bi6o0bvi: 1) nomepnesuium no u. 3
cm. 299 YK P® mozxcem 6bimb uHOUGUOYATIbHBLTL NPeONPUHUMAMETb, UMEWUTE 20CY0APCMEEHHYI0
pezucmpayuro TU60 He UMEUUL ee 6 NPedYCMOMPEHHOM 3aKOHOM CIyude, a makice npedcmasu-
mestb KoMMepuecKkoli opeanuzayuuy; 2) nomepnesuium no 4. 3 cm. 299 YK PP ne moxcem Ovimv uH-
0UBUOYATTbHBLT NPEONPUHUMAMETTb, He 3apecucmpPUupo8aHHvlii 6 Kauecmese maxKogozo, HeCMOMpPs Ha
npedycMOmpeHHYH 3aKOHOM 00SI3aHHOCMY, 3aPecUCTNPUPOSAHHDBLL, HO 3AHUMAOUUTICT HE3AKOHHOU
OessmeibHOCMbl0, A Makyice npedcmagumesnb HeKOMMepUeckoll opeanHuszayuu; 3) 6 coomeemcmsuu
¢ NPABUNAMU KEATUPUKAYUU NPU KOHKYDEHYUU Ye0JI06HO-NPABOEHIX HOPM Npednoumerue 00IHCHO
omoasamvcs u. 3 cm. 299 YK P® kax 6oree cneyuanvHotl, oxpausioweti UHmepecvl npagocyous,
a makie UHMepPecvl 3aKOHHOL X03SUCEEHHOT 0essMeTbHOCIU CY0BeKMO8 NPeONnPUHUMAMETLCTN-
6a, a He u. 2 cm. 169 YK P®.

Knwuesvie crnosa: HezakoHHOe 6030Yxi0eHUe Ye0TI06H020 0elid, 60CNPensimcmeosanue npeonpuHu-
MAmMesvcKoll 0essmebHOCMU, UHOUBUOYATTbHBLTE NPeONPUHUMAMENTD

PART 3 OF ARTICLE 299 OF THE CRIMINAL CODE OF RUSSIA:
THE STICKING POINTS

Popova Yuliya

Tyumen State University (Tyumen),
e-mail: y.p.popova-logacheva@utmn.ru

The subject of the article is a criminal legal norm set out in part 3 of article 299 of the Russian
Criminal Code establishing criminal liability for illegal initiation of criminal proceedings. The aim
of this work is to determine a circle of victims of this crime, as well as to distinguish it from the
related offence established in part 2 of article 169 of the Criminal Code. The author substantiates the
possibility of constrains and contradictions of application of the mentioned norm. The study draws
some inferences: 1) an individual entrepreneur who has acquired state registration or who didn’t do
this in cases specified by law, as well as a representative of a commercial organization, could be vic-
tims under part 3 of article 299 of the Criminal Code; 2) an individual entrepreneur who doesn’t ac-
quire state registration, despite the law provides for such an obligation, an individual entrepreneur
who has acquired state registration but is engaged in illegal activity, as well as a representative of
a noncommercial organization, couldn’t be victims under part 3 of article 299 of the Criminal Code;
3) in accordance with the rules of qualification, when part 3 of article 299 of the Criminal Code
competes with part 2 of article 169 of the Criminal Code the preference should be given to part 3 of
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article 299 as a more special norm, protecting primarily the interests of justice and the interests of
legitimate business activities of business entities.

Key words: illegal excitation of criminal case, obstruction of business activities, individual entre-
preneur

dengepanbHBIM 3aKOHOM OT 19 mekabps 2016 1. Ne 436-03 «O BHeceHUU M3MEHEHUIT B CTa-
TbI0 299 YromoBHoOro Komekca Poccuiickoit Penepanun u craTbio 151 YrosloBHO-IpoLeccy-
anpHOTO Komekca Poccuiickoit $emeparmm» ObLIM BHeceHBI M3MeHeHUs B cT. 299 YK P.
3aKOHOIIPOEKT, IIpeyCMaTPMBAIOINIT JOTIOJHEHIE 3TOM CTaThy YacThio 3 «IIpuBieuenne
3aBeIOMO HEBITHOBHOTI'O K YT'OJIOBHOJ OTBETCTBEHHOCTN », ObLI pa3paboTaH BO MCIIOTHEHUE
nopyueHud, gansoro Ilpesunentrom P® Bragumupom IlyTMHBIM 1o mToram npoIIeaiero
B uioHe [leTepOyprckoro MekayHapOgHOTO 3KOHOMMYECKoro ¢opyma (. 2 mepeyHs IIo-
pyuenuit ot 7 mroas 2016 r. Ne IIp-1305)". B mosicHuTeTpHOI 3aIiCKe TJIaBa rOCyIapcTBa
yKasaJl, YTO 3aKOHOIIPOEKT HaIpaBJleH Ha yCIUIeHMe OTBETCTBEHHOCTU HOJIKHOCTHBIX JINIT
IIPaBOOXPAHNUTEJBHBIX OPTAaHOB 3a COBEpIIIeHIVe AEVICTBUIL, IOBJIEKIINX HeOOOCHOBAaHHOE
YTOJIOBHOE IIPECIeNOBaHNEe NPeANpUMHIIMAaTeNel M IPEeKpallleHIe X XO3dIICTBeHHON Me-
arenbHocTH. [IpesuaeHT MOACHMI, UTO TaKue Jeja paccieyIoTCs B TeUeHIe HEeCKOJIBKIX
MecsAIleB, a 3aTeM IIPeKpaIaloTCsd, UTO B UTOT'e MOKET IIPUBECTY K YaCTMYHOMY IUJIM I10JI-
HOMY paspylleHuo O0usHeca. YkasaHHas mpobiema 6puta o3BydeHa B Ilocimannu Ilpesm-
neurta PO denepansromy Cobpanuio PO ot 3 mexabps 2015 r. Okmmaercs, UTo BHeCeHIe
roripaBok B YK P® mo3BonuT obecrneunTs yCa0BUSI He TOJIBKO IS MCKIIOUEHNS TaBIeHUS
Ha OV3HeC C IOMOIIBI0 YTOJIOBHOTO IIpeciIeoBaHMsA, HO 1 [ co3maHus B Poccun Graro-
IIPUATHOTO JEeJIOBOTO KJIMMaTa’.

YnoMsHyTbIT 3aKOH XOTS 1 ObLI MPMHAT 6e3 0COOBbIX IOIIPABOK, HO ellle Ha IPOeKTHOI
CTaquI BbI3BAJ MHOKECTBO JVICKYCCUII Cpelyl IPAaBOBOIL M OM3Hec-001IecTBeHHOCT!. TaK,
l'enepanpublit mpokypop PP IOpwuit Yaiika BbIpasmi 06eCIIOKOEHHOCTD CJIOXKMBIIIETICS CI-
Tyalmeii, KOrga CHJIOBUMKM MOTYT HeOOOCHOBAHHO IIPMMEHSTh MephI YIOJIOBHOTO IIPUHY-
KaeHns K 6usHecmenam. [Ipu atom, kak nmoguepkHys ['eHepanbHbIil Tpokypop PP, cotHn
OM3HECMEHOB CEeTOMHs PeabIINTUPYIOTCS Ha QOCyHeOHOI CTaqnu U B CyJe, a IpeACTaBI-
TeJIN IIPaBOOXPAHUTENIbHBIX OPraHOB, M3-3a AEICTBMUII KOTOPBIX M IOCTpafalyl Ipenrpu-
HIMAaTeny, He IOABepralTcd HakasaHN0. HalmloMHUM, UTO 3aKOHOJATeJIbCTBOM YCTaHOB-
JIeHa TpakKJaHCKasd OTBETCTBEHHOCTD 3a Bpe[l, IPUUMHEHHBI He3aKOHHBIMU JeVICTBUAMU
OpraHOB HO3HAHUS, IIPEIBAPUTEIHHOTO CIENCTBIS, IPOKypaTypsl u cyaa (ct. 1070 I'K PD).
CoOoTBeTCTBYIOIIMIT Bped IO OOIeMy IIpaBIIIy BO3MeIaeTcs 3a CYeT IOCYJapCTBEHHOI
Ka3HBbI’.

B ob6cyxmeHnm paccMaTpuBaeMOIrO 3aKOHOIPOEKTa NPUHSINM ydacTye M HEeKOTOphIe
IIpeICTaBUTENN HAyUHOI 0oOIecTBeHHOCTH. Tak, moIeHT ¢akyipTera npaBa HayuHo-mc-
CJIeOBaTeJIbCKOTO YHUBepcuTeTa Bpicmiei mrkonsl skoHoMuky P. O. [{onoToB ckenTiye-
CKIt 0TO3BajICca 00 3¢ (eKTUBHOCTY HOBOJI HOPMBI, CUUTAS €€ «MEePTBOPOXKAeHHOI». OH
OTMeTI: «J[eJ0 B TOM, UTO KOHCTPYKLVSA OOBEKTMBHOI CTOPOHBI IIpeIaraeMoro COCTa-

! Illysanosa M. DKcIIepThI IOAAePKMBAIOT IIPEJIOKEHMEe 00 Y)KeCTOUEHMM OTBETCTBEHHOCTM 3a HE3aKOHHOE
YTOJIOBHOE ITpeciieqoBaHMe npeanpuaumarteinein // Fapant.Py. 2016. 12 okr. URL: http://www.garant.ru/news/949049
(mata obparrenns: 14.01.2017).

? 3enosuna B. B YK P® MokeT MOSBUTHCS HOBBII COCTaB — HE3aKOHHOE BO30Y)KIEHIUE YTOJOBHOTO mena //
TapanTt.Py. 2016. 31 okt. URL: http://www.garant.ru/news/976145 (mara obparesns: 14.01.2017).

* 3enoseuna B. I0puit Yarika cuMTaeT, YTO CYIIOBUKI JOJDKHBI HECTY YTOJOBHYIO OTBETCTBEHHOCTD 3a JaBJICHIIE
Ha 6usHec // Tapant.Py. 2016. 29 utona. URL: http://www.garant.ru/news/818613 (nara obparenns: 14.01.2017).
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Ba IPeCTYIUIeHNs, TpeOyolas 00s3aTeIbHOTO YCTAaHOBJIEHNUS 1eJIV BOCIIPESITCTBOBAHIS
IIpeAIPUHIMATEIBCKON esITeTbHOCTN JMOO HAIMUMs KOPBICTHON WJIM MHOW JIMYHOIN
3aMHTEPECOBAHHOCTY, IPEBPALIAET JAHHBIN COCTAB B TaK HA3bIBAEMYIO ,MEPTBYIO HOP-
My. JlokasaTh MOJOOHYIO I1eJIb IPAKTMUECKU HEeBO3MOKHO. IIpm jKemaHum mpaBoIpmume-
HUTEJISI BO3MOKHO IIPUBJIeUb ClIeoBaTelell (qo3HaBaTeeil) 3a He3aKOHHOe BO30YKIeH1e
yrosioBHOro feia 1o cT. 286 YK P® (mpeBblllleHre QODKHOCTHBIX ITOJTHOMOYMIT)». Kpome
TOTO, OH He0e30CHOBATEJIBHO 3asBIISET, UTO «B IpemiioskeHHOM [Ipesugentom PP mpoekre
peub, IO CyTHM, UAET JUIIb O 3allliiTe MHTEepPecoB IpednpuHumareneil. VHele xe ciydan
YMBIILIJIEHHOTO He3aKOHHOTO BO30Y’KIeHMs YTOJOBHOTO [ejia (He CBSI3aHHbBIE C IIPeaIpu-
HUMAaTeJSIMI), IIOJIyYaeTcsl, He IIPEeICTaBIISIOT CTOJIb OOJIBIIO OOII[eCTBEHHOI OITaCHOCTH,
YTO BBITVIAAUT BeCbMa CIIOPHBIM B KOHTEKCTe KOHCTUTYLIMOHHOTO IIPMHILNIIA PAaBEHCTBA. ..
BesycioBHO, mpmHATHE JTI0O00TO0 3aKOHOIIPOEKTA, HAIIPABJIEHHOTO HA 3aIlUTy MHTEPECOB
TpakKIgaH OT HE3aKOHHOIO BO30Y)KIEeHNs YTOJOBHOIO fejia (IIycKail Ja)ke OTpaHMUEeHHO-
ro Kpyra JINMI{), Jyullle, YeM Huuero. [lake eciy HOBBII COCTaB, Ipejiaraemslil IIpesu-
neHToM P®, okaxkeTcs ,MePTBOPOKIEHHBIM , OH BCE PABHO OyMeT IOJIe3eH, TaK KaK HeceT
B ceOe MO3NUTUBHDBIN IIOJIUTNUECKNAI CUTHAI»

Cronut amuip 4yacTmuHO coriacutbea ¢ MHeHueM P. O. lomorosa. ITomaraem, uro unes
HOPMOTBOPI[a ObLIA 3aKJTIOUEeHA B PACIIMPEHNN PAMOK IPUBJIeUeHNs K YTOJIOBHOI OTBETCT-
BEHHOCT!U «KOPBICTHBIX CUJIOBUKOB». Tak, mo mosiBieHwus 4. 3 cr. 299 YK P® 6pu1o Bech-
Ma 3aTPyJHUTEJIbHO IIPUBJIEYb K YTOJIOBHOM OTBETCTBEHHOCTMU TeX AO3HaBaTeleil U cile-
JoBaTeJell, KOTOpbIe BBIHOCUIJIN 3aBEOMO He3aKOHHBIE ITOCTAHOBIEHUS O BO30y)KIeHUN
yTOJIOBHOTO feja. V3BecTHO, UTO IOJ00HOV HOpMBI 10 19 mekabps 2016 r. B YroJoBHOM
Komekce Poccun He comepskaiiocs, a cr. 285 mian 286 YK PP npobremaTuyuno 6bL10 ITpuMe-
HATD 13-32 OL[EHOUHOI'0 XapaKTepa II0CJIeCTBUA B BUJIE CYLLIeCTBEHHOI'0 HapyIleHNs IIpaB
U 3aKOHHBIX MHTEPECOB IPa)KHaH JMJIM OpraHm3aInii 1nbo oxpaHsIeMbIX 3aKOHOM MHTepe-
COB 00111eCcTBa I FOCyAapCTBa’.

C mpemioskeHuEM O «IIepeHOCe» MOMEHTa OKOHUAHUS IIpecTyIUIeHNs, 3adpUKCUPOBaH-
Horo B yu. 1 u 2 cr. 299 VK P®, ¢ MmomeHTa npeabsBieHns oOBMHEHNs Ha 0ojiee paHHIOK
CTaAMIO YTOJIOBHOTO IIpeciieqOoBaHMsI — BO30YKOeHMs YIOJIOBHOTO Jeja, a Takke O J00aB-
JIEHUU B Hee OTHEeIbHBIX KBAIM(UIMPOBAHHBIX IPM3HAKOB BBICTYIIVIIN HEKOTOPBIE IIPaBO-
Bensl. Tak, H. A. Bynskos nncan: «IIIupokas pacmpocTpaHeHHOCTh (pakTOB BO30OYKIeHUS
,3aKa3HBIX YTOJOBHBIX J€J, CBA3AHHBIX C KOPBICTHO! MOTMBALMEN, VIV WHOM JIMYHOII
3aMHTEPECOBAHHOCT! (& TaK)Xe OIBIT POCCUIICKOTO ¥ 3apy0eKHOro 3aKOHOMAATeIbCTBA),
00ycJIaBIMBaeT 11es1eco00pa3HOCTh IPUOAHNSI UM POJIY KBAMMUIMPYIOUIETO IIPU3HAKA» .

' flomomos P. YK P® 3ampeTnt «KOIIMapuUTh» OM3HEC TOJIBKO KOPBICTHBIM CIJIOBMKAaM. BceM OCTalbHBIM IIO-
npesxHemy MoxxHo // Legal.Report. 2016. 3 mos6. URL: http://legal.report/author-16/koshmarit-biznes-razreshat-bes-
celno-i-beskorystno (mara obpamenns: 14.01.2017).

? Cwm., Hampumep: Tymamesuu I. C., Kopomaes B. B. Komnmsus OpUANUECKUX IIOHATUII B MaTe€pPUAIbHOM
¥ TIpoIlecCyallbHOM IIpaBe KaK KOPPYIIIMOHHAd COCTABIAIOIIAs HapyIIeHNUII IIpaB ueJoBeKa IIPM IIPOBedeHIUN
TpeIBApUTENILHOrO pacciefoBanus // Ycroitumsoe pasButue Poccuu: BBISOBBI, PUCKHM, CTPATETMM: MaTepUAIbl
XIX MexnayHap. Hayd.-IIpakT. KoH}.: Kk 25-metnio I'ymanurap. yH-Ta (12-13 ampens 2016 r.). ExarepmuGypr,
2016. C. 209. Cm. taxxe: ITonosa IO. II. IlpemyoskeHNs 0 BHECEHNN M3MEHEHUIT 1 ONOJHeHNIT B raaBy 31 YK PO
«IIpecrymiennus npotus npasocynusa» // Poc. ropun. sxypH. 2000. Ne 3. C. 80; Ee sxe. HexoTopsle mpenioxeHNs
0 BHeceHMU fononHeHui B raasy 31 YK P® «Ilpectynienus nporus mpasocyaus» // CoBpeMeHHas IPecTyITHOCTb:
COCTOSTHIIE, TEHIEHINI, CPeNCTBa IIPeoqoIeHNs: MaTepuansl Beepoc. Hayu.-pakt. KoH. (22-23 ampess 1999 1.).
Exarepuu6ypr, 1999. C. 170.

* Byoaxos H. A. IlpuBiedeHne 3aBeJOMO HeBMHOBHOI'O K yToJI0BHOII oTBeTcTBeHHOCTH (cT. 299 YK), HesakoHHOe
0CBOOOXK/IEHIE OT yroJIOBHOII orBercTBeHHOCTH (CT. 300 YK): TeopeTmueckme acrieKkTel, IpobaeMbl 3aKOHOAATENb-
HOTO OIICAHV COCTABOB M KBATM(UKALMIL: TUC. ... KaHJ. opui. HayK. KpacHomap, 2007.

53

ELECTRONIC SUPPLEMENT TO THE RUSSIAN JURIDICAL JOURNAL

@0¢9



YT'OJIOBHOE ITPABO U ITPOLIECC

K «POCC/CKOMY HOPVIOVHYECKOMY >XVPHATIV>

ITpoceccop kadenpsl yroxoBHOro mpaBa MOCKOBCKOI TOCyHapCTBEHHON IOPUANYECKOI
akagemun uM. O. E. Kyrapuna C. M. Kouou mox rpemyiorom HeolpaBIaHHBIX TEPMIHOJIO-
TMYECKUX PACXOKIEHUI YTOJIOBHOTO M YTOJIOBHO-IIPOIIECCYaJIbHOTO KOJeKcoB PO Taxxke
HacTayBaJl Ha M3MeHeHuM copepkaHus cT. 299 YK P®, cunras HeoOXOOMMBIM ee HasBa-
H1e (M QUCIO3NILIIO) IPUBECTY B COOTBETCTBYIE C YTOJIOBHO-IIPOIECCYJIBHBIMY HOPMaMU
n copMyIMpoBaTh ClIegyoIMUM obpa3oM: «Bo3Oy)kaeHMe yrojJoBHOTO [eja B OTHOILIE-
HIJ 3aB€JJOMO HEBITHOBHOTO JIMLa»'.

ITIpencraBuTenM ypajbCKON IIKOJIBI YTOJIOBHOIO IIpaBa ellle M0 IOogBJIeHud 4. 3 cT. 299
YK P® BrIcTymmIn Ha MeXXIyHapOTHOM KOH(pepeHIUN ¢ apTyMeHTaIell 0 HeoOX0auMo-
CTI ee BBeICHN B YTOJIOBHBIII 3aKOH. Tak, OHM 0OpaTwmiy BHUMaHIe Ha TO, UYTO OO'bEKTIUB-
Hast cropoHa ydu. 1 u 2 c1. 299 YK P® He oxBaThIBaeT mporeaypy Bo30yKIeHUs yTOJIOBHOTO
Jeyia IMyOJIMYHOTO OOBMHEHNS B OTHOLIEHMY KOHKPETHOTO JIMI[A, i€ OH aBTOMATIUECK!
npusHaeTcs nogospeBaeMbIM (cT. 46 YIIK P®). XoTa yxe mociie He3aKOHHOTO BO3OYKe-
HIs YTOJIOBHOTO Jejia CyIeCTBEHHO yINEeMJISIOTCA IpaBa TpakJaHNMHA, B TOM 4uCiIe, I10-
CpeACcTBOM M30paHMsI Mephl IIpeceueHNs, IPOBedeHNs CJIeACTBEHHBIX NelICTBUII, BBIEMOK,
0OBICKOB, apecTa MMYyIIecTBa 1 T. . [I03ToMy KOJKHOCTHOMY JINITY, 00JIafaioIeMy II0JTHO-
MOUYMAMMN 110 IIPUBJIEYEHNIO K YTOJIOBHOM OTBETCTBEHHOCTH, HETPYIHO B LIEJIAX OKa3aHU
He3aKOHHOJI ITOMOIIM GIM3KOMY MJIN IIPOCTO «XOPOIIIEMY» UeJIOBEKY 3a BO3HArpaKIeHIe
Ha BpeMs YCTPAaHUTb C PBIHKA (PMPMy KOHKypeHTA. [[19 3TOro HeoOsS3aTeIbHO IIpebsB-
JIATh OOBMHEHNE PYyKOBOIVITEINIO 3TOJ OpPraHM3alMy — SOCTATOUYHO BBIHECTV IIOCTAHOBJIE-
HIe 0 BO30YKIEHUN YTOJIOBHOTO JeJla, U3BATh OyXTaJITepCKyI0 JOKYMEHTAIVIO, HAJIOXKUTh
apecTsl Ha MMYILECTBO U OaHKOBCKUe cueta. M 3aTem, cobmromas TpeboBanus cr. 162 YIIK
P® 1 HeogHOKpaTHO IpMOCTaHABIMBAA CJIEACTBIUE IO Pa3JIMYHBIM OCHOBAaHUAM, TOJaMI
BECTHU IIpeJiBapUTeIbHOE paccienoBanye. IHbIMM ciioBaMu, Jake eciii JOJDKHOCTHOE JINIIO0
BBIHECJIO IIOCTAHOBJICHNUE O BO30Y)XIXEHUN YTOJOBHOTO feJia, HO He IPeIbSBIIO HUKOMY
OOBUHEHMs, TO JJII NPUMEHEHNS MAaHHOJ CTaThU OCHOBaHUII HeT. IIpm aTOM He MMeIOT
3HAUEHNS NIPUUMHBL, 110 KOTOPBIM JOJDKHOCTHOE JIMIIO TaK M He IpeXbIBIIO OOBMHEHMe?.

[ToxasaTeseH B CBS3M C STUM CJIEIYIOIINII IpUMep U3 CyAeOHO-CIIeICTBEHHOI IIPaKTU-
KI, ONJCBHIBAIOIIMI CIy4dall He3aKOHHOTO «BTOPKEHNSA» IIPAaBOOXPAHUTEIBHBIX OpPraHOB
B XO3AJICTBEHHYIO [EeATeJIbHOCTh KOMMEPUECKIX CTPYKTYP M IOCIEAYIOIEro UX «KphIIle-
BaHUA».

Tak, mpuroBopoM MallKoIICKOro ropofckoro cyna ot 12 uionsg 2016 T. 0 yrojIoBHO-
My pesry Ne 22-415/2016 O. npusHaH BUHOBHBIM U OCYKI€H 3a HECKOJIBKO IPeCTYILJIeHMIL,
B TOM uyucje 1o 4. 2 cT. 299 YK P®, 1. e. 3a mpuBiIedyeHne 3aBeJOMO HEBMHOBHOIO K yTo-
JIOBHOJI OTBETCTBEHHOCTM, COEJVHEHHOe C OOBMHEHUEM JNIIAa B COBEPIIEHNN TSKKOTO
NPECTYILIE€HNS.

Haxopsce B gomkHOCTU ciaenoBatens MexpaitonHoro CO CY CK P®, O. ¢ nensio mokpo-
BuTenbcTBa fgeareabHoct OO0 KHM n oxasanuda BamnsaHuA Ha ero qupekropa H. mpensa-
purenbHO gorosopmiica ¢ K. o copeiicrBum B nipecrymienun. Ha treppuropun xapbepa, rae
OOO KHM He3akoHHO T0OBIBAJIO TpaBMUITHO-TIECUaHYI0 cMech u3 pycia peku beioii, K.,
npexacraBuBLINCh coTpynHnKoM YIB u IIK MBI, Beigsuayn H. TpeGoBaHme 0 pa3oBoir Ie-
penade KOHKPETHON CyMMBI U IIOCIIEYIOIIEel eKeMeCAUHOI IIepeaue JEeHEeKHbBIX CPEICTB
B OIIpe[leJICHHOM pa3Mepe 3a OKa3aHye ITOKPOBUTEIBCTBA B OeCIPEIITCTBEHHOI [esATeNb-
HoCcTH npennpuaTud. B nansHeiimem O. NIpUHAI K CBOeMy IIPOM3BOACTBY YI'OJIOBHOE JEJI0,

! Kouou C. M.TIpuBedeHme 3aBeJOMO HEBITHOBHOT'O K YTOJIOBHOI OTBETCTBEHHOCTIL: BOIIPOCHI IIpaBa I Ipoigecca //
Lex Russica. 2012. T. LXXI. Ne 6. C. 1362.
> Tymanesuu I. C., Kopomaes B. B. Yxas. cou. C. 208-209.
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BO30yKIeHHOe OPYTMM CJIefoBaTeseM 110 IIPU3HAaKaM IIPeCTyIUIeHs, IPeIyCMOTPEHHOTO
. «0» u. 4 ct. 158 YK P®, o daxkry HesakonHoiT mo6prun OOO KHM rpasuitHo-I11ecyaHoi
cMecu 13 pycia peku besoii.

[Tocne storo O. Berpermiica ¢ pupekropom OOO KHM H. n mosnyumi oT Hero B3ATKY 3a
HeIIpMBJIEUEHNE eTr0 K YTOJIOBHOI oTBeTcTBeHHOCTH; K. BeTpeTmics ¢ X. ¥ IOJTy4MII OT HEro
corylacue IMPU3HAThCA B XUIIEHNUI TPAaBUITHO-IIECUYAHO CMeCH, KOTOPOr0 OH He COBepILal.
[Toce vero X. ObLI HOCTABJIEH B 3[aHMe CIEACTBEHHOro otaeia s Bcrpeun ¢ O. u obcy-
JKIEeHUs BOIIPOCOB IIPMBIIEUEHNS €ro K yrojaoBHOU oTBeTcTBeHHOCTH. O. chanbcudurimpo-
BaJI JOKAa3aTeJIbCTBA II0 HAXOAALIEMYyCA B €r0 IIPOM3BOMACTBE YTOJIOBHOMY HEJy C L€JIbI0
NpUBJIE€UYEHN 3aB€JOMO HEBIHOBHOTO JIMIIA K YTOJIOBHOI OTBETCTBEHHOCTYI I BBIHEC B OT-
HOILIIEHNY HEero ITOCTaHOBJIEHNE O IPUBJIEUEHNY B KauecTBe OOBMHSEMOTO B COBEPILIEHUN
NpeCTyIJIeHNs, IPeyCMOTPeHHOro 4. 3 ¢T. 30 1 1. «B» 4. 3 cT. 158 YK P®, oTHOCAIIETOCH
K KaTeropuy TSDKKUX IIPecTyIUIeHMIt .

Cyn npaBuiibHO pacueHui geiictsud O., MHKPUMUHNUPOBAB €MY, B TOM UICJIe, Y. 2 CT. 299
YK P®. [lannas kBanudukarus OyaeT IpaBOMEpPHOI I B COOTBETCTBUY C HOBOV peaKI[i-
eir ct. 299 YK P®. Ilo u. 3 ct. 299 YK P® mpmsnekars ciemoBatens O. Henb3ss. XoTsI OH
U JeVICTBOBAJ 113 KOPBICTHBIX MOOYKIOEHMII, YTO B OyAyIleM MOTJIO ITOBJIeYb IIpeKpalleHe
nesiterpHOCTE OOO KHM 1 nmpuunHeHMe KpyImHOro yiep0ba JaHHOI OpraHM3aluy B CyM-
Me CBbIIIE 1,5 MUIH py0. MIM NpUUMHEHNE KPYIIHOTO yIlepba rocyIapCcTBy B TAKOM >Ke
pasmepe, He OH BO30yami yrosoBHoe aeso. OH IPUHST ero K CBOeMy IIPOM3BOACTBY U B
IalbHeNIIIeM BbIHEC IIOCTAaHOBJIEHIIE O IIPUBJIEUeHU B KauecTBe OOBIHIEMOTO C IIPebsIB-
JleHVeM OOBMHEHNs 3aBeIOMO HEBIHOBHOMY — IIOJICTABHOMY — JINITYy, ChaIbcuUIIPOBAB
MaTepMaJibl YTOJIOBHOIO JIeJja.

Takum 00pa3oM, CMBICI 3aKOHOMATEBHOTO HOBOBBEIEHNS 3aKJIIOUAETCS B TOM, UTOOBI
IIOAUEePKHYTh 3HAUMMOCTh HE3aKOHHOTO BO30Y)XIEeHMUs YTOJOBHOTO [ejia I TeM CaMbIM
ITOBBICUTH OOIIIECTBEHHYIO OIIACHOCTD IIPECTYIUICHNUS ITyTeM 3aKpeIlyIeHNsI B KOHCTPYKIIUI
COCTaBa HaApSIOy C MHTEpecaMy IPaBOCYAMSI OOIOJIHUTENIHHOTO 00BEKTa YrOJIOBHO-IIPABO-
BOJ OXpaHBl — 3aKOHHOTO BeNeHMSA M Pa3BUTHUA NPeNIIPUHIMATEIbCKON AeATeIbHOCTH.
[Ipm sTOM CTemeHb OOII[ECTBEHHOI OIACHOCTM HE3aKOHHOTO IIpeNbSIBIEHNS OOBUHEHUS
1 He3aKOHHOTO BO30YKIeHUsI YTOJIOBHOTO Jea, 3aKpeIJIeHHBIX B ud. 2 1 3 cT. 299 YK PO,
«ypaBHUBAeTCSI» 3a cueT aOCOJIOTHO MOEHTUYHBIX CAHKIUII B BIie Ha3HAUEHUS TOJBKO
OCHOBHOTO HaKa3aHUS — JIMIIEHNs CBOOOIBI Ha CPOK OT MATU T0 Aecatu jet. [loayuaercs,
4uTo cocTaBbl CT. 299 YK PO nuBepreHTHBI 10 CTaAMAM YTOJIOBHOI'O IIpecielOBaHMNA, I10JI0-
’)KEHHBIM, B TOM UIICJIe, B OCHOBY OIIpefeJIeH)I MOMEHTAa OKOHUAaHUA pacCMaTPUBaE€MBbIX
npecTtyIuieHui. Tak, B OCHOBY XapaKTepUCTUKY COCTaBa IIpaBOHAPYIIEHNS, 3aKpeIlJIeHHO-
ro u. 3 ct. 299 VK P®, mososkeHa cragus Bo30YyXIEeHNS YroJOBHOro meia. IIpecTymHOCTD
OesHUI, 3aKpeIUIeHHBIX ud. 1 1 2 cT. 299 YK P®, cocTonuT B BEIHECEHNU cileloBaTeIeM VI
JO3HaBaTeJleM 3aBeJOMO HE3aKOHHOI'0O MOTVBMPOBAHHOIO IIOCTAHOBJIEHMNS O IIpUBJEYE-
HUI JNIAa B KauecTBe OOBMHIEMOIO U MPeabIBIeHUN eMy cHopMyInpoBaHHOTO OOBMHeE-
HUs? 6e3 MOCTAaTOUHBIX K TOMY OCHOBAaHUII WJIM B HapyIIeHIe IPOLeCCYaTbHOIO MOPSIIKA.

! AnleJuIALMOHHOe olpefesieHue oT 19 centabpsa 2016 r. Ne 22-415/2016 o yroixoBHOMY mexry Ne 22-415/2016 ot
12 urona 2016 r.

? Panee MBI Ipeqjarajgy M3MEHNUTh HasdBaHUe ¥ NUCIO3UIMIO HOPMHI cT. 299 VK P®, He MeHAd cMbICiIa
cocTaBa IIPeCTYILUIEHUs U He BKIIOUAs B COJep)KaHNe YTOJOBHOM OTBETCTBEHHOCTVI YTOJIOBHO-IIPOLIECCYaJbHBIX
orHotueHuit: «IIpexbaBIeHNe 0OOBMHEHNS 110 YTOJIOBHOMY ey 3aBeJOMO HeBMHOBHOMY Juily» (IlogpoGHee cM.:
ITonosa IO. I1. IlpuBiedeHNe 3aBeTOMO HEeBIHOBHOTO B KauecTBe 00BUHAeMoro // IOpuanueckas oTBeTCTBEHHOCTb
B IIPAaBOBOM DETyJIMPOBAHMIM OOIIECTBEHHBIX OTHOIIEHMII: MaTepuanbl MeKBY3. Hayd.-lIpakT. KoH(. (14-15 mas
1999 r.). Omck, 1999. C. 139-140; Ee xce. IlpeqoskeHnss 0 BHECEHUN M3MEHEHUIT U OOMONHeHMiT B riaBy 31 YK PO
«IIpecTymieHns IPOTUB IPABOCYAUI».
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O6parumcs K mpobaemMaM ¥ IPOTMBOPEUNMSIM, BOSHUKAIOIIUM IIPU IPUMEHEHUN «HO-
BOMCIIEYeHHOII» HOpMbI. HMrak, ¢ 31 ne1<a6p51 2016 r. Ha ciaemoBareiyenn CiaenCTBEHHOIO
komuTera Poccuitckoit Pemeparmy BO3JTOKeHA OOSI3aHHOCTH IIPUBJIEKATh K YTOJIOBHOII
OTBETCTBEHHOCTU, B TOM UICJIe, CIefoBaTejIell OpraHoB BHyTpeHHUX neil Poccuiickon Pe-
meparuu 1o 1. 3 ct. 299 VK P® 3a He3akoHHOe BO30y)KIeHNUE YTOJOBHOTO Jejla, eCJN 3TO
IesHIEe COBEPIIEHO B LIEJIAX BOCIPEIATCTBOBAHNA IIPeNIPUHNMATEIbCKON OeATEIbHOCTI
160 M3 KOPBICTHON MM MHO JIMUHOV 3aMHTEPECOBAHHOCTY ¥ ITOBJIEKJIO IIpeKpallleHue
IIpeAIPUHIMATEIbCKON NesTeIbHOCTI INO0 MpUUMHEeHNe KPYITHOTO yIiepoa.

[Tonaraem, uTo copmepyKaHMe OUCIIO3ULIMY AAaHHON HOPMBI MOKET OBITH MICTOJIKOBAHO
HEOJHO3HAYHO, a IIOTOMY C TOYKM 3pE€HNd 3aKOHOHATEJIbHON TEeXHUKI IIPENCTaBJIAETCI
yiep6HbIM. Tak, HEIIOHATHO, OTHOCUTH JIU YIIOTpeOsieMble 3aKOHOATeIeM IT0CIeCTBIUS
«IIpeKpallleHIe MPenIPUHIMATEIbCKON OeATEeNIBHOCTU» JUIN «IPpUUYNHEHNE KPYIIHOTO
y1igep6a» TOJIBKO K HE3aKOHHOMY PELIeHUI0 CJIeI0BaTelNs], 3aMOTUBIPOBAHHOMY «KOPBICT-
HOJL JJIV IHOJ JIMYHOI 3aMHTEPECOBAHHOCTHIO», INO0 TaK)Ke K IieJIeII0/IaralleMy «BOCII-
PENATCTBOBAHUIO MPEeNNPUHIMATEIbCKON OedTeabHOCTI». [loaToMy cilegyeT TpakToBaThb
YTOJIOBHO-IIPABOBY HOPMY, PacIpOCTpaHAd IOCIENCTBYA B BUAE «IIpEKpallleHUsd IIpem-
IIPMHUMATEIbCKON MesATeIbHOCT» WU «IIPUUMHEHNS KPYITHOro yiepba» Kak Ha He3a-
KOHHOe BO30y)KIeHIe YTOJIOBHOIO JieJla, eCIVM 3TO [esHIEe COBEPIIEHO B LIeJIAX BOCIIpe-
MIATCTBOBAHMS IIPEAIIPUHIMATEIBCKON AesITeIbHOCTH, TaK U1 Ha He3aKOHHOE BO30yXKIeHIe
YTOJIOBHOTO AeJla, €CIIM 3TO JedHUEe COBEPIIEHO 3 KOPBICTHON VMJIN MHON JINYHOI 3alTHTE-
pecoBarHOcTI. OOOCHOBaHNEM MPUBEIEHHOIO IMPEJIOKEeHNs SIBJSETCI 3aKOHOAATeIbHOe
UICIIOJIb30BaHNe Pa3eNTeIbHOIO CO3a «IN00».

Crnenyroommit QUCKyCCUOHHBINI BOIIPOC KacaeTcsd ITOHMMAaHUSA IIpeNIIpUHIMATENbCKON
nedaTeabHOCTN. MOXHO 5y mpuBieub 1o 4. 3 cT. 299 YK P® ciemoBaresns, eciau OH BO3-
OyOuia yroJoBHOE [eJI0 B OTHOIIEHNY KOMMEpPCAaHTa, KOTOPHIil de jure TaKOBBIM ellle He
SBIISETCS, T. €. He 3aperuCTPUPOBANICA B KauecTBe IpeIIpUMHUMATENS, JN00 TOKYMEHTHI
0 MOJIyUeHUN MCKOMOTO CTaTyca HaXOASITCS Ha paCCMOTPEHIN B HAJIOTOBBIX OpraHax, 6o
OH BOBCe He COOMpaeTcsl y3aKOHMBATh CBOX0 KOMMEPUECKYI0 AesITeJIbHOCTh, HO de facto cuc-
TEeMaTUUeCKM OCYIIeCTBIIsIeT 160 cOOMpaeTcss OCYIeCTBIATh AEITebHOCTh 10 M3BJeye-
HIIO TIPUOBLINL.

Tak, cornacuo 1. 1 ct. 23 TK P® rpaxxmanuH BIpaBe 3aHMMAaTbCA IIpeaIIpMHIIMATENb-
CKOJI HesaTeNbHOCThI0 0e3 00pasoBaHMs IOPUAMYECKOTO JIMIla C MOMEHTAa IOCYJapCTBEH-
HOJ perucTpalyuy B KaueCTBe MHIAUBIAYAJIBLHOI'O IPEeAINPMHIIMATEINI, 3a MCKIIOUEHIIEM
CllyyaeB, IPeIyCMOTPEHHBIX a03. 2 HACTOSIIer0 IMYHKTa. B OTHOIIIEHNI OTHEbHBIX BUIOB
MIpeAIPUHIMATEIBCKON [eATeIbHOCTY 3aKOHOM MOTYT OBITh IIPEeIyCMOTPEHBI YCIOBUS
OCYII[ECTBJIEHNUSI TpaKJaHAMI TaKOW HesiTeIbHOCTM 0e3 roCyZapCTBEHHON permcrpanun
B KauecTBe MHAVBYAYIBHOTO IIpeIpUHIMATENS .

OpHako B COOTBETCTBMU C II. 4 3TON >Ke CTaThy TPa)KJAHUH, OCYILLECTBISIOILNIA IIpeN-
IIPMHIMATENIbCKYI0 JesITeIbHOCTh 0e3 00pa3oBaHMs IOPUANMYECKOrO JNIa C HapyIIeHUeM
TpeOOBaHMIT 1. 1 HACTOSIIE} CTAThU, HE BIIpABe CCHLIATHCSI B OTHOLIEHUN 3aKIIOUEHHBIX
UM IIpJ 3TOM CHEJIOK Ha TO, YTO OH He gBJgeTcd npennpuHumareneM. Cyn MoKeT IpuMe-
HUTH K TAaKUM CIeJKaM IpaBuia ['paxmaHckoro xomekca PP 06 obs3areibcTBax, CBs3aH-
HBIX C OCYIIEeCTBJIEHNEM IpeqIIPMHIMATENbCKOI aeaTeabHOCTH. Ecam GyKBaJIbHO Clieno-
BaTh 3aKOHY — ['paskmaHckomy komekcy P®, To mpennpmHmMaTeneM MOXeT OBITh U JIUILIO,

! IIynukr 1 ct. 23 TK P® B pen. PemepanpHoro sakoHa ot 26 miong 2017 r. Ne 199-®3 «O BHeceHUN M3MeHEHMUIT
B cTaThu 2 u 23 uactu nepsoii ['pasxmanckoro komekca Poccuiickoit Pemeparum».
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He 3apeTMCTPMPOBAHHOE B KaUeCTBE TAKOBOTO, HO IIOCTOSIHHO 3aHNMalolleecs HesTeIbHO-
CTBIO, CBI3aHHOI C M3BJIeUeHNeM MPUOBLINL.

B cBA3M co ckasaHHBIM BO3HMKAIOT APYTME BOIPOCHL. MOKHO JIM CUUTATh HE3aKOHHBIM
BO30y’K[eHIe YTOJIOBHOTO fieJla B OTHOIIIEHUN TaKoro juna? Bymer i oH mpusHaH morep-
neBNM 110 4. 3 cT. 299 YK P®? [lonaraem, UTo OUeBMIHBIN OTPUIIATEIbHBIN OTBET OymeT
aKTyaJIbHBIM TOJIBKO B CIyuae, KOTAa IpedIIpMHIMATeIb 00513aH ObLI IIPOMTU TOCYyRapCT-
BEHHYIO PEruCTpalMi0 I He CHeJaJll 3TOTO0 CBOeBPEMEHHO, IIOCKOJIBKY OH caM IIpeHeOper
IIpeyCMOTPEHHOI 3aKOHOM 00s3aHHOCTBI0. C MOMeHTa IOCYJapCTBEHHON PerucTpanumu
B KauyecTBe MHIVBIAYAIBHOTO IIpeIpuHIMaTes O0e3 00pasoBaHNsI IOPUINUECKOTO JINIA
y TpaXIaHNHA BO3SHMKAIOT 3aKpeIUIEHHBbIe 3aKOHOM IIpaBa, OOS3aHHOCTM M OTBETCTBEH-
HOCTb. Ecitu ske MHAMBUyaTbHOMY IIpEQIIPMHIIMATEII0 B COOTBETCTBUM C 3aKOHOAATENIbCT-
BOM Poccuy MOXHO OCYIIECTBIATH KOMMEPUECKYI0 NesTeJBHOCTh 0e3 permcTpaium, TO
IIpMMeHeHNe K HeMy YTOJIOBHOI OTBeTCTBeHHOCTH) 110 cT. 171 YK P® mun agMuHuMCTpaTNB-
HOI1 oTBeTcTBeHHOCTH IO cT. 14.1 KoAlIl P® nemomycrumo.

Taxk, mmo ct. 171 «He3zakoHHOoe npennpuHuMarenbcTBo» YK P® npemycMorpeHa yromos-
Had OTBETCTBEHHOCTb JINMIIA, OCYILECTBJFIOIIEr0o IpeNIpMHIMATEIbCKYI0 OedTeIbHOCTh
0e3 permcTpanmy, eciay 3TO AesHMe NPUUYMHIUIO KPYIHBI yIepO IpakJaHaM, OpraHI-
3alysAM MM TOCYHApCTBY JIMOO COBEPIIEHO C M3BJIEUEeHNeM [0XO[4a B KPYIIHOM pasMepe.
Kpowme Toro, ocylecTBiieHIe IIpeAIIPIHIMATEIBCKON AeITeJIbHOCTI 0e3 rocyIapCTBEHHOI
perucTpanuy B KaueCTBe MHAMBUAYAJIBHOTO IIpeANpUHUMATeNs Miu 6e3 rocygapCTBEeH-
HOJI perucTpanuy B KauecTBe I0PUANYECKOTO JIMIA MIPY YCIOBUM HEHACTYIUIEHUS Ipeay-
CMOTPEHHBIX YTOJIOBHBIM 3aKOHOM ITOCJIE€ACTBIUI BI€UYET aJMIHICTPATUBHYIO OTBETCTBEH-
HOCTb 110 cT. 14.1 KoAIl P®. IIpu sTom maxke cyn He BIpaBe IIpM3HATh TaKOe JIMIIO IIpeN-
IpUHUMAaTejaeM'.

HMTax, MOCKOJIBKY OCYIIEeCTBIICHIE NTPeAIPUHIMATEIbCKOI qesITeIbHOCTI Oe3 perucrpa-
MM B KauecTBe MHIVMBUAYATIBHOTO IpeIpUHMMATeNs 0e3 00pasoBaHUA IOPUIUIECKOTO
anua GopMUpYyeT CaMOCTOSTENIbHBIN COCTAaB aMMHICTPATUBHOIO JUIM YTOJIOBHOTO IIpa-
BoHapymeHus (cr. 14.1 KoAIl P® uu cr. 171 YK P® cooTBeTCcTBeHHO) (32 MCKIIOUEHNEM
CJIydaes, CIIEMAJIBHO IIPeJyCMOTPEHHBIX 3aKOHOM), IIOCTOJIBKY TaKas JesITeIbHOCTb IPak-
JaHIHa JOJKHA IpU3HaBaThCd BHe 3aKoHa. [JoaToMy mpolieccyanbHOe pellleHne cileoBa-
TeJIT BO3OYAUTDH YIOJOBHOE €0 B OTHOIICHUM TAKOTO JNMLA (32 MICKIIOUEHNEM CIydaes,
KOTJa 3aKOHOM paspellleHO 3aHMMAThCAd IpeaIpUHIMATENIbCKON NesTeJIbHOCThI0 0e3 pe-
TUCTpAL) HeJb3sl HasBaTh HE3aKOHHBIM U BJIEKYIM HeOJarompMSITHBIE IIOCIeNCTBUS
I TOJKHOCTHOTO JIMIA IIPaBOOXpaHUTeNbHOro opra"a. CieqoBaTeIbHO, HE yCMaTpUBa-
eTcsl cocTaBa IpecTyIUIeHNs, KBaauduuupyemoro 1o 4. 3 c1. 299 YK P®, B Tom ciyuae,
KOrjia YTroJIOBHOE J1eJI0 B OTHOIIEHNM TpakJaHMHA, He 3apeTMCTPMPOBAHHOIO B KaueCTBe
IpeaIpUHIMATeNs, OJHAKO 00S3aHHOIO 3TO CHAEJNATh II0 3aKOHY ¥ IIOCTOSHHO 3aHMMAlo-
II[eTOCs JesITeJIbHOCTBIO, CBI3aHHOI C M3BJIeUeHMeM IPUOBLIN, ObLIO BO30YKIEHO C IIeJIbI0
BOCIIPEIIATCTBOBAHMS €0 «IPeANPUHIMATEeIbCKO» NeATeIbHOCTM ¥ IIOBJIEKJIO €e IIpe-
KpaljeHue 160 MPUYMHILIO KPYIHBIN yinepd yKasaHHOMY IpaKAaHUHY. [JlaHHOe IIpo-
I[ecCyaJIbHOE pellleHNe CJIeJOBaTels BBI3SBAHO CIYKeOHOM He0OXOqMMOCTbI0, YUTOOBI aKTOM
rOCyJapCTBEHHOT'O pearrpoBaHUs IIpeceub IPUYMHEHNe KPYIIHOro yIlepba rocymapCcTBY

! CormacHo 1. 4 cT. 23 TK P® cyn MoxeT TOJIBPKO IPMMEHNUTH K TaKUM CHeJIKaM IIpaBmia Hactosmiero Komekca
00 00s13aTeNIbCTBAX, CBI3AaHHBIX C OCYILECTBIEHNEM IIPeAIIPIHIMATEIBCKOI fesTeapHocTy. OXHAKO 3TO He O3Ha-
YaeT, UTO Cy[X MOXKET IPU3HATh PaKNAHIHA, KOTOPBIl HApYILINI TPeOOBaHMA O rOCYy[apCTBEHHOI PeruCTpaLimm
1, TeM He MeHee, 3aHIMAaeTCsI KOMMEPUeCKOJl NeATeIbHOCTBIO, B KaueCTBe MHAVBYUAYAIBHOTO IPeIIPIHIMATEN.
Cyne6Hoit npakTuke B PP rmoxa (Ha MOMEHT HAIIMCAHUSA TaHHON pabOoThI) TaKue CIyday HEM3BECTHBI.
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B BIIJle HEJOMOJIyUYeHNUsI HAJIOTOB B TOCYIapCTBEHHYIO KasHy ¥ BO3SMOKHOTI'O yIiepba rpax-
JaHaM ¥ OpraHM3aIMAIM OT He3aKOHHOTO IpealpUHIMaTeIbCTBa.

Tpebyer paspeliieHns: Takke BOIIPOC O TOM, mpuMeHuMa jan 4. 3 cr. 299 YK PO k Tem
JOJLKHOCTHBIM JIMIIAM IIPABOOXPAHUTEIBHBIX OPraHOB, KOTOpBIE B LIEJIIX BOCIIPEISTCTBO-
BaHNA HE3aKOHHOJ IIPeJIIPUHIMATENIbCKON AeITeJIbHOCTI BO30YXKIAIOT yTOJIOBHOE EJI0
B OTHOIIEH!M VHAVBMAYaIbHBIX IpeJIpUHMMATeNell, T. e. TpaKIaH, OPUIMAIbHO 3ape-
TYICTPMPOBAHHBIX B KaUeCTBE TAKOBBIX B HAJIOTOBBIX OpraHaX, HO 3aHMMAIOIIMXCA He3aKOH-
HOJI AeATeJIbHOCTBI0. MOXKHO JIM TOBOPUTH 3eCh O He3aKOHHOM BO30Y KIE€HUI YTOJIOBHBIX
nen? OueBnmpgHO HeT. Bo30yskaas yroJoBHOe [eJI0 B OTHOLICHNN JIMI[A, OCYIIEeCTBIISIOLIe-
TO 3aIIpellleHHYI0 3aKOHOM HefATeJbHOCTDb II0f BIUOM IIpeIIpUHIMATENbCTBA, COTPYIHUK
IIPaBOOXPAHNUTEJIBHOTO OpraHa AelICTBYeT BO 6;1aro oOIiecTBa M TOCYAapCTBa, OTHEIBHBIX
Tpak[IaH M OPTaHM3ALIL, UTO OIISTH K€ BBI3BAHO CIIY>KeOHOI HeOOXOXMMOCTBIO.

Takxum o6pa3oM, Heslb3sI IPU3HATh HE3aKOHHBIM YTOJIOBHOE IIpeciie{loBaHMe B OTHOLIIE-
HIY TeX IpeIIIpUHIMAaTeJIell, KOTOpble AeVICTBYIOT BHe 3aKOHA, T. €. MO0 He MMEIOT IroCy-
JApCTBEHHOI periCTpalyy, Korja oHa o0s3aTeIbHa, MO0 OCYIIeCTBISIOT 3aIpelleHHYI0
3aKOHOM J€fTeJIbHOCTb.

M BOT 31€Ch KpOETCS «OIACHOCTb» «HOBOPOXIEHHOJ» HOpPMBI. Eciam «moTeprieBIINMit
HpeJIpUHIMATEIb», 3Hasd O «IIPe3UAEHTCKOI 3aluTe», OyIeT sKajloBaThcd Ha ClefgoBaTe-
7 — 0OMIUMKA, YHIUTOKUBIIIETO ero 6M3Hec, KaK B 9TOM CJIydae IIOBEIYT ceOsa COTPYIHM-
KI IIPaBOOXPAHUTENbHBIX OpraHoB? MOKHO CIIPOrHO3MPOBATh CUTYAINI0, KOTJa HEKOTO-
phle «OJIIOCTUTENN 3aKOHA», KeJIAIOIUe ITOBBICUTHh PACKPBIBAEMOCTD IIPECTYIUICHNIT VIIN
CTaTMCTMYECKYI0 OTUETHOCTD, B CIUIy CBOEM HEKOMIIETEHTHOCTM VI II0 OPYTUM IpPUUN-
HaM HeJOCTaTOUHO IIOJIHO, OOBEKTMBHO U JOCTOBEPHO OLIEHAT 3aKOHHOCTH IV HE3aKOH-
HOCTb, 00OOCHOBAaHHOCTH WJIM HEOOOCHOBAHHOCTH PeILleHUIT CJIefoBaTess, BO30yAMBIIIErO
yrojoBHoe feio. IIpy Takux 06CTOATEIbCTBAX OYEBUAHO, UTO aHANIM3MpPyeMas HopMa 3Ha-
YNTEJBHO OTPaHMUMBAET VUIM BOBCE OJIOKMPYeT 3aKOHHYIO NeSATeJIbHOCTh CJIeICTBEHHBIX
I OIIEPATUBHBIX CIYO IT0 BBIABJICHUIO, IIPECEUEHNIO I PACKPBITHUIO CIyuaeB HegoOpoco-
BECTHOTO IIpeAIIPMHIMATEIbCTBA.

CxilanbIBaeTca IPOTUBOpPEUMBAd CUTYALNsA, 3aKI0YAIOIIAsACI B TOM, UTO CJIeIOBaTelb,
paboTalImii B IOJIULENCKUX CTPYKTypax IO IPOTUBOAEIICTBMIO SKOHOMUYECKUM IIpe-
CTYIUIEHMSAM, TaK WJIM MHaue IOJJIeKUT IIPUBIEYEHNIO K YTOJOBHOM OTBETCTBEHHOCTH
nm6o 1o 4. 3 cT. 299 YK P®, 6o mo ct. 300 YK P®. To ecTh UTOOBI HEe OBITH OOBIMHEHHBIM
B BOCIIPEIIATCTBOBAaHNN IIpeAIIPUHIMATEIbCKON AedTeIbHOCTH, OH «He3aKOHHO» IIpeKpa-
II[aeT yTOJIOBHOE OEJI0O M OCBOOOXKAAeT OT YTOJIOBHOJ OTBETCTBEHHOCTH JINMIO, IIOJO3pe-
BaeMoe MM OOBMHSAeMOe B coBeplueHmm InpectryiuieHus (cr. 300 YK P®). JIu6o mporm-
BOJIEVICTBYET IpeNIIPpMHIMATEIbCKON NeATeIbHOCTY, M TOTJA yxKe ITOIJIeKUT YTOJIOBHOII
OTBETCTBEHHOCTHU 110 4. 3 cT. 299 YK P®. He abcypn nm aT0? B m060M cirydae, caM 3aKOHO-
JaTellb, «IIOPOAUB» TaKyl0 HOPMY, IIOATOJKHYJ IIPAaBOOXPAHUTENell K KOPPyILMOHHOMY
paspelIeHnIo MpodecCuOHAIBHBIX BOIIPOCOB, Yero SBHO He JKeJIall.

Eme Gonee abGcypmHOM M IOYTM OE3BBIXOMHON C IPABOBONM TOUKM 3PEHMS BBINJISIUT
CUTyalms, KOrja cjieoBaTellb, 0Ka3aBIINCh MEXIY «IBYX OTHell», BIIpaBe MHUIUIPOBATH
BO30y’K[eHIe YTroJIOBHOTO feja 1o 4. 2 i 4. 3 cT. 294 VK PO (BMelaTesbcTBO B KaKoil
ObI TO HI OBLIO pOopMe B eATENBHOCTb IIPOKYpOpa, CJIeHOBaTeNs VUIM JIMILA, IIPOMU3BOIS-
II[eT0 JO3HAHMe, B I[eJIIX BOCIIPENITCTBOBAHNA BCECTOPOHHEMY, IIOJTHOMY U OO'BEKTIBHO-
My pacciefOBaHUIO JleJla, B TOM UICJIe COBEepIIeHHOe JIMIOM C JCIIOJIb30BaHMEM CBOETO
ciry>keOHOro IoJioskeHms). Y 3mech CTaJIKIMBAIOTCI MHTEPECHI 110 IIOBOAY OJHOTO M TOTO K€
00BEKTA 3aILMTHI YTOJIOBHOTO IIpaBa — MHTepecoB npaBocyaus. IOpuamdeckuit HoHceHc!
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Cremyrommmii BOIpoc, TpeOyIOIil paspellleHNs B paMKax 3asBICHHO LieJIN JICCIIe{0Ba-
HIS: MOYKHO JIM CUMTATh MOTEPIIEBIINM OT IIPECTYIUIEHN, IPETYyCMOTPEHHOrO 4. 3 cT. 299
YK P®, pykoBoguress 0pUANUECKOTO JNIA VIIM JIMIA, YIIOJTHOMOYEHHOTO BBICTYHATh OT
MMEHN IOPUAMUYECKOrO JINIA, MIN 4YjleHa KOJUIEIMAaJIbHOIO OpraHa IOPUAMUYECKOro JINIA,
VIV VIHOTO JIMIIA, OIPENENIAIOIIEro NeMICTBIAL IOPUANYECKOTO JIMIla — KOMMEPUECKOM Op-
raHM3aIuy, T. €. OPTaHU3ALNN, 3aHMMAaOIIelicad MpeapUHIMaTeIbCKOI AeATeIbHOCTBI0?
OTBeT yTBEpAUTEIbHBIIL.

CormacHo 1. 1 cT. 50 «KomMmepueckne n HekoMMepueckue oprausauun» 'K PO ropu-
AVYEeCKUMH JIMLAaMM MOTYT OBITh OpraHM3alMM, Ipecieqylollye M3BiledeHue IpUObLIN
B KauecTBe OCHOBHOII LIeJIN CBOEV HesITeNbHOCTU (KOMMepuecKyue OpraHmsanumu) amnbo He
UMeIOIIe M3BJIeUeHNe MPUObLIN B KauecTBe TAKOJ IeJIM ¥ He paclpefelIsiolnye II0Jy-
YeHHYI0 IPUOBLIb MEXAY yUaCcTHUKaMU (HeKoMMepueckue opranmsaryn). CiegoBareib-
HO, II0 CMBICJIy 3aKOHA TOJIBKO IIPeICTAaBUTEIb KOMMEPUECKO! OpraHM3aluy MOKeT ObITh
MpU3HAH IIOTEpPIIeBIINM II0 YTOJIOBHOMY Jeiy, Bo30OykgeHHOMY Io 4. 3 cT. 299 YK Po.
IIpencraBuTeIb HEKOMMEPUYECKOI OpraHM3alUMN JUIIEH JaHHOJ IepcreKkTuBhl. CoraacHO
m. 2 cr. 50 TK P® takumu jgunaMu MOTyT OBITh IIPeICTaBUTEIN XO3SMICTBEHHBIX TOBApI-
II[eCTB ¥ OOIIeCTB, XO3AICTBEHHBIX IIapPTHEPCTB, IIPOM3BOACTBEHHBIX KOOIIEPATUBOB, TOCY-
OapCTBEHHBIX Y MyHUIUITAIBHBIX YHUTAPHBIX IPeAIIPUATUI', @ TAKKe TJIaBa KPECThIHCKO-
ro (¢pepMepckoro) xossiicTBa, KOTOPHIM MOKET OBITh TPaKHAHUH, 3apPEerMCTPUPOBAHHBIN
B KadecTBe MHAVBUIAYAJIBHOTO IpennpuHuMarens’. CoOCTBEHHO, K IpeRIpUHIIMATEIb-
CKOJI MeSATeJIBHOCTM TPaKAaH, OCYIIeCTBISeMOil 0e3 o0pa3oBaHMsS IOPUANYECKOTO JINIIA,
COOTBETCTBEHHO IIpuMeHdIoTcd npasuia I'K PP, kotopeie perynmpyioT geaTeIbHOCTD I0pI-
OUUYECKUX JINL, ABJILIONINXCI KOMMEPUECKMMI OpTaHM3alIMU, €CIM MHOE He BbITEKaeT
U3 3aKOHA, MHBIX IIPABOBBIX aKTOB JUIM CyIlecTBa IpaBooTHolIeHNs (1. 3 ct. 23 TK P).

W, nakoHel, IIOCIEeQHMII BOIIPOC, HA KOTOPOM MBI OCTaHOBMIMCH, KacaeTcd pasrpaHMN-
YeHNS CMEXKHBIX COCTaBOB IIPECTYILIEHMII, 3aKpeIIeHHbIX B 4. 3 cT. 299 VK P® n u. 2
cT. 169 YK P®. BocnpensarcTBoBaHIe 3aKOHHOIN IpeINPUHIMATENbCKON MM MHON Hes-
tenbHOCTU (cT. 169 YK P®) MoskeT OBITH BhIpa)keHO B cieqyroimx ¢opmax: 1) HempaBo-
MEPHBIN OTKAa3 B IOCYAAapCTBEHHON PEermcTpalyiyi MHAVBUAYAJILHOTO IIPeNIpUHIMAaTENS
VM IOPUANYECKOro JINIA; 2) YKIOHEHMe OT MX PerucTpanun; 3) HeIpaBOMEpPHBIN OTKa3
B BBbIJlaue CIIEHVAIBHOTO paspelleHys (IMIeH3UM) Ha OCYIIeCTBJICHNE OIpexeleHHON
JesTeJIbHOCTH; 4) YKJIOHEHMe OT ero BBIAAuM; 5) OrpaHNYeHNe IIpaB M 3aKOHHBIX MHTEpe-
COB MHAVIBUAYAJIbHOIO IIPEAIIPUMHMMATEN VIV IOPUANUYECKOrO JIMIA B 3aBUCUMOCTIL OT
OpraHM3alVIOHHO-TIPAaBOBOI (GOPMBI; 6) HE3aKOHHOE OTpaHMUEHIMe CAMOCTOSTEeIBHOCTIL;
7) MHOe He3aKOHHOE BMEIIATeJIbCTBO B AEATEJBHOCTh MHIVBMIYaJIbHOTO IIpeaIpUHIIMA-
TeJIS VUIM I0pUAMYecKoro juia. Kpome Toro, 06g3aTeIbHBIM IIPU3HAKOM 3TOTO IPECTYILIe-
HIS SIBJIIETCS COBEpILIeHNEe ero JOJDKHOCTHBIM JIMIIOM C MCIIOJIb30BAHNEM CBOETO CIIyKe0-
HOTO ITOJIO’KEHM. A OHVM U3 AJIbTePHATMBHBIX KBATU(ULUMPYIOIINX IPU3HAKOB HA3BAHO
IpUYMHEeHNe KPYIIHOro yIiepba B cyMMe, IIpeBBILIAoLIeil 1,5 MiIH pyo6.

! Ilyukr 2 cr. 50 'K P® B pen. ®emepanbroro 3akoHa or 5 mas 2014 r. Ne 99-®3 (pex. or 3 mrons 2016 r.)
«O BHeceHUNM M3MEHEHUII B IVIaBy 4 yacTty IepBoii ['paxxmaHckoro xomekca Poceniickoit $enepanyn u o npusHa-
HIU YTPATMBIINMI CUJIY OTHEJIbHBIX IIOJIOKeHNIT 3aKOHOAATeIbHBIX akToB Poccuiickoit Pemeparimm».

? Cormacuo 1. 5 cr. 23 I'K P® rpaskgaHe BIpaBe 3aHMMATBCS IIPOM3BOACTBEHHOIN MM MHOJ XO35/CTBEHHOI
JIeITeIbHOCTBI0 B OOJIACTYI CEJIBCKOTO XO3sIICTBA 6e3 00pasoBaHMs IOPUANYECKOrO JIMIA Ha OCHOBE COIVIAIIIECHMIS
0 CO3IaHNV KPECTHIHCKOTO (pepMepCKOro) X03AiICTBa, 3aKIIOUEHHOTO B COOTBETCTBIIL C 3aKOHOM O KPECTHIHCKOM
(dbepmepckom) xossiictBe (. 5 cr. 23 T'K PO, BBemen PenepanbubiM 3akoHOM OT 30 mekabps 2012 r. Ne 302-03
«O BHeceHNN M3MeHEHUI B TIaBHI 1, 2, 3 u 4 uyacty nepBoit I'paxxmanckoro xogekca Pocenitckoit Pemepariym»).
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HesiHus1, 3aKpeIUieHHbIe B IIEPBBIX ueThIpeX (opMax, ciieqoBaTelb B CIUJY IIPeIOCTaB-
JIEHHOJI eMy 3aKOHOM KOMIIETEHIIMI He CIIOCOOeH COBEpUINTh. A BOT TPM APYTUX JESHII
BIIOJTHE OCYIIECTBUIMBI IIpM MCIIOJIB30BAHNUM ClIefoBaTeseM CBOUX IOJHOMounii. Tem He
MeHee B COOTBETCTBUM C IPaBUJIaMU KBaluM@UKaIuy IpU KOHKYPEeHUNUI yTOJIOBHO-IIpa-
BOBBIX HOPM IIpeANoYTeHlUe NOJLKHO oTAaBaTbed 4. 3 cT. 299 YK P® kak cnenmanbHOIL,
OXpaHAWILEN B IIEPBYI0 odepedb MHTEPECHI IIPABOCYAUA, a TAKXKe MHTEpPeChl 3aKOHHOI
XO3SIICTBEHHOI [eATEeJbHOCTU CyOBeKTOB IIpeRNpUHIMATENbCTBA. ECiIM CpaBHUBATH
CaHKIMU 3TUX ABYX HOPM, TO OTHOCUTEIBHO MsrKas caHKuus 4. 2 cT. 169 YK P® (mo tpex
JIeT JuIIeHns cBOOOMBI) IO cpaBHeHUI0 ¢ caHKumell 4. 3 cr. 299 YK P® (mo mecstu mer
JMIIeHNs CBOOOABI) He aeT OCHOBAHUII [JIS YTOJIOBHO-IIPABOBOI OL[€HKN JeSHMS I10 U. 2
ct. 169 YK P®, Tak Kak 9Ta yrosloBHO-IIpaBOBasi HOpMa B IIOJIHOM 00beMe He obecrednBa-
eT 3alMTy 3aKOHHOTO IIpeqIIPMHIMATEIhCTBA OT HEOOOCHOBAHHOTO ITOJ03peHMS U 00BMI-
HEHNS B COBepIICHNUN IIpecTyIuleHNus. [JaHHad GyHKIUA 3aKpellyIeHa 32 HOpMaMM CT. 299
YK P®.

ITogBOmg MTOTr, OTMETUM, YTO MOTEPIEBIINMHI OT IIPECTYIUIEHNS, 3aKPEILUIEHHOIO B 4. 3
ct. 299 YK P®, moryT ObITh: MHAMBUAYaAIbHbIE IIPeIIIPUHIMATEINN, 3apeTUCTPUPOBAaHHbBIE
B YCTAaHOBJIEHHOM 3aKOHOM IIOPAKE B KaUueCTBE TAKOBBIX I 3aHMMAIOII/ecsd 3aKOHHOIL Je-
ATEJIbHOCTHIO, HAIIPABJIEHHOI Ha CUCTeMAaTUYeCKOoe IToJIyUeHye IpUObLIN; MHANBUAIYab-
Hble MIpeqIIPUHIMATENN, KOTOPBIM B COOTBeTCTBUU € a63. 2 1. 1 c1. 23 'K P® 3akoHOM pas-
peLIeHo 3aHNMAThCA IIPAaBOMEPHOI NeATEIbHOCTBIO, HAIIPAaBJI€HHOJ Ha CUCTEMATIUECKOe
IojiyueHue mpuObLIM 0e3 rocyIapCTBEHHO PErucTpaIiiyl; PyKOBOIUTEIN IOPUINUECKO-
ro Jmia Jubo JIuia, YIIOJTHOMOUEHHOTO BBICTYyIIaTh OT MMEHM HOPUANUECKOTrO JIMIA, VU
WieHa KOJIIeTMaJIbHOI'O OpraHa IPUANYECKOTO JINIla, MM MHOIO JINIA, OIPeNesaIolero
IEVICTBYUA IOPUANYECKOro JINlla — KOMMEpPUeCKOl OpraHM3alum, T. €. OpraHu3aluy, 3aHn-
MamplIelcs NpeaIpUHIMATEeNIbCKON AeaTeIbHOCThI0. 1[0 cMBICTYy 3aKOHA IOTEpPIIEeBLINMU
OT JAHHOTO MPEeCTYIUIEHNUS He MOTYT OBITh: JINI[O, XOTS U CUCTEeMATUUYeCK! 3aHMMAaoIeecs
JesITeIbHOCTBIO, CBSI3aHHOI C M3BJIeUeHUeM IPUObLIN, HO He 3aperuCTPUPOBAHHOE B Ka-
yecTBe IpefIIpUHIMATENS, XOTSI 3aKOHOM IIpeyCMOTpeHa Takas 00s3aHHOCTb; MHIVIBIU-
OYQIBHBI HIpeaNpMHUMATENb, KOTOPBI 3aHMMAaeTCd HEIPaBOMEPHON AeATEJIbHOCTBIO;
PYKOBOONUTENDb OPUANUECKOrO JNLA VIIN JINIA, YIIOJHOMOYEHHOTO BBICTYNAaTh OT MMEHU
IOPUANYECKOTO JNlla — HEKOMMEPUYECKOJ OpraHM3alil, IIOCKOJIbKY €€ HedTEJIbHOCTh He
MPU3HAETCA NpeaIPUHIMATEIbCKOIL.
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TPYAbl COBPEMEHHOM KPUMWHAJIMCTUKU (2012-2016 rT.):
INHAMUKA JUCKYPCA

Byraes Koncrantun Banepmesuya

Kanpupar ropnanuecknx Hayk, goreHT CuOMpCKOro MHCTUTYTa OM3Heca
7 MH(POPMAUMOHHBIX TexHoIornit (OMCK),

e-mail: kbugaev@yandex.ru

IIpodemoHcmpuposana OUHAMUKA MEM COBPEMEHHOL KPUMUHALIUCMUKU 3a nepuod ¢ 2012 no
2016 e. nocpedcmeom usyueHus nyOTUKAYUOHHO2O Maccueéa pabom u3 6asvi danHbix eLIBRARY.
B uacmnocmu, npednoxena 00Ha U3 GOZMONCHBIX MeMOOOI0ZULL AHATU3A JUHAMUKY MeM 6 Hayu-
HOM OUCKYpce npeOMemHoll 061acmu; NOKA3aHaA OUHAMUKA YROMPeOIieHUs NPUMEHAEMBIX 6 Cospe-
MEHHOT KPUMUHATIUCIMUKE MEPMUHOS; 6bIAGIIEHO COOMHOUEHUE PACIYWUX U CHUNCAIOUJUXCS 6 C6O-
eMm ynompebieHuy mepMuHos, onpedesieHa 0ok MePMUHOE ¢ HYJIeG0l OUHAMUKOL U HA OCHOBAHUU
amux 0aHHbIX COeNaH 6bl600, UMO KPUMUHAIUCTMUUECKUTL OUCKYPC HA MeKyUujeM 3mane 6 yemom
passusaemcs. Hzyuena duHamuxa o0HOGTIEHUS OUCKYPCA U YCIMAHOGIIEHO, YMO 6 KPUMUHATUCTHUKE
cez00Hs HaOmodaemcs ee CHUNMCeHUe; GbIAGIEHbl Haubomee U HaumeHee OUHAMUUHO USMEHIIOULU-
ecst 6 ceoem ynompebieHur OeCKPUnmMopbvl, Umo noKasvieaem, HACKOILKO 6 npedmemHoi obna-
CMu YCMOsIACh MePMUHOOZUS, HACKOTILKO CMabuier HayuHblil nouck. [Iposedenbl anamozuuHble
ucced0o6anus 0t 0eCKPUNTMOPOE, ONUCHIBAWUX meMamuky «Ixcnepmu3sax. IIpu uccredosarnuu
NPUMEHATIUCL crLedyloujue Memodvl: Mamemamuueckue, OUOTUOMemMpuUecKue, aHATU3, CUHMES,
0606weHUe, 0e0YKYUsL, AHATIOZUSL.

Kmiouesvie crosa: kpumunanucmuka, Haykomempus, 6ubnuomempus, HaykogedeHue, 0eCKpUnmo-
pul, HayuHble MeMbl, OUHAMUKA HAYKU

o

WORKS OF MODERN FORENSICS (2012-2016):
THE DYNAMICS OF A DISCOURSE

Bugaev Konstantin

Siberian Institute of Business and Information Technology (Omsk),
e-mail: kbugaev@yandex.ru

The dynamics of topics of modern forensics for the period of 2012-2016 is demonstrated through
the study of the publication array of works from the eLIBRARY database. In particular, the author
proposes one of the possible methodologies for analyzing the dynamics of topics in the scientific
discourse; shows the dynamics of the use of terms in modern forensics; reveals a correlation of the
growing and decreasing use of terms, a proportion of terms with zero dynamics, and on this basis he
concludes that the forensic discourse at the current stage is developing. The author also studies the
dynamics of the discourse renewal and establishes that there is a decrease in the renewability of the
scientific discourse in criminal science for the current period; he determines the descriptors which
use is the most and least dynamic; this data shows whether the terminology of the subject area is
well-grounded, whether the scientific search is stable. The similar research is conducted for the de-
scriptors describing the subject «Expertise». The author uses the following methods: mathematical,
bibliometric, analysis, synthesis, generalization, deduction, analogy.
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Key words: forensics, scientometrics, bibliometrics, science of science, descriptors, scientific topics,
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B Hamm gHM MHOTME yueHble TOBOPSIT O KPU3MUCE POCCUIICKON BBICIIEN HOPUINUECKOI
IIIKOJIBI, KOTOPBIN «3aTparnBaeT Kak oOpa3oBaHUe, TaK M HAYKy U JINTCSA YK€ He OTHO
mecaTuieTe»'. B ¢BsI3u ¢ 3TMM 3aKOHOMEPHBI YCUIINS 110 U3YUEHUIO CIIOKUBIIIEIICT CUTY-
alMy B IOPUCIPYIEHIIIL.

OpHUM 13 BO3MOKHBIX METOJOB MCCIETOBAHMS TEKYII[ero IOJIOKEHUS [esl BBICTYIIaeT
U3yUeHIe HayUHOro AMCKypca B ero quHamuke: «VICIoiap3oBaHMe JIMHIBUCTUUECKNIX Me-
TOJOB aHAJIN3a TEKCTOB 3HAUMUTEJIBHO PACIINPSET BO3MOKHOCTIH... [CYI[ECTBYIOIINX| Me-
TOIOB U J1aeT BO3MOKHOCTb pPa3pabOTKVM MPUHLMIINATIBHO HOBbIX MetonoB»® T. H. Mwut-
poxmHa ykasbIBaeT: «/{MCKypc-aHaiM3 B KaueCcTBe MeTOMAa MCCJIeTOBAaHUS IIpenariojaraer,
YTO... TEKCTHI U PeUN KaK eIMHUIbI KOMMYHUKALNI CTAHOBSITCS MCTOUHUKOM MHMOpMa-
uu o crenudumke... MpoieccoB»’. JJUCKypc paccMaTpuBaeTCs «KaK peueBas qesiTeTbHOCTD
B IICUXOJIOTMUECKIX, COLMAIBHBIX U KYJIbTYPHBIX YCJIOBUSIX €€ Pa3BEPTHIBAHUI»?, T. €. 3TO
IOCTATOYHO CJIO’KHOe 00pa3oBaHIe, OTpakarolllee MHOTME aclleKThl KOMMYHUKaluu. [Ipu
9TOM, KaK yYKa3bIBAIOT CIIELMAIINCTHI, « IMHAMUYHOCTD IIPU3HAETCS CYL{HOCTHOI XapaKre-
pucTHKOi quckypca... I[lon AMHaAMUYHOCTBIO OUCKypca IOHMMAETCs [B TOM YICie] pa3Bu-
TH€ DVICKYPCOB BO BpEMEHI»".

B pamkax HacrosIeit paboThl Hac MHTepecyeT aHaInu3 IPON3BeAeHNIT 10 KPUMITHAIN-
CTUKE C TOUKM 3peHUS Pa3BUTHS TeMaTMUeCKUX HAIpaBIeHUII HaydHOTO HucKypca. s
OAHHOTO VCCIeNOBaHuUs ObLT BhIOpaH MaccuB nyOnumkaruit n3 6a3sr eLIBRARY 3a 2012-
2016 rr. Beu1 ompesiesieH TaKOI KPUTEPUIT IIOMCKA, UTOOBI B Ha3BaHUM ITyOJIMKAIAN, B aH-
HOTAIMM J1O0 B KIIIOUEBBIX CJIOBAaX BCTPEUAJICI TEPMUH «KPUMMHAIUCTUKA» (3TO orpa-
HUUeHUe 0co00 Ba)KHO, IIOCKOJIBKY pabOThI, He COOTBETCTBYIOIME AAaHHOMY KPUTEPUIO
IIONICKA, IIYCTh Ja’Ke M OCBEI[alolye BOIIPOCHI KPUMUHAINCTAKY, B BBIOOPKY He IIOIaJIN.
[Ipm sTOM B BBIOOpPKE OKa3ajaMCh MPOM3BENEHNs, UbM aBTOPBI M30panu cepoil HayUHBIX
MHTEPEeCOB He TOJIBKO KPUMIHATIMCTUKY, HO ¥ YTOJIOBHBIN IIPOIIECC, OII€PATIBHO-PO3BICK-
HYIO JesITeJIbHOCTb, KpUMUHOJIOTHUIO U T. II.).

Bcero 610 paccmorpeno 3003 pabotsr (671 — B 2012 1., 462 — B 2013 1., 474 — B 2014 1.,
639 — B 2015 1., 626 — B 2016 1.). [[71 MX M3yUeHUS UCIIOIH30BAJICSI METOJ aHAIM3a JeCK-
PUIOTOPOB — JIEKCMUECKUX eIUHMNI] (CJIOB, CIOBOCOUETAHMII), CIYKAIMX IS BBIPAXKEHIIS
OCHOBHOT'O COMEprKaHMS TEKCTa M XapaKTePU3YIOIIMXCS CMBICIOBBIM BECOM (CMBICIOBOIL
BeC IeCKPUIITOpa IMpUHMMaeT 3HaueHue oT 1 1o 100 1 mokasbIBaeT, HACKOJIBKO OOJIBIIYIO
pOJIb UTpaeT MOHSATHE B TEKCTe, KAK MHOTO MH(GOPMAINU B TEKCTe KacaeTcs JaHHOTO IIOHI-
Tus. MakcuManbpHOe 3HaUeHIe TOBOPUT O TOM, UTO ITOHSATIE SIBIISETCS KIIOUEBbIM B TEKCTE;
OMM3Koe K eqUMHUIIE 3HAUEHNE ITOKa3bIBaeT, YTO Ta MJIM MHas TeMa JIMIIb BCKOJIb3b yIIO-
MSHYTa B TeKCTe). [JeCKpUIITOp — 9TO eJMHNULA I3bIKa, COOTBETCTBYIOIIAS OIpeieIeHHOMY

! Manewun []. 4. HaykoMeTpust 1 Iopupmdeckas rnepuonuka (Ha npumepe «Russian law journal») // Hayumoe
M3aHNe MeXIYHAapOXHOIo ypoBHS — 2015: cOBpeMeHHBI€ TeHIEHIMM B MMPOBON IPAKTUKe PeJaKTUpPOBAHI,
M3MaHMs M OLIEHKM HAyUHBIX IIyOIMKaumiz: Mmarepmanbl 4-it MeXmyHap. Hayd.-IIpakT. KoHG. / OTB. pen.
O. B. Kupmniosa. CII6., 2015. C. 75.

* Knumenxo C. B., Ewena B. B., Illapnun M. M., Kosepenko E. b., Comun H. B. JIMHrBUCTUYECKME METOJbI
B Haykomerpum // MexayHaponHas KoH¢epenuus Resilience2014 MesxnyHapogHoro IleHTpa IIo smepHOI
6esonmacHoctu Mucrutyra dusuko-rexumueckoit nupopmaruku: c6. p. koud. Iporsuno, 2015. C. 42.

* Mumpoxuna T. H. [JuHaMuKa KPU3MCHOTO NMCKypca IIpaBsIlell 31MUThHI (II0 MaTepuanaM OQUUMATBHBIX
seicryruteHnit IIpencenarens IIpaBurenscrsa PO B 2008-2011 rr.) // Becrn. Ilepm. yu-Ta. Cep.: I[Toxuromorus. 2012.
Ne 3. C. 87.

* Iypyesa E. FO. CooTHoLIIeHNe TeKCTa 1 JUCKypca: CTaTuKa U AuHaMuka // A3eik u kymnsrypa (HoBocuGupck).
2015. Ne 18. C. 65.

> Pomawosa H. I1. Pa3BuTre mIpencTaBleHMIT O QUHAMUKe OVICKypca B COBpeMeHHOI JuHrBrcTuKe // Hayka
0 YeJIoOBeKe: T'yMaHmTap. ucciaenoBanmd. 2015. Ne 2. C. 105, 108.
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KJII0UeBOMY JUIM 6a30BOMY IIOHATHIO, BKIIOUEHHOMY B Te3aypyc. TO TEPMUH CO CTPOTO
(bUKCMpPOBAaHHBIM 3HaueHMeM, 0e3 CMHOHMMOB. MOKHO CKasaTh, UYTO HECKPUIITOP — 3TO
0a30BBIT 3JIEMEHT CMBICIIA, A TAK)Ke OJIHA M3 OCHOB TEMAaTNYECKOr0 aHAIN3a HAyKN'.

B paMkax IpoBeJeHHOTO JCCJIeXOBaHMS M3 Ha3BaHUII TPYXOB OBLIN BBIIEJIEHBI JECK-
pPUIITOPBI, O0IIlee KOJIMYECTBO KOTOPBIX COCTAaBMIIO 820 (MCIIOIB30BasIaCh KOMITBIOTEpHAS
mporpamma TextAnalyst v. 2.01); ocymiecTBiieHa yieMMaTu3aums (Ipolecc IpUBeIeHNI
cJI0BO(OPMBI K JIeMMe — ee HOPpMaJIbHOI (CJI0BapHOIT) popMe) MOTyUeHHBIX NJeCKPUIITOPOB
IUIA VX DAJIbHEJIIero eHO00pasHOro IpeCTaBICHA.

Hac unTepecoBana, B 4aCTHOCTM, AVHAMMKA YIOTpeOJIeHNS TePMUHOB. [y 3TOTO MBI
USYUIIIN CTATUCTUKY PSINOB BECOB AECKPUIITOPOB IJIT KXKMOIO rofa ¢ IpUMeHEeHIeM Me-
TOJa HaMEHBIINX KBafpaToB. JIuHeiTHOe mpubIIbKeHNe — IpsMas JUHNA, KOTopas Ham-
JydmyM o6pasoM aIlIpOKCHMUpPYeT MMeMoInyecs HJaHHBbIe M 3aTeM BO3BpalllaeT MAacCUB,
KOTOPBIII OIVICBIBAET IIOJYUEHHYIO IpAMylo. [JaHHasg QyHKUNS B HallleM Cllydae ITOKa3bl-
BaeT OVHAMUKy (POCT VUM CHIDKEHNeE) YIIOTpeOJeHUs KOHKPETHOrO TepMuHa (GyHKLIMS
JIMHETHOTO IMPUOIIVDKeHN He TOJIBKO AeMOHCTPUPYeT AMHAMMUKY IIPOIlecca, HO U YUUTHI-
BaeT aOCOJIIOTHBIE II0KAa3aTeNM BECOB: TaK, Y PSINOB C IIOX0XKel JMHAMUKOIL, HO C UVCIIOBBI-
MM JaHHBIMH, pas3inJaroumMuca B 10 pas, mokasaTesy JIMHETHOTo IpUOIIDKeHN TaKkKe
OynyT pasnmyarbca B 10 pas). [IpemcTaByM moydeHHBIe pe3ysIbTaThl (CM. Tabu. 1, puc. 1).

Tabnuya 1
IToxasaTeu BecOB M 3HAUEHIII IMHEITHOTO IPUOIIDKEHNA KeCKPUITOPOB?
% OT CyMMBI BCEX BECOB
CymMMa BecoB JeCKpUIITOpa .
JECKPUIITOPOB 32 O JInneitHoe
Heckpumnrop
npubICKeHue
2012 | 2013 | 2014 | 2015 | 2016 | 2012 | 2013 | 2014 | 2015 | 2016
1. KpuMmnanucrmuyueckmit 228 266 380 484 553 1,36 2,52 2,34 443 4,50 0,82
2. KpI/IMI/IHaJII/ICTI/IKa 78 127 298 298 295 0,47 1,20 1,84 2,73 2,40 0,54
3. Xapaxtepuctika 3 12 | 189 | 105 | 197 | 002 | 011 | 1,17 | 0,96 | 1,60 0,40
KpI/IMI/IHaJH/ICTI/I‘{CCKI/II/I
4. PasBurtue 15 8 104 142 128 0,09 0,08 0,64 1,30 1,04 0,31
5. 9kcneprusa 0 14 102 106 112 0,00 0,13 0,63 0,97 0,91 0,27
6. IlepcriexTnBa 0 3 99 99 99 0,00 0,03 0,61 0,91 0,81 0,25
7. Meropuxa } 29 0 99 | 162 | 80 | 0,17 | 0,00 | 061 | 1,48 | 0,65 0,24
KPUMMHAJINCTNYECKUN
8. MeTonuka 99 99 113 188 174 0,59 0,94 0,70 1,72 1,42 0,24
9. Xapakrepucriuka
TpecTyIIeHue 9 5 115 57 123 0,05 0,05 0,71 0,52 1,00 0,24
KpI/IM)'/IHaJII/ICTI/I‘IeCKI/H?I
10. Boripoc 132 30 151 105 198 0,79 0,28 0,93 0,96 1,61 0,23
811. BeirectBo 99 84 17 0 0 0,59 0,79 0,10 0,00 0,00 -0,20
812. Paccreposanme 89 | 99 | 69 0 0o | 053] 094 | 043 | 0,00 | 0,00 ~0,20
0COBEHHOCTD
813. Cpenctso 99 | 99 0 8 0o | 059 | 094 | 000 | 007 | 0,00 -0,20
HapKOTNYECKIIL
814. O6ecneueHne 120 180 19 99 0 0,72 1,70 0,12 0,91 0,00 -0,22

! Cm. taxoke: byeaes K. B. UccinemoBanue Kypca kpumunanuctuku P. C. Benknna: ananns geckpunropos // Poc.
opun. KypH. 2015. Ne 3. C. 189-196.

? B Talimile IIpeACTaBIEHbI II0 [eCATh 3HAUEHUII M3 BepXHEN ¥ HIDKHEN JacTeil ITOJyYeHHOTO CIIMCKA
JeCKPUIITOPOB.
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ITpodomserue maobn. 1

% OT CyMMBI BCEX BECOB
CyMMa BecoB IeCKpUIITOpa .
JECKPUIITOPOB 3a IO JInueitnoe
Ieckpumnrop
npubIsKeHne
2012 | 2013 | 2014 | 2015 | 2016 | 2012 | 2013 | 2014 | 2015 | 2016

815. Opran 178 14 24 0 0 1,06 0,13 0,15 0,00 0,00 -0,23
816. lpousnozerso 196 | 3 | o | o | o | 117|003 000|000 | 000 0,24
JOCyXeOHBIIT
817. CpencTBo 192 106 198 69 15 1,15 1,00 1,22 0,63 0,12 -0,24
818. locymeOHBII 198 6 0 0 0 1,18 0,06 0,00 0,00 0,00 -0,24
819. [lokaswIBaHUIE 222 4 3 6 7 1,32 0,04 0,02 0,05 0,06 -0,25
820. [TponeccyanbHBIIN 313 4 0 3 3 1,87 0,04 0,00 0,03 0,02 -0,37

1,00000

0,80000

0.60000 v=-0,0003x+0,1086

0,40000

0,20000

0,00000

-0,20000

3naueHe TMHETHOTO IPHOTIDKEHIE

-0,40000

-0,60000

ITopagxoBeIT HOMED JECKPUITOPA

Puc. 1. Iloxazamernu 3HaueHull TUHETHO20 NPUOTUNCEHUS] OeCKPUNTNOPOE

HpumeuaHue: 3[€eCh I fajiee ypaBHEHME I IIpsAMas JIMHUA Ha rpacbmxe — TpeHn.

Taxum 06pa3oM, IPOBeeHHBII aHATN3 II03BOJISET YBUAETh TPEH B! IIPeMeTHO 00JIa-
CTU, M3YYUTh NPENMYILeCTBEHHbIE HTEPEChl YUEHBIX UM X «3aTyXaHME», YTO IIOJIE3HO
NP aHaIN3€e TeMaTWYEeCKUX HaIlpaBiIeHUN B Hayke. OTMeTUM NP 3TOM, YTO JAHHOE JVIC-
cleqoBaHle He ITI0Ka3bIBaeT HAYUHYIO IIEHHOCTb KOHKPETHBIX TEMATHK: MHTEpPeChl B Hay4-
HOM JUICKypCe MOTYT MEHSTBCS II0 pasHbIM NpUumHaM (fake M3-3a «HAYUHOI MOJIBI»),
4UTO, TeEM He MeHee, He IIpeyMeHbIIaeT MOTeHUMAIbHYI0 LIEHHOCTh TOTO MM MHOTO Ha-
yuHOTO HampasieHusa. CHIDKeHUe 00CY)KIaeMOCTM TeMaTUKM B OVICKypCe MOKET OBITh
[TOKas3aTejleM «XOPOIIO 3a0BITOTO CTAPOrO», KOTOPOE 3aCIyKIMBAaeT IepeOCMBICIEHs; Ha-
IIPOTUB, POCT OOCYKAAeMOCTIL TOBOPUT O BHICOKOJ KOHKYPEHLNM B KOHKPETHOI 00JIacTy
JICCIIEIOBAHMA, K UeMY JaJIeKO He BCe YUeHble TOTOBBL

MHrepeceH Bompoc 00 OLleHKe BCEr0 MacCUBa AECKPUIITOPOB C TOUKM 3PEHMS ero JIHa-
MMKI: KAKOBO COOTHOIIIEHIE PACTYIIMX ¥ CHIDKAIOIINXCS B CBOEM YIIOTpeOJIeHNN TepMI-
HOB; KaKOBa JIOJISI TEPMIHOB ¢ HyJeBoi auHammkoi? IloraraeM, uro atm mokasaresu Oy-
YT XapaKTepn30BaTh BCIO IIPeMETHYI0 001acTh: pa3BUBAETCS JIN €€ JUCKYPC (KOIMUeCTBO
aKTUBHO 00CYy’KJaeMbIX IIpobiaeM Ooiiblile, YeM KOJIMUECTBO IIpobiieM, oOCyKaeHme KOTO-
PBIX CHVDKAETCsI) WJIN, HAIIPOTUB, AerpagupyeT (KoJIMuecTBO IpobiaeM, o0CysKaeHe KOTo-
PBIX CHIDKaeTCsI, OOJIbIIIe, UeM KOJIMYECTBO aKTMBHO 00CY’KIaeMbIX IIpoGiieM).

[Tomaraem, uTo myg 3TUX IeJeil TpeOyeTcs, BO-IIEPBBIX, ONpeeseHe OTHOCUTEIBHOI
JOJIV TeCKPUIITOPOB C HYJIEBOV AMHAMMKOI, KOTOpas IIOKaKeT CTEIIeHb CTAOVIIBHOCTI M-
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ckypca (koapdpuument Ks); BO-BTOPBIX, KOJIMUECTBEHHOE OIIPeesIeHIe QUHAMUKA TUCKYP-
ca (xkoapdurment Kd):

Kd = P/N, npu P>N,
Kd = N/P x (-1), mpu P<N,

rae P — xonmuecTBO 3HAUEHMI TMHETHOTO IPUOIVIKEeHNS, KOTOpble 6obiie Hyus; N — ko-
JIMUECTBO 3HAUEHMI JIMHETHOTO MPUOIIDKEHSI, KOTOpble MeHbIIIe HYJIS.

[Monoxurensubrit Kd mokassiBaer npeobiagaHme MOJIOKUTEIbHBIX 3HAUEHNIT IMHETHO-
ro IpuOJIVDKeHN, T. €. HaOJIIogaeTcss pOCT IIPYMEHEHNs TEPMIHOB — QVICKYPC Pa3BUBAETCH.
Otprunatensusni Kd mokaseiBaer mpeoOiamaHye OTPULIATENbHBIX 3HAUEHUI JIMHETHOTO
MpUONVDKEeHNs, T. €. HaOJMI0JaeTcs CHIDKEHNeE IPUMEHeHUs TePMUHOB — OUCKYpC Aerpa-
nupyeT. B HameM cilyuae mosydeHbl CIeAyIOI[Me 3HAaUeHM IS MCCIeqyeMOoro MacCuBa:
Ks = 13,4 %; Kd = 1,05.

Takum 06pa3oM, KpUMIHATMCTUUECKUIT AUCKYPC HA TEKYII[EM 3Talle B I[eJIOM pa3BUBa-
erca — Kd monoxurensusiit. [lokasatens Ks TpeOyer TOMOIHUTETFHOIO U3YUEHNS: HYKHO
CPaBHUTDH €r0 C IIOKa3aTeJIIMM B MHBIX IIPeMETHBIX OOJACTIX M B pasHble BpeMeHHbIe
MHTepBajbl. Ha TeKymmit MOMEHT BOIIPOC O TOM, Ifie CTaOMJIBHOCTH IEPeXOqUT B CTar-
HaIVIO, OTKPBIT. [IpeaIionoXumM TOJIbKO, UTO I GOPMYIMPOBAHMS BHIBOLA O CTarHAIIUI
OUCKypca HeobxoamMm mokasaTesb Kd, cTpemsammiicss K HYJII0, M OTHOCUTEJIBHO BBICOKIIE
noxkasartenu Ks.

HHrepeceH Take BOIIPOC O AMHAMUKe OOHOBIIEHUS AMCKypCa: KAKOBO KOJMUECTBO HO-
BBIX TEPMMHOB B TEKYII[eM I'OJy II0 CPaBHEHUIO C IpedbIayINM. MBI pacCUMTBIBAIM HaH-
HYyI0 QUHAMIKY II0 opMmyJe:

R=((F+E)/(F+E+S)) x 100,

rae F — mossBuBIIMecs (HOBbIe) TepMUHBL; E — MCUe3HyBIINE TEPMUHBL; S — COXPAHAIOIIN-
ecs C IpeabIAylIero rojga TepMIHBL.

Msp1 monmyumnm ciepylolne pesyabTaTel: B 2013 r. mokasarenb R pasmamnca 70,3 %,
B 2014 1. - 72,52 %, B 2015 1. — 69,4 %, B 2016 T. — 68,67 %, B cpeaHeM 3a nepmoxn — 68,67 %
(rpaduueckoe mpeacTaBIeHe OJYyUEHHBIX Pe3yIbTaTOB — CM. PUC. 2).
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Puc. 2. Jlunamuka o6HoGIeHUS OUCKYpCa
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Kak BuauMm, B KpMMMHATUCTUKE HA TEKYIIMII IepUO HAOII0aeTcs CHIDKeHe 00HOB-
JITEMOCTY Hay4YHOTO AUCKypca. Mesxxay rogaMu 0OHOBISIEMOCTh OUCKYypCa B CpeqHeM Ipu-
Ommkaercs K 70 %. JJaHHBIe IMOKa3aTeay MHTEPECHBI C TOUKM 3peHNUs QUHAMUKI IIPOIec-
COB — 3TO TaKKe, [T0JIaTaeM, OAVH 13 II0Kas3aTeseil CTabmabHOCTU cuTyanuu. Kpome Toro,
ITOJIyUeHHble JaHHbIe OyIeT IOJIe3HO COITOCTABUTH C ITOKa3aTesIMI OUHAMUKU JUCKypca
B MHBIX IIPEIMETHBIX 00JIaCTIX.

OueBuaHO, YTO AMHAMUKA YIIOTpeOJeHNUsI TEPMIHOB MIMeeT CBOM KojieGaHWs: IIpU 00-
II[eM TpeHIe BO3MOKHBI OTKJIOHEHM!s OT cpexHero. [[0oaToMy BBIUMCINM CTaHAApTHOE OT-
KJIOHEHIE PSIIOB BECOB IeCKPUIITOPOB, a MMEHHO IIPOLIEHT YIIOTpeOIeHNs TepMIHA B KOH-
KPETHOM TOAy OT 0OIIleil CyMMBI BeCOB JECKPUIITOPOB TOTO Ke roaa (mojaraem, 3TOT II0-
KasaTeJlb TOUHee, ueM abCOJIIOTHOe 3HAuUeHUe), 1 MPeICTaBUM IIOJIyUYeHHbIE Pe3yJIbTaThl
(cm. Tabur. 2, puc. 3). CrangapTHOE OTKIIOHEHNE — 9TO U €CTh Mepa TOr'0, HACKOJIBKO IIIMPOKO
pasbpocaHbl TOUKM AaHHBIX OTHOCUTEJIBHO MX CPEIHEro, 3TO IT0Ka3aTeslb BOJATUIBHOCTU
(BapmabenpHOCTH, M3MEHUNBOCTY) TepMIHOB. CpeHee 3HaUeHIEe M3yUaeMOro mapameTpa
110 BCeMy MaccuBy cocTaBiuio 0,146.

Tabnuya 2
CTraHpgapTHOE OTKJIOHEHNE PSAJ0B BECOB JeCKPUIITOPOB'
Heckpumnrop CraHgapTHOe OTKIIOHEHIE
1. KpumunaaucTnueckmin 1,3819
2. KpuMuuanuctuka 0,9129
3. PacciemoBaHme pacKphITHe IIpeCcTyIUIeHIe 0,8312
4. IIpomeccyanbHBIN 0,8255
5. PackpriTue 0,8004
6. HesakouubIit 0,7730
7. ObecrieueHne KPUMIHAIUCTYECKITL 0,7373
8. YromoBHBII 0,7124
9. PacciemoBanue mpecryruieHue 0,7061
10. XapaKTepucTuKa KPMMIHAIACTIIECKIIT 0,6864
811. KprMuHaIICTIIeCKIII aHaIN3 0,0080
812. MecTHOCTH 0,0080
813. Ilepuon 0,0080
814. ITomospeBaTh OOBUHATH U Jonpoc 0,0080
815. ITonCKOBBINN AEeATEILHOCTD 0,0080
816. [IpakTmueckuit HAy4YHO Kon(bepeHnI/m 0,0080
817. IlpencraBieHue 0,0080
818. PacciemoBanue OpraHmu3anus 0,0080
819. PaccieoBaHMe IpecTyILIEHNE TOJDKHOCTHOM 0,0080
820. CocTossiHIE COBpEMEHHBI pa3BUTHE IIepCIIeKTIBa 0,0080

! B rabnmue IpefCTaBIEHBbI 110 [JeCATh 3HAUEHNII M3 BepXHeN UM HIDKHEN dJacTeil ITOJYYeHHOTO CIIMCKA
JeCKPUIITOPOB.
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Puc. 4. Bnauenus psdos deckpunmopa «Kpumurnanucmuueckuii» (6epxHuil pso)
u deckpunmopa «CocmosHue cospeMeHHbLi pa3sumue nepcnexmueas (HUiNCHUt pso)

Takum o6pazoM, MbI MOKeM HaOII0aTh Hanbosee ¥ HaMeHee QMHAMUYHO M3MeHSIOo-
I[7ecs B CBOeM yInoTpebieHnn qecKpunTopsl. C 9TIUX MO3ULNIL MOKHO OXapaKTepu30BaTh
IIpeIMeTHbIE 00JIACTY, BBIAEJIAS KOJMYEeCTBO Hamboisiee BOJATIUIBHBIX TepMMHOB. Hampnm-
Mep, BO3MOXXHO IPUHATh KaK MHAMKATOP JOMMHUPOBAHUSA IIpeobiajaHye CyMMBI COOT-
BETCTBYIOIINX IIOKa3aTeJieil IPYIIIbI JeCKPUIITOPOB (B 3TOM Cilydae — CTAaHJAPTHBIX OT-
KJIOHeHUIT) 6ojiee ueM Ha 50 %. Taxoit KpuTepmit IpUMeHSeTCs, B YaCTHOCTY, B OVIOJIOTN:
aOCOJIIOTHO HOMMHUPYIOIUM BIMIOM IIPU3HAETCI TOT, KOJIS KOTOPOTO B oOleit 6romacce
Goublire 50 %'

B HamreM ciydae HOJIS JOMUHUPYIOIIUX HECKPUIITOPOB OT OOIIEr0 MX KOJIMYEeCTBa CO-
cTaBmia 17 %. 9TOT mapaMeTp, IojIaraeM, IoKa3bIBaeT, HACKOJIBKO yCTOSJIACh TEPMIHOJIO-
I'VsI, HACKOJIBKO CTaOMJIeH HayYHBIN ITIOMCK B OIIpefieJIeHHOI IIpeIMeTHOI 00JIacTH.

! Bakanos A. . KosnmuecTBeHHast OLleHKa JOMMHMPOBAHNUS B SKOJOTMYECKUX COOOIIECTBAaX: MEIl. PYyKOIUCH //
URL: http://www.ievbras.ru/ecostat/Kiril/Article/A10/Bak63.htm.
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IIpoBeneHHBIE MCCIIEAOBAHNA MOKHO OCYILECTBIATh Ha KOHKPETHOI IPyIle JeCKpPUII-
TOpPOB, BLIGI/IpaH OTHEJIbHbIE TeMAaTUUECKIe HaIlpaBlIeHUA. B yacTHOCTU, HacC MHTepecyeT,
KaK B JUICKypCe OCBeIlleHbl BOIIPOCHI 3KCIepTU3bl. IlokakeM MmosydeHHbIE JaHHBIE IO CO-
OTBETCTBYIOIIUM AecKpumnropaM (cM. Tabu. 3, puc. 5).
Tabnuya 3
IToxasaTeyu BeCOB M 3HAUEHNII IMHEITHOTO IPUOIIDKEHNA KeCKPUITOPOB
II0 TEMaTHKe «JKCIepTI3a»
CyMMa BecoB JEeCKpuIITOpa %ot CyMMbI BCEX BECOB
Tecxpurrop y P P TIECKPUTITOPOB 32 TOJT . ﬁ%ﬁ;ﬁ?ﬂe
2012 | 2013 | 2014 | 2015 {2016 | 2012 | 2013 2014 2015 2016 P
1. OxcnepTusa 0 14 102 106 | 112 | 0,000 | 0,132 | 0,629 | 0,970 | 0,912 0,529
2. 9Kcneprmsa CyneOHbIIT 8 11 87 65 117 | 0,048 | 0,104 | 0,537 | 0,595 | 0,952 0,447
3.9 OHBII
Kpﬂ’;f;;i;ﬁ::}::fe HpH o | o | o | 12 ] 99 | 0000 |0000]| 0,000 | 0110 | 0,806 0,183
~
4.9
S Kpﬂ’;f;;ﬁ;ﬁ::mecmﬁ o | o | o 0 | 96 | 0,000 |0,000]| 0,000 | 0,000/ 0,781 0,156
@] .
an! 5. IKerepTsa CyneGHbI 3 | 5 | 74 | 51 | 49 | 0,018 |0,047| 0457 | 0,467 | 0,399 0,277
a npo6ieMa 10 QUCCePTALs
=
= 6. JxcrepTsa METON 0 0 8 0o | 0 | 0000 |0000]| 0,049 | 0,000 | 0,000 0,010
H KpI/IMI/IHaJ'H/ICTI/I‘IeCKI/H/I
5 7. DKCIEPTHBIIT MCCIeJOBaHYIE 0 0 10 0 0 0,000 | 0,000 | 0,062 | 0,000 | 0,000 0,012
= . 7
= ici’;f;?r’nggew“m 0 0 3 0o | o | 0000 |0,000]| 0,019 | 0,000 | 0,000 0,004
3,
©) 9. OKCHepTHBHI
E noAapasaeneHne 0 0 3 0 0 0,000 | 0,000 | 0,019 | 0,000 | 0,000 0,004
U Kp]/IMI/IHaJ'II/ICTI/I‘IECKI/II‘/’I
E 10. 9kcmepTN3a yCTaHOBJIEHIE
8 peKBI/ISI/IT OTHOCUTEIbHBIN
& KPUMMHAIMCTAYECKUIT 0 0 6 0 0 0,000 | 0,000 | 0,037 | 0,000 | 0,000 0,007
é IOKyMeHT JaBHOCTb
: BBIIIOJTHEHIIE
g 11. OKcIepTHEIN 7 0 0 4 0 0,042 | 0,000 | 0,000 | 0,037 | 0,000 0,016
= 12. Oxcnepr 4 3 0 0 0 0,024 | 0,028 | 0,000 | 0,000 | 0,000 0,010
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=
= g 030000
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T N
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8 lMopaakoBRIT HOMED JeCKPUITOPA
=T
5 Puc. 5. [Tokazamenu 3HaAUeHUTl TUHETHO20 NPUOTIUNCEHUS OECKDUNTNOPOS
M no memamure «JKcnepmusax
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B menom BugHO, yroTpebiieHne KaKux TEPMUHOB JaHHOI TeMAaTUKM pacTeT Hambojee
nHTeHCuBHO. [lonaraem, UTO KOJIMUYECTBO TEPMUHOB TOJ M MHOJ TEMAaTUKM — IIOKa3a-
TeNb ee IIMPOThl. Hy>XKHO Takke CKasaTh, UTO TEPMIUHOB, OTHOCIIIMXCSI K TeMaTUKe «IK-
crepTu3sa», C OTPUILATENBHOI JMHAMUKON YIOTpebIeHs He HAOI0gaeTCss: OUeBIUIEH POCT
Hay4HOI'0 MHTepeca K JaHHOMY HaIlpaBJIEHUIO.

[ToxyueHs! TakKe ITapaMeTphbl OOHOBJIEHMS HUICKypca II0 PacCMaTpUBAaeMOil TeMaTUKe
II0 CPaBHEHUIO C IpeAbIAyInuM romom. Tak, B 2013 r. 3TOT Iokasareyib cocTaBisi 40 %,
B 2014 1. - 66,67 %, B 2015 1. — 70 %, B 2016 1. — 33,33 %, cpenHee 3HaueHue — 52,50 % (rpa-
¢nueckoe mpezcraBieHne — CM. puc. 6.).
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Puc. 6. O6Ho6menue duckypca no memamuxe «IKcnepmusa»

Mpbr HabnI0oTaeM HECKOJIBKO MEHBIIYIO CTelleHb OOHOBJIEHMs ANMCKypca II0 JaHHOI Te-
MaTHKe 110 CPaBHEHUIO CO BCeM MaccuBoM (B 1,3 pasa): TeMaTnka B 3TOM ILIaHe Oosiee CTa-
OmbHa. OGHOBIIEMOCTh HayUHOTIO QUCKypca II0 M3ydaeMOll TeMaTMKe CHIDKAETCS, XOTS
U MeJJIeHHee, YeM B ILIeJIOM II0 MacCHUBY.

IIpencraBuM MoKasaTe M CTAaHAAPTHOTO OTKIOHEHMS PSAJOB BeCOB NECKPUIITOPOB, OTHO-
CSIIUXCS K TeMaTuKe «IDKcrneprusa» (cM. tabi. 4, puc. 7).

Tabnuua 4
IIokasaTenu cTaHZAPTHOTO OTKJIOHEHNA PAJOB BECOB NJeCKPUIITOPOB
II0 TeMaTHKe «JKCIepTI3a»
Heckpuntop CraHgapTHOe OTKJIOHEHIe

1. OxcriepTu3a 0,4438
2. 9KcriepTu3a CyneGHBIL 0,3749
3. OKcrepTn3a CyaeOHbI KPUMIHAIICTIKA 0,3513
4. OKcriepTM3a KPUMIHATMCTIYECKIIT 0,3494
5. OKcrepTusa cymeOHbIil IpobiieMa 110 JUCCepTaIs 0,2252
6. DKCIIEPTHBIN MCCIeT0BaHNIe 0,0276
7. OKcepTy3a MeTON KpMMIHATIMCTIIUECKIIL 0,0221
8. OKCIIePTHBIN 0,0215
9. OKcepTr3a yCTAaHOBJIEHNE PEKBU3NUT OTHOCUTEIBHBIN KPMMIHAIVICTITUECKIIL 0,016
JNOKYMEHT aBHOCTb BBIIIOJTHEHIIE

10. Oxcnept 0,0144
11. OkcrepTu3a CyxeOHBIN IICUXOIOTIUeCKIIT 0,0083
12. 9KcnepTHHIN NOoApasaeseHue KpYMIHATUCTIYECKII 0,0083
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Puc. 7. IToxazamenu cmaHO0apmuoeo omKIOHeHUs PA006 6eC08 0eCKPUNIMOPOS
no memamuxe «Jxcnepmu3sa»

CpenHee 3HaueHNe U3yuyaeMOro ImapaMeTpa o TeMaTuke coctaBuio 0,155, 4To HeCKOJIb-
KO 0OOJIbIIIe, UeM II0 BCeMY MAacCUBY, T. €. BOJATWJIBHOCTb TEPMIHOB JaHHOV TeMaTUKIU He-
MHOTO BBIIIIE, UeM BOJIATVJIBHOCTH TEPMIHOB BCETO MacCHUBa.

o TOMMHUPYIOINX JEeCKPUIITOPOB B TeMaTUKe B MX OOIeM KOJIMYeCTBEe COCTABUIIA
25 %, 4TO OOJIBIIIE, UEM B I[€JIOM IIO MacCUBY (17 %): IVCKYPC IO TeMaTHKe «IDKCIIepPTU3a»
COCpe0TOUYeH Ha OTHOCUTENBHO OOJIBIIIeNl TPYIIIle TePMIHOB, UeM AVICKYPC BO BCEM Mac-
CUBe.

C moMoI1bI0 JAaHHOTO MEeTOAa BO3MOXHO CpaBHUBATh TEMATUKy B pasHble IIEpUOJBI ee
PasBUTHS, a TAK)Ke TeMATUKY IIPeIMEeTHBIX 00JIacTeil, OIpeesiss UX CIIelN(UKy.

Takum 0o6pa3oM, HaIIM MCCIETOBAHNUS AIOT CIEAYIOLINE pPe3yIbTaThl:

1. Ilpemyioxena ogHa M3 BO3MOKHBIX METOMOJIOIMI aHAIM3a AMHAMIUKN T€EM B HAYYHOM
IUICKypce IIpeIMeTHOI 00JIacTIL.

2. IlpomeMoHCTpUpOBaHAa AMHAMMKA YIOTpeOJieHNMs IIPMMEHSeMBIX B COBpEMEHHOII
KPUMMHAIICTIKE TEPMUHOB, UTO IT03BOJISIET YBUIETh TPEHABI IIPEeIMETHOI 00JIacTu, U3-
YUUTh IPEMMYIIECTBEHHBIE MIHTEPECHI YUEHBIX, YBIUAETh X «3aTyXaHNe».

3. Iloxa3aHO COOTHOIIIEHNE PACTYIIVIX U CHIDKAIOIIUXCSA B CBOEM yIIOTPeOIeHNI TepMI-
HOB, OIIpeJesieHa J0Jd TEPMIHOB C HYJIEBOV AMHAMMKOM M Ha OCHOBAHMM 3TUX JaHHBIX
YCTaHOBJIEHO, UTO KPUMMIHAIMCTUUECKUI TMCKYPC Ha TEKYyIIleM 3Talle B I€JIOM pa3BUBa-
eTcs (KOJIMUeCTBO PACTYIIUX B CBOEM YIOTPeOJIeHNN TePMIHOB OOJIbIIIE, UeM KOJIMUECTBO
TEPMIHOB, yIOTpebIeHe KOTOPhIX CHIDKAETCS).

4. Vsyuena guHaMuKa OOHOBIIEHMS AVICKypca (COOTHOIIIEHNE KOJMUYeCTBA HOBBIX Tep-
MITHOB B TeKyII[eM I'OAy II0 CPaBHEHMIO C IIPEIbIAYIIMM) U yCTAHOBJIEHO, UTO B KPUMI-
HaJIVICTMKE Ha TEKYLMII I1epyuoj HaOI0qaeTcs CHIDKeHYe OOHOBIIIEMOCT HAYYHOTO JVIC-
Kypca.

5. BeisgBieHs! Hamboslee ¥ HayMeHee QVHAMIYHO M3MeHSIOIecs B CBOeM yIIoTpeOIie-
HIV TeCKPUIITOPHI (T. €. OIpefesieHa X BOJIATIMIIBHOCTD, I3SMEHUMBOCTB), UTO IIOKA3bIBaeT,
HAaCKOJIBKO B IIPeJIMETHOI 00JIACTY yCTOSJIaCh TEPMIHOJIOTHS, HACKOJIBKO CTa0VIIeH Hayu-
HBI IIOMCK.

6. IIpoBeieHbl aHAJIOIMUHbIE MCCIENOBAHNA Ui AECKPUIITOPOB, OIMCBHIBAIOIINX TeMa-
TUKY «IKCIepTi3a». YCTAaHOBJIEHO, YTO: a) COIVIACHO BBISIBICHHBIM TepMIHAM JaHHOI Te-
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MaTHUKI, YIOTpeOjeHre KOTOPBIX pacTeT Hambojee MHTEHCUBHO, HAOJIIOMAeTCS POCT Ha-
YYHOTO MHTepeca K 3TOMY HaIlpaBJIeHUIO; 0) HaOJII0[aeTcs HECKOIBKO MEHbIIIas CTelleHb
OOHOBJIEHNS AMCKypca II0 JAHHOI TeMaTUKe I10 CPAaBHEHUIO CO BCeM MacCUBOM; B) OOHOB-
JITEMOCTh HAYUHOTO IMCKypca II0 M3yJyaeMOl TeMaTUKe CHIDKAaeTCd, XOTSI M MeJJIeHHee,
yeM B IIeJIOM II0 MAacCHBY; T') BOJIATIJIBHOCTh TEPMUHOB yKa3aHHOJ TE€MAaTUKU HEMHOTO
BBIIIIE, UeM BOJIATIJIBHOCTH TEPMITHOB BCEr0 MacCIBA.
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C passumuem mexHOI02Ull NONYIIPHOCTND CMATI0 HAOUPamyv npuobpemerue MOOGUTLHBIX NPUTO-
JHeHUTi uepe3 Max HA3bieaeMble Maea3uHvl npuroxcenuil. OOHAKO 6 POCCUTICKOM 3aKOHOO0AMeTbC-
6e 6 cepe 3aujumul npag nompebumereti OMCymcmsyem npasosoe pezyruposanue npasoomHo-
weHUtl, CKIa0bleAnUUXCS NPU NPUodpemeruny MOOGUTLHBIX NPUTOHEHUT], NOCKOTIbKY 00veKm npa-
600MHOULEHUST (MOOUTTLHOE NPUTIONHEHUE) He noonadaem nod Kamezopur HU Moeapos, Hu pabom
unu ycmye. Pezynuposanue 0anHbix npasoomHoueHuil He npedycMOmpeHo U 3aKOHO0AMeTbCME0M
0 OUCMAHYUOHHOU Thop2o6Te. B c6s3u ¢ smum asmop ananuzupyem sapybeicroe 3aKoHodamen-
cmeo 6 chepe YuUPPo8020 KOHMEHMA U HA €20 OCHOGe npediiazaem nodxo0 K pezyruposanuio npaso-
OMHOWEHUT], GO3HUKAIOWUX NPU Npuobpemenut MoOUTLHbIX NPUTONEHUT. Aemop uccmedyem ux
C MouKu 3peHus MPAdUyUOHHOL CIMPYKMypbl NPAGOOMHOUWEHUS U YCMAHABIUSAem Cy0beKmos
OCHOGHO020 NPAGOOMHOUIEHUS, UX NPaga u 00s3aHHOCMU, onpedesisem, K KakOMy 6udy 00veKmoe
2PANCOAHCKUX NPA8 OMHOCUMCS MOOUTTbHOE NPUTTOHEHUE, a MAaK#e Hasbleaem cyOveKma omeem-
CTEEeHHOCTU neped NoIb306amereM, NPUOGPeMarujuM MOOGUTbHOE NPUTTOINCEHUE.

Kniouesvie cnosa: npasoomrnoulerue, TUYeH3UOHHBIT 002060p, YUPPOBOT KOHMEHM, MALAZUH NPU-
JIOJCeHUTi, MOOUTbHOE NPUTTOJNCEHUE

THE FEATURES OF MOBILE APPLICATIONS PURCHASE

Kuznetsova Nadezhda

Ural State Law University (Yekaterinburg),
e-mail: kuznad1992@mail.ru

With the development of technology, mobile applications purchase through so-called application
stores becomes more popular. However, the Russian legislation on the protection of consumer rights
does not provide for the legal regulation of legal relationships that arise when a mobile application
is purchased, since the object of the legal relationship does not fall within the category of goods or
works (services). Besides that, the regulation of these legal relations is not provided for by legisla-
tion on distance trade. Thereby, the author analyzes the foreign legislation on digital content and,
based on it, proposes the approach to the regulation of legal relations arising from purchase of
mobile applications. The author examines these legal relationships from the point of view of the
traditional structure of a legal relationship and establishes the subjects of the basic legal relation-
ship, their rights and obligations; says to which type of objects of civil rights a mobile application
belongs, as well as determines the subject of responsibility to the user who purchases a mobile
application.

Key words: legal relationship, license agreement, digital content, application store, mobile applica-
tion

B HacTodIEee BpEMA C PA3BUTIIEM MOOMJIBHBIX TEXHOJIOTUII U I/IHd)OpMaLII/IOHHO—KOMMy—
HI/IKaLU/IOHHOI‘/'I CeTn I/IHTepHeT (;[aJIee — CeTn I/IHTepHeT) AKTIIBHO Pa3BUBAE€TCA PBIHOK
MOOIIBHBIX HpI/IJIO)KeHI/H‘/'I, KOTOprI?I IIOTECHUJ HE€ TOJIBKO TpaaAUIVMOHHBIE CIIOCOOBI IIpo-
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@)XV TOBapOB', HO U eMHbIe TOPrOBble MHTEPHET-ILJIOMIAAKI’, B KOTOPBIX KOHCOJIUIUPY-
I0TCS MHOTOUNCJIEHHbIe MHTEepHeT-MarasuHbl. [0 MporHo3aM CTAaTMCTUMYECKOrO IOpTaia
«Statista», k 2020 r. MOOMJIBHBIE NIPIJIOKEHNUST OyIyT TeHepMPOBATH OKOJIO 189 MIIpA [OJLIL.
CIIA uepe3 Mara3uHbI IPUJIOKEHN 1 peKIamy’.

Bce Gompliryio momyaspHOCTh HabupaeT HpmobOpeTeHVe MOOVIIBHBIX IIPUJIOKEHNI ye-
pe3 Tak Ha3bIBaeMble Mara3mHbI NPIJIOKeHUT. MoOUIbHOe IPUJIOKEHNE IIPeaCTaBIIsIeT
co0071 IIporpaMMHOe obecIieueHe, pa3paboTaHHOe [JIS CIIeIMATbHOI OIePallVIOHHOI CIIC-
TeMblI, IIpeJHa3HAUeHHOe [JIS JICIIOJIb30BaHMUsI Ha MOOMJIBHBIX YCTPOICTBAX, B YACTHOCTU
cMapTdoHaX, IUIaHIIeTax. MarasyH IpuIoKeHnI, B KOTOPOM II0Jb30BaTean CMapTPOHOB
probpeTaroT MOOMIIbHBIE IIPUJIOKEHUS, — 3T0 IMdpoBas miaaTdopma, Ha 6aze KOTOPOIL
OCYII[ECTBIISIETCSI PACIIPOCTPaHEHNe IIPOTPAaMMHOTO obecreueHus, T. €. MOOMIBbHBIX IIPU-
JIOKEHMUIA.

[lepeueHb MarasmHOB MOOVJIBHBIX IPUJIOKEHUII He OTPAHMUMBAETCS TAKUMM IIOITY-
JIIPHBIMU CpeIyl POCCUIICKMX II0JIb30BaTesell MarasmHamu, Kak App Store, Google Play,
Windows Phone Store, BlackBerry World’. Ognako B Ie1X HaCTOSII[ETO MCCIIeOBaHISI
OyOyT pacCMOTpeHBI TOJIBKO Hambojee M3BEeCTHBIE U IIOJIB3YIOIMeCs IIOMYJISIPHOCTHIO
y poccuiickux nosb3oBareieit: App Store n Google Play. YkasaHHBIe Mara3uHbI IpIIIOXKe-
HUII IpUHAIeXaT aMeprKaHCKuM KopropauusaMm Apple u Google; nmepBast sBisieTcst mpo-
M3BOAVTENIEM IePCOHATBHBIX U IUIAHIIETHBIX KOMIIBIOTEPOB, ayaMOILIeepOB, TeledOHOB
U TIPOrPaMMHOTI0 obecIieueHusI, BTopas CllelaIn3upyeTcs Ha MHTePHeT-IIOMCKe, peKIaM-
HBIX TEXHOJIOTHAX, 00JaUHBIX BBIUMCIEHNUAX U IPOrPaMMHOM 00eCIIeueHII.

Maras3uHbl MOOVMJIBHBIX IIPIJIOKEHUIT BBICTYIAIT CBOEOOpPa3HOI «BUPTYalbHOW BUT-
pMHOVI», Ha KOTOPOW «BBICTABISIOTCSI» pPa3HOOOpa3Hble MOOWMJIbHBIE IIPUIOKEHUS IS
X NpUOOpeTeHMs HeolpeneJeHHBIM KpPyroMm amil’. B HMX mpencraBieHbl MOOMIIbHBIE
MIPIJIOKEHNST PA3INUHBIX Pa3pabOTUMKOB IPIJIOKEH!IT — KaK caMux Kopropaiuit Apple
n Google, Tak u qpyrux Jmi.

s pasMelrieHnss B MarasuHe IPIJIOKEHNIT MOOMIBHOIO IIPUJIOKEHUS pa3paboTumK
IOJDKeH COOJIoaTh BCe IMpeabsBiseMble K HeMy TpeOOBaHUS, KOTOpbIE 3aKPeIUISIOTCS
B aKTaX, 3aKJII0UaeMbIX KOpIIOpalueil 1 pa3paboTUNKOM MOOVIIBHOTO IPIUIOKEHMS.

B 1. 5.1 Cornamrenus Google Play o pacnpocrpaneHun nmporpaMMHBIX IIPOAYKTOB yKa-
3aHO, YTO pa3paboTumk Imepenaer kKoproparun Google «HEMCKIIOUUTETHHYIO U qeICTBYIO-
IIyI0 II0 BCEMy MUpPY JIMILIEH3UI0 0e3 BBIILIATHI POSUITY Ha KOMMpPOBaHUE, IIOKa3, aHAJIN3
n ucnonb3oBanue IIponykroB B cBs3u ¢ (1) pasmerenuem IlpomyktoB B Google Play;
(2) MapKeTMHIOM YCTPOJICTB M CEPBICOB, ITOAAEPKUBAIOIINX JCIIOIb30BaHMe [IpoayKTOB;
(3) coBeprencrBoBanueM Google Play u mnargopmsr Android, a Taxke (4) mpoBepkoit Ha
cooTBeTcTBME HacToslleMy Cornamrennio u [IpaBuiam mporpaMMsbl Al pa3paboTUMKOB».

! Tlocranosienue IIpaBurensctBa PP ot 27 centsadps 2007 r. Ne 61 «O6 yrBepxaennu IIpaBut pomaky TOBapoB
JVICTAHIVIOHHBIM CIIOCOOOM>».

? Hanpumep, market.yandex.ru, m.torg.mail.ru, ru.aliexpress.com, wikimart.ru n mp.

* URL: https://www.statista.com/topics/1002/mobile-app-usage.

* Tlepeuenp MarasmHOB MOOWIIBHBIX IpyutokeHuit cm.: URL: http://www.mobyaffiliates.com/blog/mobile-app-
stores-list.

° B KOHTEKCTe TaHHOTO MCCIIeOBAHMS IO IPUOOpeTeHeM IIOHIMAETCsI YCTaHOBKA MOOYIIBHOTO IIPYLIOYKEHIS
Ha MOOMJIBHOE YCTPOJICTBO IIyTeM CKaUMBAHNI BHe 3aBMCHMOCTH OT IUIATHOCTM JUIM OeCIUIATHOCTM MOOMIBHOTO
IIPUIIOKEHNIS.

¢ Tlonmntuka KoHTeHTa paspaborumkos // URL: https://play.google.com/intl/ALL_ru/about/developer-content-
policy/#!?modal_active=none; iOS Developer Program License Agreement // URL: http://dev.hel.fi/paatokset/
media/att/9a/9aa5692b91f2b538eeb352c425b3e66c09e6bla5.pdf; Cormarmennme Google Play o pacnpocrpaneHnn
nporpaMMHubIX nponykros // URL: https://play.google.com/about/developer-distribution-agreement.html.
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B cuny 1. 4.1 mansoro Cornamenns koproparus Google He mpuoGpeTaeTt IpaBo cOOGCTBEH-
HOCTIU MJIM MMYILECTBEHHOEe IIpaBO Ha MOOMJIbHOE IPIJIOXKEeHNe pa3paboTuMKa, BKI0Yas
IIPaBO Ha MHTEJUIEKTYJIbHYI0 COOCTBEHHOCTD, SBJIAIOIIYIOCS YaCThI0 MOOVIIBHOTO IIPUJIO-
YKEHVI.

JIuneHsnoHHOe coraiieHre 00 MCIIOJIb30BaHMM IporpaMmsl iOs s paspaboTUMKOB
(iOS Developer Program License Agreement), Ha060pOT, IIpeycMaTpUBaeT BbIAAUY paspa-
OOTUMKY JIMLIEH3UM Ha JCIIOJNIb30BaHIe IIPOrpaMMHOTrO obecreueHns Kopropaumu Apple
19 pa3paboTky MoOmiapHOro npmiaoxeHus. CormacHo m. 1.2 CoraireHms KopIoparus
Apple He mpuobGpeTaeT IMpaBoO COOCTBEHHOCTY Ha MOOMJIBHBIE IIPUIIOKEHNS Pa3pabOTUMKOB.

JesTebHOCTh HAHHBIX KOPIIOpAIIl [0 pasMeIleHNI0 MOOMIBHBIX IIPVJIOKEHNII Ha
cBomx Iutar¢popMax oObeAMHSAET TO, YTO OHA SABJIAETCS ITOCPETHUYECKOI VM IIpeIolaraeT
pasMellieHye MOOVIBHOTO NPUJIOKEHNUsI pa3paboTumMKa 3a OIpeJesIeHHYI0 IIaTy B Mara-
3uHe npuiaoxeHuit. ITocpemHNK 00sA3yeTcs IMpeXOCTaBIATh MOOIIBHOE NPUIIOKEHUe IS
IIPOCMOTpA, CKAUMBAaHMS U ITOKYIIKM I10JIb30BATESIMI MICKIIOUNTEIBHO OT MIMEHN paspa-
6oTumka, a He OT cBoero mMeHu. Tax, B . 2.1 Cornamrenus Google Play o pacunpocrpasne-
HIY NIPOTPAMMHBIX IIPOAYKTOB CKa3aHO, YTo maHHoe CorjalleHue IpeCcTaBiIsgeT coOO0i
IOpPUANYECK) 00sS3aTeJIbHBIN JOTOBOP MeXAy paspaboTumkoM u Kommanueil Google o6
UCIIOJIb30BaHNY paspaboTunmkoM Google Play misa pacmpocTpaHeHNss MOOVMIIBHOTO IIPUIIO-
xeHus. Taxke B II. 3.3 0OTMeUeHO, YTO pa3pabOTUMK SIBIISETCS OPUIMATBHBIM IIPOAABLIOM
MOOMJIBPHBIX IIPUJIOKEHNUII, KOTOpBIe OH pacrpocTtpanser uepe3 Google Play.

B 1. 2 [Ipnoskerus A JIMiieH3MOHHOTO COTJIAIIIeHNS 00 MCII0JIb30BaHNY ITPOoTrpaMMsl iOs
IUIS pa3paboTUMKOB YKa3aHO, YTO B COOTBETCTBUU cO cT. 91 Kommepueckoro komekca JIrok-
ceMOypra JuieHsuar (paspaboTumk) HasHauaeT Koproparmio iTunes Sarl (kopmoparuio
Apple) KOMMUCCHOHEPOM 10 MapKETMHTY U 3arpy3Ke MOOIIIBHBIX IIPVUIOKEHNIT KOHEUHBI-
M1y mosb3oBarenamu (rmorpeburensmu) B Poccuiickoit ®enepanuu. IIpumeuarensHo, 4TO
ct. 91 Kommepueckoro konekca JlrokcemOypra (Code de Commerce du Luxembourg) omu-
CBIBae€T KOHCTPYKLMIO JOTOBOpAa KOMUCCHUY CIeAYIOIIMM 00pasoM: KOMIUCCHOHEpP HeVICT-
ByeT OT CBOEro MMeHM J0O0 OT MMeHM KOMUTEHTa 3a BO3HarpaxmeHue. To eCTh MaHHBIN
JOTOBOP IO JIIOKCEMOYPICKOMY Ipa)KAaHCKOMY IIpaBy OydeT KBaJIM(UIMPOBAH B POCCUII-
CKOM Tpa)KTAHCKOM IIpaBe KaK areHTCKUII JOTOBOP, perynupyeMslil 1. 52 ['paxxmaHckoro
komekca Poccuiickoit Peneparnu (dacts nepsas). CorsacHo cr. 1005 'K PO o arenTckomy
JOTOBOPY OIHA CTOPOHA (areHT) 00g3yeTcs 3a BO3HATpasKJeHIe COBEPIIATh 110 IIOPYUeHUIO
OpYyTOi CTOPOHBI (IIpMHIMIIATA) IOPUAMNUECKIIe I HbIe NeVICTBMSI OT CBOEro MMEHI, HO 3a
cueT IpMHNONIATA JKO0 OT MMEHM U 3a CUeT IPUHINIANA. B JaHHOM ciyuae areHT CO-
BeplIaeT OeJICTBMA 3a CUeT IPUHIMIIAJIA U OT ero MMeHN coracHo 1. 3.1 JInieH3moHHOro
corjyalieHns o6 MCIOJb30BaHNN IporpaMMel i0s Mg paspaboTUMKOB, B KOTOPOM yKasa-
HO, YTO Kopmopaius Apple pasMmelaer MOOMIbHOE IPIWJIOKEHNE B MarasyiHe IIPIJIOXKe-
HIII ¥ paspellaeT ero 3arpysKy KOHEUHBIMM IIOJIb30BATEIMIU OT MMeHIU pa3paboTumka
MOOVUIBHOTO IpIIIOKeHNs. 110 IOpUANUeCKMI ¥ MHBIMY JeJICTBUSMI, COBEpPIIIaeMbIMIL
areHTOM-KOpIIopal/eil, IOHNMAIOTCI pa3MellleHye IIyOanYHON odepThl, 3aKJI0UeHe J0-
roBOpa MeXAy pa3paboTUMKOM U IIOJIb30BaTeJeM B MarasmHe IIPIJIOKeHMI Oe3 mepexoa
Ha caiiT paspaboTUyuKa, IPUHATIE ILUIaTeXell OT ITOTpeOuTeert.

Takum 06pa3oM, B OCHOBe IPABOOTHOLIEHUII MEKAY KOPIOPALMSIMU, BJIaAeOIVIMI
MarasyHaMI [IPIUIOKEHNIT, ¥ pa3paboTuMKaMIy JIe)KaT areHTCKUI ¥ JINIIeH3MOHHBI [Oro-
BOpbL. COOTBETCTBEHHO, IIpaBa U 00S3aHHOCTM MEXIY YKa3saHHBIMIU CyOBeKTaMly BbITEKa-
I0T 13 Ha3BaHHBIX JJOTOBOPOB.
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B mopasisioreM GOJBIINHCTBE ClyYaeB MarasmHaMI IIPVIIOKEHUIT MTOIB3YTCA (pu-
3UYeCKye JIMIa — II0JIb30BaTeNN MOOVJIBHBIX YCTPOJICTB, VMICIIOJB3YIOLIME IPUIIOKEHS
VICKJIIOUUTENBHO ISl JIMUHBIX, CEMENHBIX, MOMAIIHUX M WMHBIX HYX[A, HE CBI3aHHBIX
C OCYILIeCTBIEHUEM IIpeNIPUHIMATEIbCKON AedaTeabHOCT. OXHAKO CTOUT YIOMSIHYTH,
YTO €CTh MOOMJIbHBIE IPIJIOKEHUs, pa3paboTaHHble IS JIULI, 3aHIMAIOIIIXCS TIPeNIIPI-
HIIMaTeJIbCKOJ JesiTeIbHOCTBIO!, Ha HUX COOTBETCTBEHHO He PACIIPOCTPAHIETCS CTATyC
IIOTpeduUTEN.

[IpaBoOTHOIIIEHNSI, YYACTHUKAMI KOTOPBIX, C OJHOI CTOPOHBI, BBICTYIIAIOT II0JIH30Ba-
TEJNN, C APYroil — pa3paboTumMKy 1 cama IurardopmMa — MarasuH IIPUIIOKEHNI, OTHOCATCS
K IOTPeOUTENBCKUM, IOCKOIBKY B HUX ITOTPEOUTENI0 IIPOTUBOIOCTABISIOTCI Mpodeccu-
OHAJIbHBIE YUACTHUKM TPaXTAHCKOTo 000pOTa, 3aHMMAIOIIVECS IIpeaNpUHIIMATENIbCKON
IesITeJIbHOCTHIO 110 IIPEJOCTABIEHNIO U ITOCPEIHNYECTBY B IIPEJOCTABIEHN MOOUIBHBIX
npuioxenuit. [lorpeburens, npruobperas MOOMIBHOE MPUJIOKEHUE Uepe3 MarasuH IIpI-
JIOKeHNIA, 3aKJII0UaeT JOTOBOP € pa3pabOTUMKOM AaHHOTO IPIIIOKeHUsI. Takum obpasom,
B IIPAaBOOTHOIIIEHMSX II0 NMPMOOPEeTeHNI0 MOOMIBHOTO IPIIJIOKEHNSI YUaCTBYIOT ITOTpebn-
TeJIb — II0JIb30BaTeIb MOOMIJIBHOTO YCTPOJICTBA, 6a3MPYIOIIETrocs Ha OIIpeIeIeHHOI oIlepa-
LMIOHHOII CHCTeME, Pa3paboTUMK MOOMJIBHOTO MPIJIOXKEHUs U KOPIIOpaLus, BJIaferolIas
MarasyHOM IPUJI0XKEHUIL.

Jl71s1 onmcaHus CTPYKTYphbI IPABOOTHOLIEHNS 10 MPUOOPETEHN0 MOGUIBHOTO IIPUIIO-
KeHUsT HeoOXOMMMO YCTaHOBUTH, I10 IIOBOMY Uero CKJIagbIBAaeTCs JaHHOE IIPaBOOTHOIIIE-
HILE, T. €. YeM SIBJISETCS MOOVIIbHOE IPUJIOKEHNE C TOUKY 3PEHNS IPAKIAHCKOTO IIpaBa.

OueBMIHO, UYTO MOOWMJIBHOE IIPIIJIOKEHIE eCTh Pe3yJIbTaT MHTeUIEKTyaIbHOM JesTelIb-
HocTy. COIJIaCHO IepEeuHIO Pe3yIbTaTOB MHTEIIEKTYaIbHON AeITeIbHOCTH, 3aKpeIlJIeHHO-
My B c1. 1225 I'K PO, MoOmabHOE NMPUIOKEHE II0 POCCUIICKOMY TPasKJAaHCKOMY IIpaBy —
9TO IporpamMMa Iist 3JIEKTPOHHBIX BHIUMCIUTENBHBIX MalnH (9BM), T. e. ipecraBieHHas
B O0BEKTMBHOV (QopMe COBOKYITHOCTh JAHHBIX M KOMAaH[, IpeJHa3HAUeHHbIX I QyH-
KUMOoHMpoBaHMss OBM U Apyrnx KOMIIBIOTEPHBIX YCTPOVICTB B I[€NIAX IIOJYUEHMUS OIIpe-
IeJIEHHOTO pe3yJsibraTa, BKJIIOUAs ITOATOTOBUTENbHBIE MaTepHaibl, IIOJyUeHHbIE B XOJE
paspaborku mporpamMmsl it OBM, u mopokgaemMsble €10 ayMOBU3YaIbHbIE OTOOPaKEHNS
(ct. 1261 TK P®).

B mHOCTpaHHBIX IOPUCAMKIIMIX, HAIpUMep B IpaBe BeankoOpuranun, MoOWIbHOE TIPU-
JIO)KeHIe BXOAUT B IOHSATHE «UM(PPOBOIl KOHTEHT», ITOJ KOTOPHIM ITOHUMAIOTCS [aHHBIE
B 1{ppoBoit GopMe?, B TOM UMCIIe IPOrPAMMHOE 00€eCIIeUeHIe, UTPhI, IIPVIIOKEHS, PUHT-
TOHBI, 9JIEKTPOHHBIE KHUTY, OHJIAIIH-)KYpPHAJIBI, My3bIKa, KITHO ¥ TeJIeBUAeHIe’.

[Tox undpoBbIM KOHTEHTOM coryiacHO 1. 11 ct. 2 dupextusbr Ne 2011/83/EC EBpomeii-
ckoro mapiamenTa u Cosera EBporeiickoro corosa’ (qanee — [npekTuBa O AMCTAHLIVOH-
HOJI TOPTOBJIE) IOHUMAIOTCS «IaHHbIE, IPOU3BEJEHHbIE U MPEICTaBIeHHbIE B IIU(POBOI

dbopme».

! Cm., marmpumep: URL: https://developer.apple.com/programs/volume/b2b.

2 TIyHkT 2 cT. 2 3akoHa o 3amure mpas norpebureneit 2015 r. (Consumer Rights Act 2015).

* Consumer Rights Act: Digital content guidance for business // URL: https://www.businesscompanion.info/sites/
default/files/Digital%20content_ALL_BIS_DIGITAL_GUIDANCE_SEP15.pdf.

¢ NImpextusa Ne 2011/83/EC Eppomneiickoro napinamenta u Cosera EC «O mpaBax nmoTpe6uresnesi», HI3MeHSIOIAsL
Iupextusy 93/13/E9C Cosera EC u lupexruny 1999/44/EC Eponeiickoro nmapnamenTa u Coseta EC u oTMeHsIOIIas
Hupexrusy 85/577/ESC Cosera EC u [dupexrusy 97/7/EC EBpomneiickoro mapmamenra u Cosera EC (mpumsra
B r. Crpacbypre 25 okTsa6ps 2011 r.).
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B coorBercTBum ¢ mpoektom [mpextuBbl EBpomeiickoro mapiamenTta u CoBeTa IIO
HEKOTOPBIM acIleKTaM, KacarolVMCS KOHTPAKTOB Ha IIOCTaBKy IM(pOBOro KOHTeHTa'
(manmee — mpoekT [HMpPEKTUBBI O HMPPOBOM KOHTEHTe) IM(PPOBBIM KOHTEHTOM SBIISTIOT-
cs, BO-IIEPBBIX, JaHHBIE, KOTOpPbIe IIPOM3BOMATCSA U IIOCTABJIAIOTCA B LMPpoBoil (opme,
HaIpyMep BUIEO0-, Ay AMOIPIIIOKEeHNA, I(POBbIe UTPHI I JII000e Apyroe IIporpaMMHOE
obecrieueHe; BO-BTOPBIX, yCIYTH, II03BOJIAIOIINE CO3aBaTh, 00pabaThIBATh MJIM XPAHUTD
maHHbIe B 1M(POBOI opMe, B-TPEThUX, YCIYTH, IT03BOJIAIOIME OCYIIECTBISATh COBMECT-
HOe JICIIOJIb30BaHIMe U JII00oe Apyroe B3aMMOJENICTBIUE C JAaHHBIMU B IndpoBoit popme,
IIpeOCTaBIIeMBbIMIU APYTUMM II0JIb30BaTeIIMMI yciyru. IIpuBenenHoe nmoHsaTue 1udpo-
BOTO KOHTEHTA IINpPE II0 CPAaBHEHUIO C MPEABIAYLIMMMI, TaK KaK B HEro JOIOJIHUTEIbHO
BKJIIOYAIOTCS yCIIYTH, OKa3bIBaeMble OHJIaiTH. COrTacHO MpoeKTy JupeKTuBHI 0 HU(PpPOBOM
KOHTEHTe TaKoe INIMPOKOe IOHMMaHNe I1(poBoro KoHTeHTa 6e3 auddepeHIMANN €ro
KaTETOpMII NMPEJOCTAaBUT ITOCTABIIMKAM PaBHBIE BO3MOXXHOCTU I IpPEANPUHIMATENIb-
CKOM IesITeJIbHOCTH.

B cr. 128 I'K P®, rue comepXuTcs mepedeHb 00beKTOB IPaKAAHCKIX IIPaB, OTCYTCTBYeET
TepMMH «LIU(POBON KOHTEHT». Ha Hamr B3rifjn, IpaBoBas KaTeropus «LU(PPOBON KOH-
TEHT» He CO3JaeT HOBOTO 00BeKTa IPaKMAAHCKUX IIPaB U SIBJILETCI COOMPATETBHBIM ITOHS-
THEM [JIS Pe3yJIbTaTOB MHTEJUIEKTyalIbHOI HedTeJIbHOCTH, IIPeCTaBIeHHbIX B IU(POBO
dbopme, B Bijie IBOMYHOTO KOMA. B CBA3M € 3TMM MOXKHO COTJIACUThCS ¢ MHeHueM E. Boii-
HIKAHJC O TOM, UYTO «B OTHOIIEHNN OOIIeOCTYIIHBIX TeJeKOMMYHUKALVIOHHBIX CEeTell,
o6pasymoimx 1uppoBoe MPOCTPAHCTBO, & TAKXKe PA3JIMUHBIX HU(PPOBBIX YCTPOIICTB MOKHO
TOBOPUTH TOJBKO 00 mMHpopManuu — O6ojee MM MeHee I[€HHOII, II0-PasHOMY 3alllMIIlae-
MOI1, 0000 LIEHHOI I 00IIecTBa KaK HeKoe 6J1aro 1 LIeHHOI ¢ TOYKM 3peHUsS KOMMepye-
CKOJI eATeIbHOCTH. UTOOBI KOHKPETH3NPOBATh IIPeAMeT PeryIMpOoBaHNg, MOKHO Ha3BaTh
TaKyI0 MHGOPMALNIO KOHTEHTOM».

Heo6xonmMocTh BbIfieleHNsT MOHATUS «LM(PPOBOII KOHTEHT» COCTOUT B TOM, UTOOBI
YCTAHOBUTD OIPEeNEeJeHHbIN IIPAaBOBOM PEXUM JIA pe3yJbTaTOB MHTEJJIEKTYaJlbHON Ie-
ATEJIBHOCTY, IIPeJCTaBIeHHBIX B LM(PPOBOIT dopMe, a MMEHHO OIMCATh €ro CIelN)UKy,
0COOEHHOCTY JOTOBOPOB O Ilepejade IIPaB II0Tb30BaHMS HU(PPOBBIM KOHTEHTOM, IIOCKOJIb-
Ky, KaKk BepHO oTMeTm1 A. M. CaBenbeB, «...TpagUIMIOHHBIE JOTOBOPHO-IIPABOBbIE MOIEIN
BpOZie JOroBOpa KYILIM-IIPOJAKI, VICTOPUSA CYILECTBOBAaHMSA KOTOPBIX OepeT CBOe Haualo
ele Co BpeMeH PMMCKOIO IIpaBa M KOTOPBIE ,3aTOUEHBI IOX (pusmyeckue 0OBEKTHI, HE
MOTYT B IIOJIHOII Mepe yuecTb 0COOeHHOCTeI I1(POBOTO KOHTEHTa» .

[IpumenutensHo k npeamery 3akoHa PP ot 7 despans 1992 r. Ne 2300-1 (¢ m3m. ot
3 urons 2016 r1.) «O 3amure mpas nmorpeburesein» (qanee — 3aKOH O 3allUTe IPaB IOTPe-
Oureseil), B KOTOPOM IIpECTaBICHBI TOBAPHI, PAOOTEI M YCIIyTHU, HEACHO K KAKOMY M3 3TUX
BIOB OyeT OTHOCUTHCS JOTOBOP II0 IPMOOPETEHNI0 MOOMIBHOTO IIPVIIOKEHIS.

HexoTopble yueHBIe CUMTAIOT, UTO IIPABOOTHOIIEHNE II0 IIPUOOPETeHNI0 MOOUIBHOTO
IIPUJIOKEHNS BO3HUKAeT U3 JOrOBOpa KYIUIM-IIPOJAXKM IpUIoKeHMA'. [lelicTBUTENIBHO,

! Proposal for a Directive of the European Parliament and of the Council on certain aspects concerning contracts
for the supply of digital content COM/2015/0634 final — 2015/0287 (COD).

? BounukaHuc E. A. IIpaBo MHTeJUIEKTyaJbHOI COOCTBEHHOCTM B LM(POBYIO SIIOXY: Napajgurma OajaHca
u rubkoctu. M., 2013. C. 35.

* Cagenves A. M. dnextpoHHass KoMMepuusi B Poccun u 3a pyGeskoM: IIpaBOBOe peryjmpoBaHue. 2-e usm. M.,
2016 // CIIC «Koucynprantllnoc».

* Hnaxmun Y. C. TIpo6aeMbl rpa)kJaHCKO-IIPABOBOTO PETYIIMPOBAHNS IIPEIIOTOBOPHBIX OTHOLIIEHIT C YUACTIHEM
mmorpebuTeseit B cepe AMCTAHIMOHHOII (3JIEKTPOHHOIL) TOPTOBIN // AKTyasIbHBIE IIPOGIEMbI IPaKIAHCKOTO IIpaBa
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CXO’KeCTh 3TUX JOTOBOPHBIX KOHCTPYKLUII IPOSIBISIETCS B TOM, UTO MOOWJIBHOE IIPIMIIO-
KeHIe IlepefaeTcs IyTeM KOIMPOBaHMS Ha MOOMJIBHOE yCTPOJICTBO, MOJDKHO OTBEUaTh
OIpeeJIeHHOMY KaueCTBY, IIPeIbIBIIEMOMY K MOOMIBHBIM IPIJIOKEHNUIM (HaIpuMmep,
bYyHKUMOHMPOBAaTh Oe3 cOOeB), COOTBETCTBOBAThH 3asBJIEHHON B MarasuHe IIPVJIOKEHMNIT
nHpopMaIun, a TakKe MOKeT ObITh Bo3BpallleHo'. OJHaKo, HECMOTPSI Ha HEKOTOPYIO CXO-
KeCTb, TOTOBOP I10 MPMOOpPETEeHNI0 MOOMIBHOTO IPUJIOXKEHNS He MOXKeT ObITh KBaIuu-
IIIPOBAH B KauecTBe JOTOBOPA KYILIM-IIPOJAXKV, IIOCKOJIBKY IIPU KOIMPOBAHUN MOOWIIB-
HOTO IIPIJIOKEHNS Ha yCTPOICTBO IlepefaeTcs He IIpaBo COOCTBEHHOCTM Ha HETO, a JIMIIIb
IIPaBO MCIIOJIB30BAaHMS JAHHOTO IIPIUJIOKEHMS B HENpOodeCcCUOHAIBHON, HEKOMMEPUeCKOo
JesITeJIbHOCTIL

Cormacuo 1. 4 cr. 33 mpunsaroro Ilapmamentom CoenmuenHoro KoposescrBa 3akoHa
0 3amuTe IpaB moTpeduTenert 2015 r. MpeaIpMHIMATEND IIPEJOCTABJIsIET B COOCTBEHHOCTD
IOTpeOUTeNI0 He NM(PPOBOIT KOHTEHT, a JIMIID JOCTYIL, IIOCPEACTBOM KOTOPOTo IM(pPOBOIL
KOHTEHT JOCTUTaeT IOTpeOuTes.

JoroBop 1o mpuoOpeTeHN0 MOOVIIBHOTO IIPUJIOKEHNS IMeeT OOIIye YepThI C JOTOBO-
POM OKasaHUs yCJIYT BCIEACTBIE HeMaTepPUAIbHOIO XapaKTepa VICIIOJIHEHNS TaKOTo JOro-
Bopa. Tak, eBpoIlelicCKoe HaJIOroBOe 3aKOHOMATEIbCTBO PACLEHMBAET MOTOBOP Ha peain-
3anuio u@poBOro KOHTEHTa B KauecTBe JOTOBOpa OKasaHuUs yciayr’. B To ke BpeMms, 1o
MHeHII0 EBporIeiickoro cypa, JOroBOp, COIVIACHO KOTOPOMY IIpaBOOOJafaTelb IepefaeT
IpyroMy JIMITYy Ha BO3ME3IHOII OCHOBE IIPaBO IOJIb30BAHNUSA 00bEKTOM MHTEJUIEKTYaJIbHOII
COOCTBEHHOCTY, He SIBJIIeTCS JOTOBOPOM OKas3aHMUsS YCIIyT .

OnHaKo JOTOBOP IO IPMOOPETEHNI0 MOOMIIBHOTO IPIJIOKEHNS OTIINYAETCS OT JOTOBO-
pa OKasaHMs YCJIyT TeM, UTO YAOBJIETBOPEHNE MHTepeca IOTPeOUTeINs IIPOMCXOJUT 3a CUeT
€ro COOCTBEHHBIX HEVICTBMII IO MCIIOJIB30BAaHNMIO MOOVUIBHOTO IPMJIOXKEHNUS, a He JeVICT-
B MICIIOJIHUTEJIS II0 JOTOBOPY OKa3aHMS YCIYT.

B [lupekTrBe 0 AMCTAaHLMOHHOI TOPTOBJIE JOTOBOP ITIOCTABKM IM(POBOTO KOHTEHTA,
K KOTOPOMY, B UAaCTHOCTY, OTHOCUTCS MOOVJIBHOE IIPVJIO’KEHMeE, SIBJISeTCS CaMOCTOSTENb-
HBIM BUJOM AMCTAHLUMOHHOIO JOroBopa. B m. 19 mpeaMOyJibl cKa3aHO, UTO «KOHTPAKTHI
Ha IIOCTAaBKy LM(PPOBOrO COAEPKMMOT0 He Ha MaTepUaJIbHOM HOCUTeJIe He JOJDKHBI OTHO-
CUTBCS B IeJISIX HacTosIeil [[MpeKTUBbI HU K KOHTpaKTaM Ha IPOHaKy, HII K KOHTPAaKTaM
Ha IIpeloCTaBJIeHNe yCIyr». K JoroBopy o mpuobpeTeHn0 MOOMIIBHOTO IPIIIOKeHUS Oy-
OYT IIPUMEHSATHCS 10 aHAJOTUM C JOTOBOPAMU KYILIM-IIPOJAKVM TOBAPOB M YCIYT HOPMBI
0 TpeboBaHMAX K MH(PopManuy 06 0ObeKTe I IIpaBe pacTOP>KeHN HOroBopa 0e3 yKasaHUs
IpUYMH B TeueHue 14 qHen m 1p.

B mpoexre [JupekTuBsl 0 I1PpPOBOM KOHTeHTe U 3aKOHe O 3aIlUTe IIpaB IOTpebuTe-
seit 2015 r. 1udpoBOIT KOHTEHT peryamupyeTcs HapsAgy ¢ TOBapaMm M yciyramu. B dact-
HOCTH, C IIOTPeOUTEIIMI 3aKII0UYAIOTCS TOTOBOPBI O IIOCTaBKe TOBAapoB (supply of goods),
npenocraBiieHUn ycayr (supply of services) m mocraBke nudpoBoro KoHTeHTa (supply of
digital content). B ka)XIoM CIIOBOCOUETAHMM MCIIOIB3YETCs TIArost «supply» («mocraBkar),

M IIpoliecca: MOJIOAble yueHble B HayUHOM IIOMCKe: MeXBYy3. c0. Hayu. cT. / pen. kou.: T. B. MuyureBa u mp.
Caparos, 2015. Bem. 1. C. 112.

! Kak BepHYTH AEHBIU 3a IPUIOXKEHNE WIM UIPY, KyIlleHHy0 B App Store // URL: http://www.macdigger.
ru/iphone-ipod/kak-vernut-dengi-za-prilozhenie-ili-igru-kuplennuyu-v-app-store.html; Bosspar mnarexeir 8 Google
Play // URL: https://support.google.com/googleplay/answer/2479637?hl=ru.

2 EC Commission, E-Commerce and Indirect Taxation (COM(98).374. 17.06.1998). P. 5. Guideline 2; Electronic
Commerce: A Discussion Paper on Taxation Issues. OECD, 1998 // URL: http://www.oecd.org/daf/fa/e_com/dis-
cusse.pdf.

* Falco Privatstiftung and Thomas Rabitsch v. Gisela Weller-Lindhorst [2009] ECR, C-533/07.
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HO He B POCCUIICKOM IIOHMMaHMUM JOTOBOpa IIOCTAaBKM KaK PasHOBMIHOCTU AOTOBOpA Ky-
IUIN-TIPOJAXKN, a B 3HAUEHUM «CHaO)keHUe, obecreueHne, TOCTaBKa, I10[aua, IIOCTYILIe-
HIe, cJjaya ToBapa, IIpMeMKa ToBapa, Ilepejaua, HOIIOCTaBKa, oOeclieurBaHME, IIPUBO3,
IOCTaBJICHUIE» .

TakKe CTOUT OTMETIUTh, YTO OTOBOP IOCTAaBKM LM(GPOBOrO KOHTEHTA, B UACTHOCTU MO-
OVUIBHBIX MPIJIOKEHUI, HECMOTPS Ha TO UTO IIOJIb30BATeNb IIPUOOpETAeT ero AVCTaHIIM-
OHHBIM CIIOCOOOM, T. €. Ha OCHOBaHIY O3HAKOMJIEHMS IOTpeOuTeNs ¢ ommcanueM mudpo-
BOTO KOHTEHTa IocpefcTBOM ceTy VIHTepHeT, He OXBaThIBaeTCd HOpMaMI IIOCTAaHOBJICHUS
[IpaBurenbctBa PO ot 27 centsadps 2007 r. Ne 612 «O6 yrBepkmeruu [Ipasmi mpomasku
TOBapOB IVICTAHIMOHHBIM CIIOCOOOM», TaK KaK OHO HAIIPaBJIEHO Ha pPeryJMpoBaHIE PO3-
HIUHO KyIUIX-IIPOJAK/ TOBApOB.

B orimume oT poccuiicKoro 3aKOHOJATeIbCTBA O NUCTAHIMOHHON TOpProsie B [upexTu-
Be O IMCTAHI[MOHHOI TOPTOBJIe QM CTAaHIMOHHBIN KOHTPAKT pacCMaTpUBaeTCs KaK JOTOBOp,
3aKJIIOUEHHBINI MEXAY IPOAABIOM M IIOTpeOMTeIeM B paMKaxX OPTaHM30BaHHOI CXEMBbI
JOVICTAaHIMOHHBIX PO’k TOBApPOB MM AVCTAHLIVOHHOIO OKasaHMs ycIyTr 6e3 HeoOXOmu-
MOCTI OJJHOBPEMEHHOTO (pM3MUECKOT0 IMPIUCYTCTBUS IIPOAABIA U IOTPEOUTENs, C MICKIIO-
YNTEJIbHBIM JICIIOJIB30BaHMEM OJHOTO JUIM HECKOJIBKUX AUCTAHLMOHHBIX CPEACTB CBA3U
BILJIOTh OO MOMEHTA 3aKJIIOUeHNs KOHTpPAKTa. 10 eCTh IO AMCTAaHIMOHHBIM KOHTPAKTOM
IIOHVMMAaeTCd ¥ JOTOBOP KyIUIN-IIPONasKM, I JOTOBOP OKa3aHUS YCIYT, ¥ JOTOBOP IIOCTaBKM
1MPPOBOTO KOHTEHTA, K KOTOPOMY YaCTMYHO IPUMEHSIOTCS HOPMBI, PETyJINPYIOIIe 0-
TOBOpHBI€ KOHCTPYKUMM KyIUIM-IIPOJKM M OKAa3aHUS yCIYT.

IIpuBeneHHOE pacIIMpeHHOe IOHMMaHMe OUCTAHIMOHHOI TOPTOBJIM, Ha HAIll B3IJIAM,
ABseTcss Oojiee COBPEMEHHBIM, VUMTHIBAIOIIMM pPa3BUTHE TEXHOJIOTUIT U IIOSBIISIO-
IIIIXCS BCJIEJCTBYE 3TOTO OOIIEeCTBEHHBIX OTHOLIEHMII. A IIOTOMY CJIEAyeT COIJIaCUTHCS
c A. C. Ky3spMeHKO B TOM, UTO HeoOXOaMMO OoJiee AeTaJIbHOE MCCIeNOBaHMe IIPABOOTHO-
IIIEHNI, CKIaABbIBAIOIMXCA B cdepe AUCTAaHLIMOHHON TOPTOBIIZ.

Taxum 006pa3oM, BOZHMKAET BOIIPOC O IIPUMEHEHNN K IIPABOOTHOIIEHNUSIM, CBI3aHHBIM
C peanmsaneit u IpuobpeTeHneM P POBOTO KOHTEHTA, B YACTHOCTI MOOVIIBHBIX IIPUJIO-
KEHIIT, 3aKOHOIaTeJIbCTBA O 3allTe IIpaB IOTpeOuTeIell, IIOCKOJIbKY OHO HAIIPABJIEHO JIC-
KJIIOUNTEIBHO Ha PeryJIMpoBaHIe JOTOBOPOB KYILIN-IIPOAAKI TOBAPOB M OKa3aHUS YCIYT.
Taxke K JaHHBIM IIPABOOTHOILIEHUSM He MOTYT ObITh IIPMMEHMMBI IIpaBIJIa O qUICTAHIIN-
OoHHOII TOoprosje. COOTBETCTBEHHO, HesICHast KBAJIM(UKAIUI JOTOBOpa IO IPNOOpeTeHUIO
MOOJVJIBHOTO IIPWJIOKEHMsI, BO3HUKAIOIIAs BCJIEACTBIE 3aKOHOJATEJIBbHOTO IIpobesa B pe-
T'YJIMpPOBaHMUY IMI(PPOBOrO KOHTEHTA, IIOPOKAaeT HEBO3MOKHOCTD OIIpeesIeHNs IIPaBOBO-
ro cTaryca paspaboTuyKa MOOVUIBHOTO IPVJIOKEHMS M KOPIIOpaluy, AEVICTBYIOLIel Kak
IIOCPeHMK, a TAaK)Ke X IPaB U 00S3aHHOCTENl B OTHOLIEHUM ITOTPeOUTENS.

Ha mpaktrke npu mpuoOpereHUM MOOMIBHBIX IPUJIOXKEHUN ITOTPeOUTETh — IT0JIh30-
BaTeJIb MOOVJIBHOTO YCTPOJICTBA 3aKJII0UAET JIMLIEH3VIOHHbIE COIVIAIIeHNs ¢ KOpIIopalmeil,
BJIAfICIOIIell Mara3yHOM IIPIMJIOKEHMUII, M pa3paboTUMKOM MOOVIIBHOTO IpUIIOKeHus. JIn-
IIeH3VOHHBIEe COTJIallleHNs B LM(POBOIL cpee SBISIOTCI HOPMOJ [eJI0OBOI MPAKTUKMY, I10-
CKOJIBKY 3aKJIIOUAIOTCS B OTHOLIEHNN I[M(PPOBOTO KOHTEHTA, KOTOPBII BBICTYIIAET Pe3yIib-
TATOM MHTEJUIEKTYaJIbHOI MeATeIbHOCTI U MeeT COOCTBEHHYIO CelnPUKY B OTIMUNE OT
TPaJMLIMIOHHBIX TOBApPOB 1 YCJIYT. Tax, B IMIIEH3MOHHOM COTJIALIIEeHUN O Ilepefayde B I10JIb-

' Anexcanoposa 3. E. CioBaph CHOHIMOB PYCCKOTO sI3bIKa: IIPAKT. cipas. M., 2011.
2 Kysvmenko A. C. [IoroBOp pO3HIUYHOI KYIUIN-TIPOAAXKU B cepe AMCTAHIIMOHHOI TOPTOBIN: aBTOped. ... KaHI.
opup. Hayk. M., 2010. C. 13.
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30BaHIE UCKIOUYUTEIbHBIX NPAaB Ha MOOWIbHOE IPIIIOKEHUE MOTYT OBITh 3aKpeIlIeHbI
IIpaBIJIa MCIIOIb30BaHMS MOOVIIBHOTO IIPMJIOKEHNS, HAIIpUMep 3aIlIpeT ero Iepernpopa-
BaTh, KOIIMIPOBATh, IlepeaBaTh, PACIPOCTPAHITh, I3MEHATD I CO3/1aBaTh IIPOM3BOIHbIE pa-
OOTBI Ha €ro OCHOBe, a TaKKe 3aIlpeT OCYIIeCTBIATh OOpaTHOe IIPOEKTMPOBaHNE, TeKOM-
MVUIMPOBATh' VUIM MHBIM O0OpasoM M3BJIEKATh MICXOMHBIN KOX MOOVJIBHOTO IIPVJIOMKEHIS.
ViMeHHO maHHBIe 00S3aTeJIbCTBA, KOTOpPHIE BBITEKAIOT U3 JIMIIEH3MOHHOIO COTJIAIICHNI,
OIIpeneNAoT crenupnKy 1U(ppoBOro KOHTEHTA.

Taxum 00pa3oM, JOTOBOP ITOCTABKM LM(PPOBOrO KOHTEHTA SIBISETCS JIMI[EH3MOHHBIM,
B COOTBETCTBUM C HUM pa3dpabOTUMK MOOVUIBHOTO IIPVJIOKEHNS BBICTYIIAET JIMIEH3MapOM
II0 OTHOLIEHUIO K ITOTPeOUTENI0 — JINIIeH3MATy IIM(PPOBOTO KOHTEHTA.

JI7151 coBepIIIeHCTBOBAHMSA I'PKIAHCKOTO 3aKOHOJATENbCTBA B cepe 3aIlMUTHI IIPaB I10-
TpebuTesell He0OOXOAVIMO OIIPeeIUTh ITOHATYE IM(PPOBOro KOHTEHTA, PACIIPOCTPAHNUTD Ha
Hero 3aKOHOJATeJIbCTBO O IIpaBax IIOTpeOuTeseil ¥ JOIOJIHUTH OCOOEHHOCTSIMM, IIPUCY-
MU IPPOBOMY KOHTEHTY.

IIpaBa u 00s13aHHOCTY CYO'BEKTOB IIPABOOTHOIIIEHNS, BO3HMKAIOIIIETO M3 JTOTOBOpa II0-
CTaBKM I[M(PPOBOTO KOHTEHTA, aHAJIOTMYHBI IIpaBaM ¥ OOsS3aHHOCTSAM IIPOAABLIOB (MCITOJ-
HITeJel), 32 HEKOTOPBIMU VCKJIIOUEHMSIMHU, O0YCIOBIEHHBIMI CHEIM(UKO 1IPpPOBOro
KoHTeHTa. Hampumep, K OCHOBHBIM 00SI3aHHOCTSIM JIMIIEH3Vapa OTHOCATCS OOS3aHHOCTD
IIPEIOCTABUTh MOTPEOUTETIO-TIN3eH3NATy INPPOBOIT KOHTEHT, COOTBETCTBYIOIIMII OIINICA-
HUIO IIyONmM4HO odepThl; 0053aHHOCTH JOCTATOUHOTO MHGPOPMUPOBAHUSA HOTPeOUTENS-
JMIeH3Mara O IpeJoCTaBiIfieMOM LM(GPOBOM KOHTeHTe. IloTpeOurenb-IuiieH3naT uMeeT
IIpaBO TPeOOBATh VCIIOJIHEHMS JMUIIEH3MApOM YKa3aHHBIX OOS3aHHOCTEl ¥ IIPaBO OTKa-
3aThCsA OT HYMI(POBOrO KOHTEHTA B Pa3yMHBI CPOK.

B JIMIIeH3VOHHBIX COIJIALIEHMAX MEXOY Pa3paboTUMKaMI ¥ KOPIIOpalusAMI YyKasaHo,
4yTO (IIOBTOPMM) B IIPABOOTHOIIEHMSX C IOTPEOUTENIMI LMPPOBOIT KOHTEHT IPETOCTaB-
JseT pa3paboTumMK, a KOPIOpaluy BBICTYIIAIOT B KauecTBe areHTa, (PyHKIMIMU KOTOPOTO
ABJIAETCA pa3MellleHVe MOOMJIBHOTO IIPUJIOKEHNS B MarasuHe IPVIIOKEHMUI, IPUHATIE
OILIaTHI 3a ero npuodpereHne. To ecTb Mpu NpMOOpPETEHNY MOOVIIBHOTO IIPYJIOKEHNS I10-
TpeOUTeNb 3aKII0YaeT JIMIEH3VOHHBII JOTOBOp ¢ pa3paboTumkoM, a He Koproparueir. Ha
9TOT cyeT mMeloTcsa pasHbele MHeHuUs. V. C. IIInaxTuH mosaraeT, UToO ecyy MarasmHbI IIpU-
JIO’KEHUII pa3MelaloT MyOonmyHble odepTsl pa3paboTUMKOB Ha CBOeil Iatgopme, Ipeno-
CTaBJIASI BO3MOKHOCTH 3aKJIIOUEHNS JOTOBOpa Ha IpuoOpeTeHNe IPUIIOKEHNA VM OILIATHI
IoTpebuTeseM yCIyT, He Ilepexo/is Ha CaiiT pa3pabOTUMKOB, TO TeM CaMbIM OHI He TOJIBKO
BBICTYIIAIOT B KayeCcTBe IIOCPeTHIMKA, HO U BBINONHAIT QyHKIMIO npoaasia. OTcona Bo3-
HUKAIOT IIPo0JIeMbl KBAIM(UKAINI 3TOTO CyObeKTa IIPaBOOTHOIIICHNIA.

. C. Hlnaxtuy, anewtnpys K [IpaBmiaM mpogakym OTHENbHBIX BIIOB TOBapoB (YTB.
nocraHoBieHneM IIpaButenscrBa PP or 19 guBapa 1998 r. Ne 55), cUMTaeT, UTO Marasu-
HBI IPUJIOKEHUI KaK «OpTaHU3aLMI, BBIITOTHSIONME QYHKIINY IIPOABIa HA OCHOBAHUN
JOTOBOpA C HUM», VI «JIMIIA, HETIOCPEACTBEHHO OCYILEeCTRBIIAIONIE IIPOJaXKy ToBapa», Ipu-
PaBHMBAIOTCS I10 IIPABOBOMY ITOJIOKEHUIO K IpoaaBiy”. CoriacHo 1. 28 IIpaBui nmpopmasery
VIV OpPTaHM3aIs, BBIIOJHSIIONE PYHKINMM IIPOJaBLia Ha OCHOBAHMUM AOTOBOpA C HIUM,
00513aHbI IIPUMHATH TOBAp HeHAJJIeKalllero KauecTBa y IIOKyIIaTelsd, a B CiIydae HeoOXo-
OVIMOCTY IIPOBECTM IIPOBEPKY KauecTBa ToBapa. IIpy BOSHMKHOBEHMMN CIIOpa O IIPUUMHAX

! L[eKOMHI/IJ'II/IpOBaHI/Ie IIporpaMmMbl IIO 3aKOHOHATEJIbCTBY P® - rexHmueckmit puemM, BKJIIO‘{aIOIJ.U/Iﬂ

npeoOpasoBaHue 00BEKTHOIO KOa B MICXOMHBIN TEKCT B LEJISX U3YUEHUS CTPYKTYPbl M KOAMPOBAHMS IIPOrPAMMBI
st 9BM (URL: https://dic.academic.ru/dic.nsf/fin_enc/21961).
2 [Insxmun M. C. Ykas. cou. C. 112-113.
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ITOSIBJIEHNSI HEJOCTaTKOB TOBapa IIPOJAaBell MM OpraHM3alys, BHIMOJIHSIONIAI QyHKINU
IIpOJaBIla Ha OCHOBAHMIY JOTOBOpA C HUM, 00SI3aHBI IIPOBECTI IKCIIEPTU3Y TOBapa 3a CBOI
cyeT. Taxke 110 II. 46 B TOM CiIyudae, €CJIM KacCOBBIII UeK Ha TOBAp He COMEpKUT HalIMeHO-
BaHIe TOBapa, apTUKYJ, COPT (IIpM HAJIMYNIU), BMECTe C TOBApPOM IIOKYIIaTeNI0 IIepeaaeTcs
TOBAapHBIII UY€K, B KOTOPOM YKa3bIBalOTCd 3TU CBeIEeHUd, HalIMEHOBaHIE IIpOdaBlia, HaTa
MpoJaXM I’ IleHa ToBapa, a JMUIIOM, HEIIOCPEACTBEHHO OCYIIECTBIAIOIIIM IPOAaXKy TOBa-
pa, IpOoCTaBIAEeTCA IMOAIINICD.

T'oBOpst 0 TOM, UTO MOCPEeIHMYECKUE CTPYKTYPHI SIBJISIOTCS ITOJHOLIEHHBIMU CyOBeKTa-
MM ITOTPeOUTETBCKUX OTHOLIEH!IT', aBTOp cchutaercsa Ha Hanmonansuseiit crapmgapt T'OCT
P 51304-2009 «Ycayru toproiu. O6mue TpeGoBaHMs» (YTB. U BBeeH B JNENICTBUE IIPUKA-
3oM PocrexperynupoBanus ot 15 mekabps 2009 1. Ne 769-CT), COTJIacCHO KOTOPOMY K BUAAM
POSHIUYHOI TOPTOBJM, IIOMMMO COOCTBEHHO peajM3allMyi TOBAPOB, OTHOCATCS: OKa3aHIIe
IIOMOIIM ITOKYIIaTeJII0 B IPUOOpETeHUM TOBApOB (IIpMeM U MCIIOJHEHUE IIpeqBapUTeshb-
HBIX 3aKa30B Ha TOBapbl); MHPOPMAIMOHHO-KOHCYJIbTALMIOHHBIE YCIYTH 10 PeKIaMUpPOBa-
HII0 TOBApOB; HOIIOJIHUTENIbHBIE YCIYTH IO CO3[AHMIO yIXOOCTB IOKYIATeJIsIM B IIprodpe-
TEHIV TOBapOB (OpraHM3aIs CIPABOYHBIX OHOPO).

HeitctBurensuo, Touka 3penus V. C. [llnaxtuna nmeer Mecto 6bITh. Ecnu obparurses
K [{MpeKTuBe O AMCTAHIIMOHHON TOPTOBJE, TO IO IIPOAABIIOM B Hell IOHMMAeTCs Jboe
¢dusmyeckoe WM OPUANMYECKOe JIMIO, YACTHOE M TOCYHapCTBEHHOE, KOTOpOe NeCTBYeT
B I[€JISIX, OTHOCSIIIMXCS K €r0 TOPTOBOJL, AEJIOBOI, peMeCIeHHO Wiy podeccuoHaIbHOI
OeATeJIbHOCTU IIPU 3aKJIIIOUEHNN AVCTAHIMOHHBIX KOHTPAKTOB, B TOM UIICJI€ MHbIE JINIA,
TeJICTBYIOIIIE€ OT MIMEHI MJIN 110 IOpy4YeHMIo IIpoaasia. COOTBETCTBEHHO, ITpOiaBel] HeceT
OTBETCTBEHHOCTH Ilepeq norpeburensimu. To ecTh mocpeqHUKM (MarasmHbl MPUIIOKEHNIT),
COIVIACHO €BPOIIEVICKOMY IIpaBy, MOTYT OBITh IPM3HAHBI IIPOAABIAMU ¥ HECYT OTBETCT-
BEHHOCTH Iepe]] ITOTPeOUTENSIMIA.

B nmpoekre [upexTuBs! 0 HMPPOBOM KOHTEHTE KOHKPETUIUPYIOTCS IIPABOBOV PEXXUM
peryiupoBaHus 1udpPOBOro KOHTEHTa, CPEeCTBA IIPABOBOI 3aILUTHI ¥ MePhI OTBETCTBEH-
HOCTHY, IPMMEHUMbIe K IIOCTAaBINNUKY HUE(POBOro KOHTeHTa (1. 3 CT. 2), IOHATIIE KOTOPOTO
MAECHTUYHO IOHATUIO IPOAaBLa, IPEeNCTABI€HHOTO B [{MpEeKTUBe O AVICTAHLUMOHHOI TOpP-
ropie. To ecTh OTBETCTBEHHOCTH Ilepel IOTpeOuUTeaeM Iu(POBOTO KOHTEHTa HECyT Kak
caM pa3paboT4NK, TaK ¥ KOPIIOpalys, KOTopas IIpeJoCTaBisgeT IaTopMy IS pasMelre-
HISI MOOVJIBHOTO IIPMJIOKEHUS U IIPMHUMAET OILIATY.

B BesnmkoOpuranny 3akoH o ImpaBax morpebureieit 2015 r. peryaupyeT nuppoBoil KOH-
TEHT HapAay C TOBapaMM M ycJayraMu. Tak, B COOTBETCTBUMU C II. 2 CT. 2 3TOTO 3aKOHA IO
TpeiiiepoM, KOTOPBIII HeceT OTBETCTBEHHOCTh Ilepel IoTpeOuTensaMy uppoBOro KOHTEH-
Ta, MIOHMMAETCS JIMI0, KOTOPOe JEeNICTBYeT B LIEJAX, CBI3AHHBIX C TOPTOBIIEI, OM3HECOM,
peMecyioM M Ipodeccueil 3TOro JNIfa, He3aBUCUMO OT TOTO, AEVICTBYeT JIM OHO JIMYHO
MM Yepes3 Apyroro JINIA, AeVICTBYIOIETO OT MMEHY Tpeiifaepa VI 10 €ro NOPY4YeHNIo.

Ha narr B3ruisp, He BBI3BIBaeT BOIIPOCOB TOT (akT, UTO pa3paboTUMK MOOVIBHOTO IPU-
JIO)KEHNUSI B IIEPBYIO Ouepenb MOJDKEH HECTU OTBETCTBEHHOCTh Ilepe] IOTpeOUTeIIMU
B CJIyuae HapyIlIeH/s BO3JIOKEHHBIX Ha HEero 00I3aHHOCTEI, IIOCKOJIBKY OH SIBJIETCS 00J1a-
JaTeJieM IIpaB Ha MOOMJIBHOE IIPIUIOKEHNE, INIIeH31apOM JaHHOTO L(POBOr0 KOHTEHTA.

T'oBopst 06 00s13aHHOCTSAX KOPIIOpALNY, BiIafelolell IaT(opMoii-MarasMHOM IIPUJIO-
JKEHITI, HeOOXOAMMO OTMETIUTh, UTO OHA TaK)Ke SBJIIETCS CyOBEeKTOM IIPaBOOTHOIIIEHNS,
BO3HUKAIOIIETO U3 JOT0BOpa IIOCTaBKMU LM(PPOBOro KOHTeHTa. Bynyun nHOpMaIIOHHBIM

U Insxmun U. C. Ykas. cou. C. 112.
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IIOCPEeIHIKOM, KOpPIIOpalys, Ha HaIll B3IJIA], MOJDKHA OBITH 3aMIHTEpPEeCOBaHA B IIPEIOCTAB-
JIeHNU ITOTPeOUTEIIM [0 3aKJII0UEeHMs HOTOBOpa HauIexalleil nudopManun o nuppoBoM
KOHTEHTe, II09TOMY 00s3aHa COOOIINTH MCUEpPIIBIBAIOINYI0 MH(OpMaLuio o cebe ¥ I0JIN-
TUKe KOH(QMIEeHUMAJIbHOCTY, OKa3bIBaTh IIOTPEOUTENISIM COMAEICTBME B 3all[UTe UX IIpaB
IIOCPEICTBOM ITpeIOCTaBIeHNA HeoOX0auMOoll MH(OPMALNY, OCYILEeCTBIATh (POPMaTbHBIN
KOHTPOJIb 32 pa3MellleH)eM IIOCTaBINVKOM IM(pPOBOro KOHTEHTA COOTBETCTBYIOLIEH IH-
dopmanuy, a TakxKe IepefaBaTh pa3paboTUMKaM IIPeTeH3UN ITOTPeOUTeelt.

[IpenmoroBopHas 00A3aHHOCTb KOPIIOPALIMI OCYILIECTBIATh (POPMAIBHBIN KOHTPOJIb 3a
pasMelleHIeM IIOCTaBINMKOM COOTBETCTBYIOIIEN MH(popManmm Ha ee IuIaTgopmMe TOJDKHA
COCTOSATH, BO-TIEPBBIX, B TOM, UYTOOBI ITIOCPEeTHUK TpeOOBaJI OT ITOCTABIIMKA ITpeIOCTaBIIe-
HIUA TOJHOV mHpopMarum o cebe, 6e3 CCBUIKM HA €ro CailT, IOCKOJBKY CCBIIKA MOXKET
CTaTh HEIEVCTBUTENBHOI B XOJe yRAJeHMsd caliTa MM KaKUX-JIMOO TeXHIMYECKUX HeIlo-
JIamoK. Bo-BTophIX, mocpegHMK 00g43aH 3aTpe0OBaTh OT ITOCTABIIMKA ITyOIMUHYI0 odepTy
U COIVIallleHVe O KOH(UAEHIMAThHOCTY IIePCOHANBHBIX HaHHBIX. B-TpeThux, mocpegHMK
JIOJDKEH CTPEMUTBCA K TOMY, UTOOBI IIyOJIMUHBIE OpepThI He COJep KAV aMOPAIbHOIL,
HEe3TUYHOM M MHOJ HeraTMBHON MHpopMauuy. Kopropauuym KOJDKHBI NpUAep>KUBATHCST
OIIpe/leJIEeHHOTO CTaHAapTa TPeOOBaHMII K MOOMJIBHBIM IIPVJIOKEHMIM (Hampumep, Mo-
paJIbHBIE, 3TIUECKIIEe HOPMBI, TpeOoBaHMe 06 OTCYTCTBMY BPeJOHOCHBIX IIPOrPaMM) I IIPO-
BepATh MOOVUJIbHBIE IIPUIIOKEHMST Ha COOTBETCTBME MAaHHBIM CTaHIApPTAM.

Htak, chopMynmpyeM OCHOBHBIE BBIBOJBI IIPOBEJEHHOTO JICCIIEOBAHNA.

Bo-mepBBIX, B IIPAaBOOTHOIICHNAX 110 IPUOOPETEHNI0 MOOMIIBHBIX IIPVJIOKEHMIT yJIacT-
BYIOT IIOTPeOUTEIID, T. €. GU3MUeCcKoe JIMIIO — II0JIb30BaTeIb MOOMIBHOTO YCTPOIICTBA, pas-
paboTUYNK MOOVUIBHOTO IIPMJIOKEHNS ¥ KOPIIOpALs, BIAeIoIas MarasHOM IIPUIIOKEeHIIL.

Bo-BTOpbIX, paspaboTUMKM U KOPIIOPALIMI COCTOST B IIPABOOTHOIIIEHNUSX, BHITEKAOIIUX
13 areHTCKOI0 JOroBopa.

B-TpeTbux, 06beKTOM IIPABOOTHOIIEHNS 10 IPMOOPETEeHNI0O MOOMIIBHOTO IPUIIOKEHNS
ABJIAETCA MOOWIbHOE IIPUIIOKEHIIE.

B-uerBepThIX, ¢ y4yeToM OMHAMIYHO Pa3BMBAIOIINXCA TEXHOJIOTUII, aKTMBHOTO pOCTa
pBIHKa H(PPOBOrO KOHTEHTA, B YACTHOCTY MOOVJIBHBIX IIPVJIOKEHUII, Ha3pesa HeoOXOoau-
MOCTBb PaCIpOCTpaHEHNd 3aKOHOMATEeJbCTBA O 3aIlNTe IIpaB IIOTpeOuUTeNell Ha PeryJnpo-
BaHIe H(POBOro KOHTEHTA, YCTAHOBJIEHNUS €r0 CIEIMaJIbHOTO IIPABOBOTO PEXXIIMA.

B-mATeIX, HEOOXOAMMO pacCIIMpPUTh IIOHATME MAVCTAHIMOHHON TOPTOBJIM, BKJIIOUNB
B HETO, IIOMIIMO JOTOBOPA KYILIN-IIPOJAKM TOBAPOB U yCIYT, KOHTPAKT Ha ITOCTaBKY M-
POBOro KOHTEHTA.

B-mrecThIx, cyOBEKTaMM IIPABOOTHOIIEHNII IO IPMOOPETEeHNMI0 MOOVUIBHBIX IIPUIIOKe-
HIII SIBJIAIOTCSA pa3paboTUMK MOOMIIBHOTO IPIJIOKEHNS — JIMIeH31ap H(pPOBOro KOHTEH-
Ta, IIOTPeONTeTh — JMIEH3MAT HNU(PPOBOrOo KOHTEHTA, a TaKKe KOPIIOpAIM, BJIaJeloIas
mIaTGOpPMOIL 0 pasMelleHNI0 MOOMIIBHBIX IIPIUJIOKEHMNI, KaK IMocpeTHUK. K 0OCHOBHBIM
003aHHOCTAM JIMIIEH3Mapa OTHOCATCS OO0S3aHHOCTD IIPEJOCTABUTDH ITOTPEONTEIIO-TI3eH-
3maTy IuQpOBOIl KOHTEHT, COOTBETCTBYIOIINII OINMCAHNIO ITyOJNNUHOI OodepTsl; 00ga3aH-
HOCTb JOCTaTOUHOTO MH(MOPMUPOBAHUS IOTPeOUTEII-INIe3aTa O IIPeIOCTaBIIEMOM
1¢$ppoBOoM KoHTeHTe. [loTpeburenp-1nieHsnar obafgaeT IpaBoM TpeOGoBaTh OT JINLIEH3NU-
apa BBIIIOJIHEHMS yKa3aHHBIX OOS3aHHOCTEI U IIpaBOM Ha OTKa3 OT LM(POBOro KOHTEHTA
B PasyMHBIN CpPOK.

B-cempMBIX, 1 obecredeHN MAaKCUMAJIBHON 3aIIMTHI IIpaB IOTpeduTesneil 1udpoBo-
ro KOHTEHTa HeoOXOIMMO pacIpoCTpaHeHNe Ha ITOCPeIHMKAa 3aKOHOIATeJIbCTBA O 3alIl[u-
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SJ1IEKTPOHHOE TIPVITIO>XKEHVIE 2/2018
K «POCC/CKOMY HOPVIOVHYECKOMY >XVPHATIV>

Te 1IpaB norpebuTesneil. Tak, MHGOPMALVOHHBIN IOCPEIHNUK 005S3aH OCYILIECTBIATH (op-
MAaJIbHBIII KOHTPOJIb 32 pasMellleHIeM IIOCTaBIIMKOM COOTBETCTBYIOIell nHpopMarun Ha
ero miatgopme, T. e. TpeGOBATh, UTOOBI IIOCTABIIMIK IIPEIOCTABIIII IIOJIHYI0 MHPOPMAIUIO
o cebe. [Tocpeguuk 06513aH TpeOGOBATH OT ITOCTABINMKA ITYOINUHYIO OpepTy M COrJIaleHue
0 KOHGUIEHUMAIBHOCTY IIepPCOHANBHBIX TaHHBIX IIPU pasMelleHNy Ha IardopMe, a Tak-
)Ke CTPEMMUTHCS K TOMY, UTOOBI IIyOaMYHble 0pepThl He COMEpsKaNIy aMOPaIbHOM, HeITIU-
HOIJI ¥ MTHOI HEeraTMBHO MHPOPMALIUIL.

Cmicok ureparypbl

Consumer Rights Act: Digital content guidance for business // URL: https://www.businesscompanion.info/
sites/default/files/Digital%20content_ ALL_BIS_DIGITAL_GUIDANCE_SEP15.pdf.

EC Commission, E-Commerce and Indirect Taxation (COM(98).374. 17.06.1998).

Electronic Commerce: A Discussion Paper on Taxation Issues. OECD, 1998 // URL: http://www.oecd.org/
daf/fa/e_com/discusse.pdf.

Anekcanoposa 3. E. ClioBapb CHHOHIMOB PYCCKOTO SI3bIKA: ITPAKT. crpas. M., 2011.

Botinuxanuc E. A. IIpaBo MHTeJTIEKTYaJIbHOII COOCTBEHHOCTH B IM(POBYIO SIIOXY: Mapagurma GajiaHca
u rubkocTy. M., 2013.

Kysvmenxo A. C. [JoroBop po3HUUHON KyIUIM-IIPOJAXU B cepe MUCTAHIMIOHHON TOPTOBIM: aBTOped. ...
KaH[. Iopua. Hayk. M., 2010.

Casenves A. 1. DnekTpoHHas KoMMepLus B Poccun 1 3a pyGeskoM: IIpaBoBOe peryaupoBaHue. 2-e usmg. M.,
2016 // CIIC «Koucynprautlliuroc».

Hinaxmun M. C. IlpoGaeMsbl IpakKZaHCKO-IPABOBOI'O PETYJIMPOBAHNS IIPEeIIOTOBOPHBIX OTHOIIEHUII
¢ yuacTmeM IoTpebureseil B cepe OMCTaHUMOHHON (3JIEKTPOHHOI) TOProBiu // AKTyaJpHbIe IPOOGIEMBI
Ipa’kJaHCKOTO IIpaBa I IIpoliecca: MOJIOAbIe YUeHble B HAyYHOM IIOMCKe: MeXBY3. 0. Hayd. cT. / ped. KOJL:
T. B. Muymesa n ap. Caparos, 2015. Berm. 1.

References

Aleksandrova Z. E. Slovar’ sinonimov russkogo yazyka: prakt. sprav. M., 2011.

Consumer Rights Act: Digital content guidance for business // URL: https://www.businesscompanion.info/
sites/default/files/Digital%20content_ALL_BIS_DIGITAL_GUIDANCE_SEP15.pdf.

EC Commission, E-Commerce and Indirect Taxation (COM(98).374. 17.06.1998).

Electronic Commerce: A Discussion Paper on Taxation Issues. OECD, 1998 // URL: http://www.oecd.org/
daf/fa/e_com/discusse.pdf.

Kuz’menko A. S. Dogovor roznichnoj kupli-prodazhi v sfere distancionnoj torgovli: avtoref. ... kand. yurid.
nauk. M., 2010.

Savel’ev A. I. Ehlektronnaya kommerciya v Rossii i za rubezhom: pravovoe regulirovanie. 2-e izd. M., 2016
// SPS «Konsul’tantPlyus».

Shlyaxtin 1. S. Problemy grazhdansko-pravovogo regulirovaniya preddogovornyx otnoshenij s uchastiem
potrebitelej v sfere distancionnoj (ehlektronnoj) torgovli // Aktual’'nye problemy grazhdanskogo prava i pro-
cessa: molodye uchenye v nauchnom poiske: mezhvuz. sb. nauch. st. / red. kol.: T. V. Milusheva i dr. Saratov,
2015. Vyp. 1.

Vojnikanis E. A. Pravo intellektual’noj sobstvennosti v cifrovuyu ehpoxu: paradigma balansa i gibkosti. M.,
2013.

83

ELECTRONIC SUPPLEMENT TO THE RUSSIAN JURIDICAL JOURNAL




I'PAJKIAHCKOE IIPABO U ITPOLECC

SINEKTPOHHOE TIPVTIO>XXEHVIE
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OBIIVE TEHAEHIVUN COBETCKOI'O ABTOPCKOI'O ITPABA

3b1xoB Cepreii Buxkroposuua

Muapumit HayuHBIT COTPY/JHIK CEKTOPA IPABOBBIX UCCIIEJOBAHMIT COLMANIBHO-3KOHOMIUECKIUX IIPOLECCOB
Wucturyra dpurocodun u npasa Cubupckoro orgenenus PAH, crapimit npernogasareis

HoBocnOmpckoro HaIMOHAIBHOTO MCCIEL0BATENBCKOIO rocy AapcTBeHHOro yunBepenrera (HoBocubupcek),
e-mail: Zykovsv@yandex.ru

B cmamuve paccmampugaiomes 0CHOSHble MEHOEHUUL PA36UMUS CO8EMCK0Z0 A8MOPCKO20 NPasd.
Ommeuaemcs, umo, HeCMOMPs Ha 0co0ble YCITOBUS, OHO 0CMABATIOCH 6 hapadueme KOHMUHEHMATb-
HO20 npasa, Xoms U OMPA3UIO 0COGEHHOCMU, C8I3aHHblE ¢ KOHEepzeHYuUel npasosvix cucmem. [o
MHEHUK a8mopa, 6 nepcneKmuee 603MONHO 8036paujeHUe K YCmaHosieHHot nocie Berukoti Ok-
MAGPLCKOTL COYUATUCTNUUECKOLL PEBOTTUUL CUCEMe 0XPAHbL A8MOPCKUX NPasa 8 Popme 603Mme30-
HO020 c60000H020 UCNOTTL306AHUS NPOU3EEIeHU.

Kwouesbie cosa: uckmouumenvroe npaeo, asmopckoe npaso, co6emcKoe npaeso, PecostUuUsL

GENERAL TRENDS OF THE SOVIET COPYRIGHT

Zykov Sergey
National Research Novosibirsk State University (Novosibirsk),
e-mail: Zykovsv@yandex.ru

The main trends in the development of the Soviet copyright are discussed in the article. Despite
special conditions, it continued to be in the paradigm of continental law, although it reflected some
peculiarities associated with the convergence of legal systems. The author claims that we are likely
to return to the system of copyright protection which had been established after the Great October
Socialist Revolution in a form of the paid free use of works.

Key words: exclusive right, copyright, Soviet law, revolution

Cronerue Benukoit Oktsa6pbekoit cormanuctuueckoit pepostorun (OKTIOpbCKOTroO mepeBo-
pora) mpoxoaut B Poccun manoszamerno. HesaBrucnuMo OoT OTHOLIEHNS K 9TOMY COOBITHIO,
100mITelt qaeT moBof sine ira et studio OLEHUTH COBETCKOE HACJIe[ye, B YACTHOCTY IO IIPO-
6s1eMe aBTOPCKOTO IIpaBa.

Kax m3BecTHO, cpeqan J03yHroB PeBOIOIMM BOIPOCHI aBTOPCKOTO IIpaBa He 3BYYaIN
Ul He MOIJIM 3ByYarh I10 JOCTATOYHO OUeBMAHBIM NpuunHaM. OTHOCSIIIECS K aBTOPCKOMY
IIpaBy IOJIOKEHNS He COAepyKalNCh I B IIpOorpaMMax IOJIUTUYECKUX [TapTuii, B TOM UNICIIe
B IIporpamme Poccuiickoil comman-geMOKpaTudyeckoil paboueir maptum. B To xe BpeMms
peanm3anysi MPeayCMOTPEHHOTO B Hell ITOJIOKEHUS O HeOOXOAMMOCTY 3aMeHbI UaCTHOII
COOCTBEHHOCTY Ha CPECTBA IPOU3BOJCTBA «IJIAHOMEPHON OpPraHMU3alMUell MPOU3BOJCT-
BEHHOTO ITpoliecca» He MOIJIa He IIOBJIMATH Ha YCJIOBUS JCIIOJIb30BAaHMsI aBTOPCKUX IIPAB.
Bompoc o kHuromnsgaHum KOCBEHHO 3aTparnBajics B II. 14 (B rmocienytoleit pegakiumu [Ipo-
rpaMMBbI — II. 15) KOHCTUTYLVIOHHBIX IIPEJIOKEHNUIT, B KOTOPOM, B UAaCTHOCTM, 3aKpeILIsi-
JIOCHh 00SI3aTEJILCTBO TOCYyAapCTBA 00ECIeUNTh yJalnxcs geTeil 1o 16 jgeT GecriaTHbIMU
yue6HbIMU 1ocobusamu’. Takum 006pa3oM, B OTCYTCTBME IIPOTPAMMHBIX IIOJIOKEHUIT pac-
CMaTpMBAEMBbIil IOPUANUECKIUI MHCTUTYT Pa3BUBAJICS I10CJIe PeBONIOLNI OIIBITHBIM ITyTEM.

! IIporpaMMBI IIIaBHEMIINX pyccKkux maprmit. M., 1917. C. 12.
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ITepBrie coBeTcKMe mekpeThl 1917-1920 rr., Kacamluuecs aBTOPCKOI0 IIpaBa, MpeayCcMOT-

pean BO3MOXXHOCTD HAUMOHAIN3ALNY IIpaBa Ha IPOM3BeNeHNd; OTMEHIIIN HacjeqOBaHIe
aBTOPCKUX IIpaB ¢ 1 ggBapda 1918 r.; mpeKkpaTuianu AelCTBME JOTOBOPOB O Ilepemave JMCKII0-
YUTENBHOIO IIpaBa; HAIVMOHAIM3MPOBAIM IIpaBa Ha psAj IIPOM3BedeHMiT (HAI[MOHAIN3a-
OMA IIPOBOAMIIACH TaKXKe IOCIEeNYyIoINVMMU Hekperamu 1923, 1925, 1927 IT.); YCTaHOBUJIN
pa3Mephl aBTOPCKUX OTUNICJIEHUI 32 HALVIOHAJIM3MPOBAaHHBIE IIPaBa, a TAKKE OTUNCICHUII
B II0JIb3y HETPYHAOCIIOCOOHBIX HYKTAIOIIMXCI HACTEeTHUKOB. B 1925 1. 6bLI PMHAT IEPBBII
COBETCKIII OOLIMIT HOPMAaTVBHBII aKT B 3TOII C(bepel. OH gBnsIcs, ¢ OAHOM CTOPOHBI, OC-
HOBOJI 111 GOPMUPOBAHNSA COBETCKOI MOMJENIN aBTOPCKOIO IIpaBa, C APYTOil — yCeUeHHbIM
BOCIIPOM3BEJEeHIEM TOPEBOIOIIMOHHOrO 3aKoHa 06 aBTOpckoM IpaBe oT 10 mapra 1911 r.
Tak, oH gomycKasl OTUy’KOeHIe aBTOPCKOTO IIpaBa — IIOJIOKEHME, OT KOTOPOT'O COBETCKOE
3aKOHOJATEJIbCTBO B ITOCIEAYIOILEM IIPAKTUYECKN OTKA3aJIOCh.

ITapapurma cOBETCKOTO aBTOPCKOTO IIpaBa BbIABIMIIACH B KOHIE 1920-X IT., mocje MpuHs-
tns [locranosnenus [IUK nu CHK CCCP ot 16 mas 1928 r. «OCHOBBI aBTOPCKOTO IIpaBa».

BaskHBIM 3TAroM pa3BUTHUSA COBETCKOTO aBTOPCKOTO IIpaBa craja pedpopma rpakIaHCKOTO
3aKOHOJATeJbCTBA Hauala 1960-X IT., B pe3yabTaTe KOTOPOJ €r0 HOPMBI, BIIEPBBIE€ B MIPE,
6ty BKIOUeHBI B ['pakmanckuit kogekc PCOCP. B kauecTBe mpoMeKyTOUHBIX pyOeskeit
cienyer 0003HAUUTH 3apoxxkaeHue B 1928-1929 rr. unctuTyTa CITyKeOHBIX IIpOM3BEeaEeHUIL
(cHauasa B cymeOHoIT npaktuke BepxoBHoro Cyga PCPCP, uyTh mose B HOpMAaTMBHBIX
IIPAaBOBBIX aKTax); oOpasoBaHme B 1930-e IT. opraHmM3aluil, IpeaCTaBIAIOIINX MHTEPEChI
aBTOPOB IIpM KOJUIEKTMBHOM yIIpaBJIeHNMN IIpaBamu; ¢popMmuposaHue B 1940-1950 rr. cm-
CTE€MBI TUIIOBBIX aBTOPCKMX HOTOBOPOB, YTBEPKAEHHBIX HOPMATUBHBIMMI IIPABOBBIMM aK-
tamn. Pazymeercs, cepbe3dHoe BiamgHue okasano BcTymuieHue CCCP Bo BecemupHyio KoH-
BeHLIIO 06 aBTOpcKoM mpaBe (KeneBa, 6 ceHtssOps 1952 1.) B 1973 r.

OOI111eM3BeCTHO, YTO IVIABHOV UEpPTOV COBETCKOV KOHIIEIIMM aBTOPCKOTO IIpaBa CTall
OTKa3 OT KOHCTPYKLMM MCKIIOUNTEIbHOIO IpaBa (MHTEIEKTYalbHOW COOCTBEHHOCTI)
KaK JIeraJIbHOJ MOHOIIOJIMI aBTOpa, UTO OBLIO BIIOJIHE JIOTMUYHO B paMKax ILIAHOBOJII TO-
CYZapCTBEHHOI 3KOHOMUKU. DKOHOMUIYECKIE MHTEPEChl aBTOPa peaIn30BbIBANINUCH B Gop-
Me IIpaBa Ha BO3HaArpa)kJeHue, KOTOpoe pacCUUTHIBAJIOCh HA OCHOBE IIOA3aKOHHBIX aKTOB.
WurepecHo, uTo, quddepeHIIpys pazMep BO3HATPaXAEHU, TOCYTapCTBO yCTAaHABINBAJIO
Oosiee OJaronpusATHBIE YCIOBUS AJIS Pa3BUTHS OIIpelesIeHHBIX cdhep TBOpUeCTBa, MOTUBI-
pyd aBTOPOB K CO3JaHIIO, HAIIpUMep, ApaMaTU4YeCK/X IIPOU3BEeNEeHNII VI IIPOU3BENEeHNII
Ha f3bIKax Manbix HapogoB CCCP.

Cr1oco0b! 3aIUTHI UMYIIIECTBEHHBIX IIPaB aBTOPa CBOMNJINCH K BO3MEII[EHUIO YOBITKOB,
a MMEHHO K B3bICKAaHUIO BO3HATPa)KAEHUS, KOTOPOE aBTOP IMOJYUMI ObI IIPM JOTOBOPHOM
JICIIOJIb30BAHNUM IIPOVI3BEIEHNA.

Wrax, aBTOp Hameldaiacs He MCKIIOUMTEIbHBIM IIPpaBOM, a IIPaBOM Ha IIOJTy4eHIe BO3-
HarpaxjaeHus, koropoe B cT. 479 I'pakmanckoro kogekca PCOPCP 6puro HasBaHO mocie
JIMYHBIX HEMMYIIIeCTBEeHHBIX IIpaB aBTopa. JIMUHbIe HeuMyllleCTBeHHbIe (MOpaJIbHbIe) IIpa-
Ba aBTOPOB 3alLMINAINCh 3aKOHOM I IIPAaBOIIPUMEHNUTEIbHON IIPAKTUKOI, XOTd COBETCKas
IIpaBoBad CUCTeMa He JOITycKaja KOMIIeHCcAllMy MopajabHOTo Bpena. OHM 3aMeTHO BBIABIU-
TajIiCh BIIEpe[ B COCTaBe aBTOPCKUX IIPaB ¥ B JOKTPUHE, I B yUeOHOI JIMTEpaType.

Hpyroit BOIpoc, KOTOPBII ITOJHOIEHHO pa3pabaThIBajCS CIIEIMATICTaMM COBETCKOTO
Iepuona, Kacajucs oOBEeKTHOCTM B aBTOpPCKOM IpaBe. OOCyXmanuch ¥ BBIpAOATHIBAINCH
KPUTEPUN OXPaHOCIIOCOOHOCTY IPOM3BENeHMII. DTN MCCIeJOBaHMs BOCTpeOOBaHbI I B Ha-
crosllee BpeMsd, IIMPOKO HUTUPYIOTCA B COBPEMEHHON POCCUIICKON LIVIBUJIVICTIIKE.

! TTocranosnenne [IK CCCP, CHK CCCP ot 30 suBaps 1925 r. «O6 ocHOBaX aBTOPCKOTO IIpaBax.
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CoBeTcKkoe aBTOPCKOE IPABO OCTABAJIOCHh B ITapafrMe KOHTMHEHTAJIBHOTO IIpaBa, COm-
’afchb ¢ MPaBOM repMaHCKMM. Tak, ImpemocTaBieHNe IIpaBa Ha JMCIIOIb30BaHNE IIPOM3Be-
JleHNA 110 aBTOPCKOMY JOTOBOPY paccMaTpMBaJIOCh B KaUeCTBE pa3pelleHNsd, a He YCTYIIKI
IIpaBa, YTO XapaKTepPHO I FepMaHCKOI MOHMCTIUECKOI TeOpUM aBTOPCKOTO IIpaBa, KOTO-
POl IpUaepKUBAIOCh U TOPEBOJIOIMIOHHOE POCCUIICKOE 3aKOHOAATENIbCTBO.

B To ke Bpems COBETCKOe aBTOPCKOE IIPaBO BOCHPMHIMAJIO IOPUINYECKUE KOHCTPYK-
LM, OTPA’KAIOIIMe IIPOIeCChl KOHBEPreHIMI IIPABOBBIX CUCTEM: HAIpUMep, OCOOEHHOCTI
BO3HMKHOBEHMS IIpaB Ha MPOM3BeAEHMNs, CO3JaHHbIe B paMKaxX TPYAOBbIX OTHOIIIEHMI, Ha
KMHO(MIBMBL U T. II. Bce 3T0 00serymmio mepexox K COBPEMEHHOII CHCTeMe aBTOPCKOTO
mpaBa. [Jaxke npuuartue 3akoHa PO or 9 mroms 1993 r. Ne 5351-1 «O6 aBTOpCKOM IIpaBe
U CMEXHBIX IIpaBax» He IOTPeOOBAJIO IPSIMOII OTMEHBI paHee JelICTBOBaBIIero I'pakmaH-
ckoro kopekca PCPCP B cooTBeTCTBYIOIIE UACTI.

OTanunTebHOM OCOOEHHOCTBIO COBETCKOI IIPABOBOJI CUCTEMBI OBLT IIPMOPUTET ITyO-
JIMYHBIX MHTEPECOB, MHTEPECOB rocygapcTsa. Tak, popMaIpHO ObLIA IIpeyCMOTPEHa BO3-
MO>KHOCTb BBIKYIIa aBTOpCKOTro IipaBa rocygapctsoM (cT. 501 'K PCPCP), Ho, kak oTMeua-
JIM CIIeIMAIINCTHI', IPUMEHATach OHa KpailHe peKo.

B kauecTBe mpMHIMIA (I[eJIN) COBETCKOTO aBTOPCKOTO ITpaBa IIPOBO3IVIAIIIANACH 3aI[UITA
MOpAJIBHBIX VM MaTepUAIbHBIX MHTEpPecOoB aBTopa’ (KaK yKas3bIBaJOCh, OHM IEPEUMCIILINCH
JMIMEHHO B TaKOM IIOpSIKe, M3 Yero MOKHO CHeJIaTh BBIBOJ O IIPUMOPUTETE IIEPBBIX); OXpa-
Ha JHTEPeCOB aBTOPA OIpeelsyach B KauecTBe OMHOI 13 OCHOBHBIX 3afau’ IIPY HaJIMYNI
3alauM COAENICTBUSA PACIIPOCTPAHEHNIO TBOPUECKMX Pe3yJbTaToB. [JaHHBIN NPUHLNII MMeT
peanbHble NMPaBOBble MEXaHM3MBbI pealn3aliiif, B TOM YICJe Pa3BEepHYTYIO CUCTEMY pPery-
JIMPOBAaHMA OTHOIIEHMII U3 aBTOPCKUX HOTOBOPOB, BKJIIOUAd YCJIOBUA O BO3HArpaXKIeHMUIL.
ITO TaxKe MOATBEPKIAET, UTO COBETCKOE aBTOPCKOE IIPaBO OCTaBaJIOCh B IapagurMe IIpaBa
KOHTMHEHTAJIBHOTO C €T0 NPU3HaHNMEeM B KaueCTBe IeHTPAJIbHOTO YJacTHIKA aBTOPa-TBOPILIA.

B To >ke BpeMs, KaK yKasbpIBaJIOCh, KOHILIEIIIIVI MCKIIOUNTEIBHOTO IIpaBa Oblila 3aMeHeHa
CHCTeMOII MCIIOIb30BaHMS C 00513aTeJIbHO BBIIIATOV YCTAHOBJIEHHOTO BO3HATPaKIEHIIS.
9T0 OBLIO IMOCIEACTBMEM OCO3HAHHON MAEOJOTMYECKON YCTAaHOBKM: MOJENIb aBTOPCKOTO
IIpaBa KakK IIpaBa OTUY)KIaeMOTO («TeopMs JIMTEepPaTypHOI COOCTBEHHOCTI») pacCcMaTpM-
BajJach Kak «OypiKyasHas», He IapaHTUPOBABIIAS HIY JIMUHBIX, HM SKOHOMMUYECKUX IH-
TepecoB aBTOpa IIPU Ipofa’ke IIpaBa Ha IPOM3BeAeHIE II0JIb30BATEN0!, 110 OTHOLIEHUIO
K KOTOPOMY aBTOp HAaXOJWJICA B 3aBUCUMOM IoJoXeHUN. Heo6xommmo OBLIO JIMIIUTH
U3JaTeNs «MOHOIIONMI», a IJIS 9TOTO MCKIIOUUTH BO3MOXXHOCTb €€ Ilepefauyt aBTOPOM’.
COOTBETCTBEHHO, «UCKIIOUNTEIBHOCTh» pacCMaTpMBaIach TOJBKO IMPUMEHUTENBHO K JINY-
HBIM HEVMYILEeCTBEHHBIM IIpaBaM® 100 TOBOPIIOCH O KpaifHell YCIOBHOCTI 9TOIO TEPMI-
Ha B KOHTEKCTe aBTOPCKOIO IIpasa’.

JelicTBUTEIBHO, ¢ yU4€TOM NPaKTUKM NPUMEHEHNS CPeJCTB 3alllMThl COIJIacle aBTopa
He MMeJIO MIPaKTMYEeCKMX ITOCJIeICTBUI, IIOCKOIbKY KpaliHe pedKo I He CIUIIKOM 3Hadll-

! Kommenrapnit k I'paxxnanckomy kogekcy PCOCP / mox pen. C. H. Bpatycsa, O. H. Cagukosa. M., 1982. C. 595;
Anmumonos b. C., @Pnetiwuuy E. A. ABTopckoe mpaso. M., 1957. C. 32.

* Cm., HarmpuMmep: I'paxmanckoe mpaso / A. M. Benaxosa, H. A. Boposukos u nap., oTs. pex.: C. M. Koprees,
I1. E. Opnosekmit. M., 1970. T. 2. C. 453.; Aumumonos b. C., Pretiwuy E. A. Ykas. cou. C. 6-7.

* Cepebposckuti B. H. Bompochkl coBeTcKoro aBTopckoro mpasa. M., 1956. C. 8-10; I'aspunos 9. II. CoBeTckoe
aBTOpCKOe 1paso. M., 1984. C. 16.

* Anmumonos b. C., @neiimuy E. A. Ykas. cou. C. 20-21.

> Cepebposckuti B. 1. Ykas. cou. C. 12.

¢ Tam xe. C. 24.

" T'opoon M. B. CoBeTtckoe aBTOpCKoe mpaBo. M., 1955. C. 76.
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TEJIBHO BJIVMSJIO Ha pa3Mep B3BICKMBAEMBIX CyMM. PaKTHUeCK! MOKHO TOBOPUTH O CUCTe-
Me CBOOOJHOIO BO3ME3IHOTO MCITONb30BaHusA. [Toqo6Has cucrema ImpuMeHsaeTCs IIpy KO-
JIEKTUBHOM YIIpaBJIEHUN IIpaBaMI, CBOMM IIPOMCXOXKAEHMEM OHa 00s3aHa PEeHTHON JUIN
JOTOBOPHOIT TeopusaM aBTopckoro mpasa XIX B. B Poccum ot aT0it cucTeMsI (B KauecTBe
OCHOBHOIT) OTKa3aJINCh IIPY Ilepexofie K phIHOUHOII 9KOHOMUKe. OXHAKO B CBSI3Y C PacIIpo-
CTpaHeHMeM TeJeKOMMYHIKALVOHHBIX CeTell, 3allpocaMM OOIIeCTBa, HOBBIMY TE€XHOJIOTH-
YeCKVIMI pealNsIMIU OHa MOKeT BHOBb OKa3aThCsl BOCTPeOOBAHHOIL, pasyMeeTcs, B MOJN-
¢uLMpoBaHHOM BIJE.
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KOJUIEKTUBHBIE VCKU: ITEPCIIEKTUBbI PA3BUTHA

Tumodeesn I0puit AexceeBura

Kanpupar opuanvecKux HayK, JOLEHT Kadeapbl IPaXXJaHCKOro IIpoLiecca
Ypasibckoro rocyapcTBEHHOrO 0puandeckoro yuusepenrera (Exarepuuoypr),
e-mail: ritatim@ya.ru

B cmamuve ananusupyemcs nodecomognenuviti Munucmepcmeom ocmuyuu PO npoexm gedepan-
Ho2o 3axkoHa «O 6HeceHUU U3MeHeHUll 6 omdenbHble 3aKoHoOamenvHbvie akmul Poccutickoti Pede-
payuu 6 uacmu ypezynuposaHus nopsoka PacCMOMpPeHus KOIEKTMUBHBIX UCKOE», NpedycMampu-
sarouuil exkmiouenue 6 ITIK, AIIK, KAC Hopm, pezymupyouux npousgo0cmeo no KouIeKmueHvM
uckosbim 3asenenusm. Eeo ocHoeHas udest — o6vedunerue nomoxcenutii cm. 42 KAC u en. 28 AIIK.
ITo muenuto agmopa, maxoe 06veduHeHUe NOPOxcIaem 6HympeHHee NPoMuopeyle HOPMAMUEHO20
pezynuposanus, nockonvky cm. 42 KAC u en. 28 AIIK nocmpoeHvl Ha HeCOBMeCMUMBbLX KOHUenyu-
X 00HOpOOHOCMU MpPebo6aHull u eduHozo npagoomuowerus. IlonojiumenvHo oyeHugas npeonpu-
HAMY0 NONLIMKY YHUGUKAYUU NPOYECCYATbHOZ0 3aKOHO0AMeTbCmea, asmop ykasviéaem Ha Heoo-
NYCMuUMOCMb CMeWeHUs KOHYenmyanbHblx no0xo006 U HeonpasoanHble Pa3muius npeoazaemozo
DpecyTUPOBaHUs UOEHMUUHBIX NPAGOOMHOUWEHUT 6 YKAZAHHBIX KOOEKCaXx.

Kimouesvie crosa: epasxcoanckuil npoyecc, apoumpaicHuiii npoyecc, adMUHUCMPAMUEHOe CYOonpo-
U3600CMB0, 3AKOHONPOEKT, UCK 6 3AUUMY NPAs U UHIMePecos epynnvl Tuy, Kpumepuu epynnoeoeo
ucKka, mpebo6aHUs K KOJIIEKMUBHOMY UCKOGBOMY 3Af6ITeHUI0, eOUHOe NPasoomHouleHue, 00HOPOO-
Hocmb mpebosaHutl, npedcmasumenv epynnvl Tuy

COLLECTIVE SUITS: THE PROSPECTS OF DEVELOPMENT

Timofeev Yuriy
Ural State Law University (Yekaterinburg), e-mail: ritatim@ya.ru

The article analyzes a draft law «On amendments to a number of Russian legislative acts with
regard to the procedures of collective suits» prepared by the RF Department of Justice. It offers to
include the rules regulating collective suits proceedings into the Code of Civil Procedure, the Code
of Arbitral Procedure and the Code of Administrative Procedure of the Russian Federation. Its main
idea is to consolidate the rules of Art. 42 of the Code of Administrative Procedure of the RF and of
Chapter 28 of the Code of Arbitral Procedure of the RFE. In the author’s opinion, such a consolida-
tion causes contradictions in legal regulation since Art. 42 of the Code of Administrative Procedure
of the RF and Chapter 28 of the Code of Arbitral Procedure of the RF are based on the incompatible
concepts of homogeneity of claim and united legal action. The author welcomes the attempt to unify
the procedural legislation but underlines that it is inadmissible to confuse different concepts and
make distinctions between the identical legal relations.

Key words: civil process, arbitral process, administrative proceedings, draft law, collective suit, cri-
teria of collective suits, collective suits requirements, united legal relation, homogeneity of claim,
representative of a group

B ocHOBe umem KOJUIEKTMBHBIX (TPYIIIIOBBIX) MCKOB JIEKUT KJIACCMUYECKUII MHCTUTYT
COyJacTHs, IIOCKOJIBKY B 00OMX CIIy4Jasx B OJJHOM IIPOLIeCCe OCYILEeCTBIIAETCS 3allUTa IIpaB
HeCKOJMbKMX Juil. Korma KonmuecTBO JIMIl, HAXOMAIIMXCS B CXOXKeil HIOPUAMKO-(pakTimue-
CKOJI CUTyallMV, CYUTAIOIIMX CBOM IIpaBa HAPYIIEHHBIMM U HYKJAIOIIUXCSI B CyAeOHOI
3allJITe, IIPEBBIIIAET BO3MOKHOCTY IPUBJIEUEHNA BCEX 3TUX JIMII K yUaCTUIO B OMHOM Cy-
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neOHOM Ipollecce, BO3HMKAET OOBEeKTMBHA HEOOXOQMMOCTh KOHCOJMMOALIMY TaKMX JINAILL,
BBIPAOOTKI MMM €IIHO IIPAaBOBOJI MO3UIMY, KOTOPYIO B Cyfe HOJDKEH IIPeICTaBJIATh U3-
OpaHHBIII TPYIIION UM YIIOTHOMOUEHHBINI Ha BeleHNUe [ejia IpeacTaBUTeNb. B Takoil cu-
Tyalun 1eaecoobpas3Ho, YTOORI JNIla, MMEIOIe MaTepUalbHbIl MHTEPeC B MCXOe Jea,
y4acTBOBAJIM B IIpOLiecCe OIOCPETOBAHHO, KOHTPOIMPYS HOOPOCOBECTHOCTH MEVICTBUIL
CBOEro IIPeICTAaBUTENIS, U IIPY yAOBJIETBOPEHNN UCKA ITOJIyYaIu IepcOHN(PUUPOBAHHBIN
ITOJIOKUTEJIBHBIN pe3yabTaT. B coBpeMeHHOII IpoljeccyalbHOI HayKe Takue (GOpMBI COB-
MECTHOTO YYacCTHs, KaK IIPOIlecCyaJbHOe COyUuacTue U Mpolleqypa KOJUIEKTUBHOrO (TpyIi-
IIOBOTO) JCKa, 0003HAYAIOTCS KaK (POPMBI MpoIeccyanbHoOl MHOKecTBeHHOCTH'. C yueTomM
9TOT0 KOJUIEKTMBHBIE VICKM HEBO3MOKHO PacCMaTPUBATh B OTPHIBE OT IIPOLIECCYATBHOIO
MHCTUTYTA COYYACTUS.

VHCTUTYT NpoIecCyalbHOTO COYYAcTUS IIPOLIeN MJIUTENbHBII IyTh CTaHOBJIEHUS
U pa3BMBAJICS B ABYX HalpaBieHUsAX. HeMelkue mpaBoBeqbl MCXOOUIN M3 MHOXECTBEH-
HOCTM JIMII B CIOPHOM MaTepHaJbHOM IIPAaBOOTHOLIEHNUN, SIBISIOIIEMCSI IIPeIMeTOM
cnopa. PpaHITy3cKkme yueHble OCHOBBIBAINMCH HAa TOM, UTO COYUYacCTHUe IOITyCKAeTCs pamu
IOOCTYDKEHUS OIpeNieJIEHHbIX I[eJIeil: YMEHBIIIEHUsT KOJNMUECTBA Hesl U U3JAEPIKEeK IPOU3-
BOJICTBA, COKpAIlleHUsI BpeMeHU U TPYHa, IpeRylpeXaeHns ITOCTAHOBIEHNS IPOTUBOpe-
yammux Apyr apyry pemreHuir’. Oba moaxoja HaILIM 3aKpeIUleHue B POCCUIICKOM IIpO-
neccyainbHoM 3akoHoparenbeTBe. Tak, [TIK, AIIK, KAC npenycMaTpuBalioT, UTO coydacTue
DOIIyCKaeTcs B OMHOM U3 TpeX CJIyuaeB, eCaM IPeJMeTOM CIIopa SIBJISIOTCS OOIie IpaBa
n (1) 06s13aHHOCTY HECKOJIBKMX JMCTLIOB MO0 OTBETUMKOB; ITpaBa 1 (Min) 00sS3aHHOCTHU
HECKOJIBKIX VMCTI[OB JIMOO OTBETUMKOB MMEIOT OJHO OCHOBaHIeE; IIPeIMETOM CIIOpa SIBIIS-
I0TCS. OTHOPOJHBIE IIpaBa U 00s3aHHOCTHU. [[Ba IePBBIX Ciyuas 0a3upyTCS Ha HEMELKOM
IIOAXO/ie, TIOCKOJIBKY B OCHOBY COYYaCTMsI ITOJIO)KEHBI MHO)XECTBEHHOCTD JIMI[ B CIIOPHOM
MarepuaJIbHOM OTHOILIEHNM, TIOPOXKAAIOIas OOIITHOCTh IIpaB 1 00s13aHHOCTEN HECKOJIBKIX
JIAL, M eVHOe Ui BCeX OCHOBaHME UX BO3HUKHOBEeHUS. TpeTuit ciayuait O6asmpyercs Ha
¢dbpaHIy3CKOM ITOAXO[E, IIOCKOIbKY 00beANHeHe 00yCIOBIEHO VCKIIOUNTENIBHO LEIIMU
IIPOLIECCYaNbHOM 9KOHOMMUM U ONTUMU3AINY CYHeOHOI [esITebHOCTY, HallpaBJIeHHBIMU
Ha OJTHOBpeMEHHOe paspellleHlie HECKOJIBKIX OIMHAKOBBIX I10 CYILeCTBY TpeOOBaHUII pas-
HBIX JINI] K OTHOMY OTBETYUKY.

O6paTtumcsl K UCTOPUM KOJUIEKTUBHBIX MICKOB B COBPEMEHHOM POCCHUIICKOM IIPOIlecCy-
aTpHOM 3akoHomartenbcTBe. B 2009 r. B AIIK Gputa BBemeHa rut. 28 «PaccmorpeHue men
0 3alluUTe IpaB M 3aKOHHBIX MHTEPECOB IPyIIbl Juil». OIBIT IPUMeHEHUs OKa3al ee
HEBBICOKYI0O BOCTPeOOBAHHOCTh M3-3a OCOOEHHOCTEV peayn30BaHHO B 3TOI IJIaBe MOJe-
JI TPYIIIIOBOTO MCKa. 371eCh 3a OCHOBY OOBeIMHEHNS IPYIIIbI JIXI] B3ST IEPBBIN CIydait
KoHcoympanun tpeboBaumit: «IIpegmeroMm cropa SBASIOTCS 0OIMe IpaBa HECKOJIBKUX
nCcTIOB». OOIHOCTh HOJKHA OCHOBBIBATHCI Ha €ITHOM, CBSI3BIBAIOIEM BCEX YUACTHUKOB
IIPAaBOOTHOIIIEHN, a MpaBa JO0TO ujeHa IPYIIIbl JOJLKHBI BOZHIKATH M3 OJHOTO OCHO-
BaHUs. [IpeqcraBisercs, UTo HaJIu4Me eJITHOTO IPABOOTHOIIEHMS — KpailHe HeymTauHbII
OOBEKTMBHBII KPUTEPUII IPYIIIIOBOrO IpOomu3BOACTBa’. [I0OCKOIBKY IMOHITUE «IIPABOOTHO-
IIIeHNe» B IOPUAMNUECKOI HayKe HOCUT HeOIlpeesIeHHBIII XapaKTep I HOpMaTUBHO He 3a-

! 3enenyos A. B., Acmpebos O. A. CyneOGHOe afMUHICTPATUBHOE IIPaBO: y4eld. Ui CTYJEHTOB BY30B, 00yuaro-
mxced o cneruansHoctn «IOpucnpynmennusa». M., 2017. C. 292.

* I[Toppobuee cm.: Tonuaposa O. C. Coyuactue B rpaskgaHckoM npouecce Poccun u CIIA. M., 2014. C. 9-10.

* Xoowikun P. M. K Bompocy o rpymmoBom mpoussogctse // Cyme6Has pedopma 1 IpoGiieMbl pasBUTUA
IPa’KAAHCKOTO ¥ apOMUTPaKHOTO IIPOLIECCYyaIbHOTO 3aKOHOJATENIbCTBA: 0. MaTeprayoB MEXIAyHap. Hayd.-IIPAKT.
xoH(. M., 2012. C. 386.
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KpeIUIeHO, apOuTpaskHasl IIPaKTMKa IIOILIA II0 IYTY IIOHMMaHNS eJMHOTO OTHOIIIEHNS KaK
aHaJora o0s3aTeJIbHOTO IIPOLIeCCYalIbHOI0 COyYacTUs Ha CTOPOHE MCTIIA, UTO (PaKTIUUeCKN
IPUBOAUT K HEBOCTPeOOBAHHOCTM U HepaOOTOCIOCOOHOCTM IPOILeRypPhl PacCMOTPEHMS
rpynnoBbIx nckoB'. Hemocrarku 3akpemnnenHolt B AIIK Momesnn rpynmnoBoro ucka BbI3BAIN
HeOOXOIMMOCTb ITIOMCKA ITyTell pellleHNss BOSHUKIIIe! IIPoOJIeMbl, IIOCKOJIBKY IOTPeGHOCTD
B CyHeOHOII 3all[/iTe COBIAMAIOIINX IIPaB ¥ MHTEPeCOB OOJIBLINX TPYIII JINL OOBEKTUBHO
CYILLECTBYeT U TpeOyeTcs NMPOLeCcCYaTbHBII MeXaHMU3M, ITO3BOJISIOIINIL IIPEeJOCTaBUTh Ta-
KYIO 3alIUTY.

B 2011 r. Ha Kadeape rpakTAHCKOTO IIpoliecca YPaIbCKOIl TOCYAapCTBEHHON IOpUAIYe-
CKOJI akafeMun (HbIHe — YHUBEPCUTET) IIOA PyKOBOACTBOM Ipodeccopa B. B. fIpkoBa ObL1
noaroToBieH mpoekT 1. 38' ITIK «PaccMmorpenne mes o 3ainre IpaB U 3aKOHHBIX MHTe-
PecoB IpyIIbI Jull»°. B mpoekre 66110 chopMyIMpoBaHO HECKOIBKO Mell, HAIIPaBIeHHbIX
Ha M3MeHeHIe IIOAXOH0B K IPYIIIOBOMY IIPOM3BOACTBY JIS 00eCIeUeHNs pealbHOI BO3-
MO>KHOCTY PACKpPBITHSA 3aJI0KEHHOT'O B IPYIIIOBBIX MCKaxX ITIOTeHIMajna. B mocaenyromem
BBICKAa3aHHbIE UEV HAIIIM CBOE IIpMMEHEHIE.

C yuerom paspaboraHHOro Ha Kadenpe mpoekra B 2012 r. TpymIIIOif JemyTaTOB OBLI
noparorosiieH u BHeceH B ['ocymapcrBennyo Jymy ®C PP mpoekT demepanbHOro 3akoHa
Ne 133974-6 «O BHeceHMu maMeHeHuUi B ['paskmaHCKUil MpolieccyalbHbIN Komeke Poccmii-
ckoit Penmepaumy U OTAENbHBIE 3aKOHOMAaTeslbHble akThl Poccmiickoit ®enmepanum». OH,
B 4uUcJe IIpouero, npexycmarpusan pononHeHne [TIK HoBoI rir. 222 «PaccmoTpeHme men
0 3alllUTe IIpaB U 3aKOHHBIX MHTEPECOB IPYIIIBI JUI». ITOT 3aKOHOIPOEKT IPOLIIeJI Iep-
BOe UTEHIIe, HO B CBA3M ¢ HauayioM paboTs! Hax enuHbIM ITIK (¢ mrons 2014 r.) ero paccmo-
TpeHIEe OCTaHOBUJIOCH.

B 2015 r. 6pu1a nmogrorosnena Konmenuus emgmuoro I'TIK? takyke BOoCHpuMHSBILIAsS BBI-
ckasaHHble B 2011 r. uaen. B ri1. 50 Konnenuum npenycMoTpeHO pacCMOTpeHMe Hes O 3a-
IIUTE IIPaB M 3aKOHHBIX MHTEPECOB TPYIIbI JUI[ ¥ 3aJ0KEHbl OCHOBBI HOBOTO T'PYIIIIO-
BOoro ImpousBopcTBa. KiroueBoil maeeit cTajgo 3aKkpelsieHle MHBIX KPpUTepMeB OTHECEHUS
JICKAa K TPYIIOBBIM, IIO3BOJAIOIINX OTOMTY OT KOHLIEIIMM €IVHOTO IPaBOOTHOLIEHMN.
B kauecTBe TaKOBBIX Ha3BaHbI MHOTOYMCIEHHOCTb UM HEOIPENEeJEeHHOCTb YYaCTHUKOB
TPYIIIIBI; OMHOPOTHOCTD IIpeMeTa ¥ OCHOBAHNS TPeOOBAHMIT; OJMHAKOBBIN CIIOCO0 IOpM-
JOUYEeCKOT 3allVIThI; OOIIMII VI BCeX MCTIOB oTBeTUMK. B KoHIenum npenioxkeHo yBen-
YUTh MMHUMAJIBHBI IIOPOT YYaCTHMKOB I'PYIIIBI, 3aKPENNTh MPOLEAypy CepTUUKALII
TPYIIIBI JIMI{ ¥ BO3MOKHOCTD I€pexoja OT MHAVBUAYAIbLHOIO K TPYIIIOBOMY IIPOM3BOJ-
CTBY, YCTAaHOBUTDb VICKIIOUNUTEIbHYIO TEPPUTOPMUATIBbHYIO IOACYIHOCTh I'PYIIIOBBIX JICKOB,
BBECTM [OIIOJHUTEIbHbIE TPeOOBAaHNSI K MCKOBOMY 3asBJIEHNIO VM PE30JIOTMBHON UYaCTU
pemenus. IIpenmosarasioch, UTo IpyIIIOBOE NPOU3BOACTBO OyAeT IPUMEHATHCSI TOIBKO
K KOHKPETHBIM, YKa3aHHBIM B 3aKOHE KaTErOpMAM CIIOpPOB.

B pamxkax pabotsr Hax eqmaeiM ITIK Ha kadempe rpakmaHckoro mpasa YpI'TOY pas-
paboTaH U IpeIoXkKeH INPOoeKT Iil. 37 «PaccMoTpeHme men o saiqure IpaB M 3aKOHHBIX
UMHTEPEeCOB TPYIIIBI JUI», HO OH He ObLI pacCMOTpEH, IIOCKOJIbKY paboTa Hal yKasaH-
HBIM KOJEKCOM (PaKTMUeCcKM IIPMOCTAHOBJIEHA. BpICKasaHHBIE UOeN IO TpaHChOpMaLMI

! Apkos B. B., Tumogees IO. A., Xoovikur P. M. O npoexre rasst 38.1 I'TIK «PaccmoTpenme et o 3aiure Ipas
¥ 3aKOHHBIX MHTEPECOB TPYIIIBI JUL» // ApOuTpask. n rpakgas. mpouecc. 2012. Ne 8. C. 17.

? fproeé B. B., Tumogees IO. A., Xoowkun P. M. Yka3. cou. // Apburpax. u rpaxpas. mpouecc. 2012. Ne 8.
C. 16-19; Ne 9. C. 16-19.

* Konnenmua eguHOro I'pakIaHCKOTO IIpolleccyanbHOro Kojekca Poccmiickoit ®emeparium / BCTYIL CIOBO
I1. B. KpamreanaHukosa. M., 2015.
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IPYIIIIOBOTO IIPOM3BOMACTBA YACTUUHO HAILIM OTpa’keHUe B Komekce agMMHNCTpaTUBHO-
ro cygonpoussopactsa (KAC), rme rpynmoBoif MCK ObUI IIpeoOpasoBaH B KOJUIEKTMBHOE
aIMUHICTpAaTUBHOE JMCKOoBoe 3asgBieHue. B cr. 42 KAC nmpenycMoTpeHo mmpaBo obOparieHms
C KOJUIEKTVMBHBIM aJMVHVICTPATUBHBIM JICKOBBIM 3asBJICHIEM U 3aKpeIlJIeHbI YeThIpe KpU-
Tepus (YCJIOBMS), IIPY HAIWYMUI KOTOPBIX HOITyCKaeTCs KOJUIEKTMBHOE oOpallleHye: MHO-
TOYNCIEHHOCTh MIJIM HeOIlpedeJIeHHOCTb IPYIIIBbI; OMHOPOIHOCTD IIpeMeTa CIIopa M OCHO-
BaHUII TpeOOBaHUIL; HAMUME OOIIero OTBETUMKA; OAMHAKOBBIN cr1ocob 3amuTsl. I1o cpas-
Henuio ¢ AIIK B KAC MuHMMAaIbHOE UNMCIIO IMPUCOeAVHVBIINXCS JIVII yBeJIudeHo 1o 20,
3aKperyieHbl cepTuMKanMsa TPYIIIbI, IIPABO JNIa, OOPaTUBIIETOCS C MHINBUIYATbHBIM
VICKOM, IIPVICOeAVIHUTHCS K KOJJIEKTVBHOMY 3asIBJICHUIO VI IIOCJIECTBIS TAKOTO IIPUCOEIVI-
HeHUs (coemmHeHMe TpeOOBaHMII) MM OTKa3a OT Hero (MPMOCTaHOBJIEHUE PACCMOTPEHUS
MHAMBUAYATIBHOTO MICKA IO PAaCCMOTPEHMS KOJUIEKTMBHOIO), a TaK)Ke BO3MOXXHOCTD ITepe-
X0Jla OT MHAVBYAYJIBHOTO IIPOM3BOACTBA K KOJUIEKTVIBHOMY.

HecmoTpss Ha ompeneseHHBIN IIar BIeped B PasBUTUM IIPOIECCYyaJIbBHOTO 3aKOHOMA-
TEJIBCTBA O IPYIIOBBIX JMCKaX', YUeHBIEe UM IIPAKTUKI OTMeUaJ) HeJOCTAaTOUHYIO paspa-
O0TaHHOCTH CYyHeOHOJ Ipolefypsl’. 3HauMTeNbHAs YacCTh IIPOLIECCYaTIBHBIX BOIIPOCOB
npuMmeHenus ct. 42 KAC (manpumep, crneruduka MOATOTOBKM U PACCMOTPEHMUs JAesa 110
KOJUIEKTVIBHOMY agMUHICTPATUMBHOMY JCKOBOMY 3asBJICHUIO; V3BEllleHUe ITOTeHIIVAJb-
HBIX WIEHOB I'PYIIIBL; B3aMIMOAEVICTBIIE WIEHOB I'PYIIIBI U VICTIA-IIPeCTAaBUTEINS; IIOPSITOK
BBIOOpA, 3aMeHbI JMOO0 MpeKpalleHns ITOJTHOMOUMII JMCTLA-TIPeICTaBUTENs]; IPABOMOYNS
YJIeHOB IPYIIBI Ha JIMYHOE yuacTie B CyaeOHOM 3aceqaHUM; 0COOEHHOCTU (HOPMYIINPO-
BaHMNSA PEe30JIIOTUBHOIM YacTU CyHeOHOro akra M T. J.) OCTaBajlach HeyperyJMpPOBAHHOIL .
OtnenbHBIE BOIIPOCHI PACCMOTPEHMS KOJUIEKTUBHBIX MCKOB OBLIM OCBeIleHbI B Im. 14-18
nocraHoBieHus Ilnenyma BepxoBaoro Cyma P® or 27 cenrtsOps 2016 r. Ne 36 «O Heko-
TOPBIX BOIIpOCax IpuMeHeHMs cymgamy Komekca agMUHUCTPATUMBHOTO CYJOIIPOM3BOACTBA
Poccuiickoit Pepeparnun» (nanee — IlocranoBienne Ne 36), rae, B 4aCTHOCTH, YKa3aHO, UTO
IIpeCTAaBUTENb I'PYIIIBI MOXKET He SBJIATHCS WIEHOM IPYIIBI ¥ B 3TOM CJIydae NOJDKEeH
MeTh Iopuanueckoe oOpa3oBaHue; OIpeaeIeHbl IpaBa WIEHOB TPYIIIbI; JOIYIEeHO MPU-
coefMHeHNMe K TPYIIIe JULa, 0OpaTUBIIErocs A0 MOAauM KOJUIEKTMBHOTO JICKA; OTMeUYeHa
crernduKa MPeoANINATbHON CUIbI PEIIeHNs 10 KOJUIEKTUBHOMY JICKY.

B cBs3m ¢ daxTmueckoir mpuocraHoBKoit paborsl Han eaquHbIM [TIK, ¢ yueTom cymiecrt-
BEHHBIX Pa3INUNil peTyIMpOBaHNUsI OQHOTUIIHEIX 10 cyTy oTHoreHuit (o AIIK u mo KAC),
a TaKKe IPU OTCYTCTBUM PeryJIMpOBaHUS KOJIEKTMBHBIX obpaiennit B I'TIK Bo3Hukia
00BeKTIBHAS HEOOXOAMMOCTh YHIUDUKALINY CYIIeCTBYIOIINX IIPOLIECCYATbHBIX perjlaMeH-
toB. C aT0i1 Henpo Munucrepcrso roctuiuy PP Bo ncnonHeHne moam. «6» 1. 1 mepeuns
nopyueHnit IIpesunenTta PP mo nroram 3aceganus npesuaunyma I'ocygapcTBeHHOTO coBeTa
P® ot 18 anpestss 2017 r. Ne [Tp-1004 I'C m 11. 5 mopyuenusa 3amecturens [Ipencenarens IIpa-
ButenbcTBa PO — [Tonmnomounoro npencrasutens [lpesunenta PP B [lanpHeBocTOuHOM Pe-
nepanbHOoM okpyre IO. I1. TpytHesa ot 1 uronsa 2017 r. Ne JOT-1112-3532 moaroToBumiIo mpo-
eKT ¢penepanpbHOro 3akoHa «O BHeCeHUN M3MeHEeHUI B OTAebHbIE 3aKOHOAATeIbHbIE aKThI

' Bapanos C. IO. I'pynroBble MCKM B TPaKIAHCKOM ¥ aIMUHICTPATMBHOM CyXOIIpOM3BOACTBe Poccuiickoit
denepanun // BectH. rpaskman. mporecca. 2016. Ne 1. C. 82.

2 Tymanos [. A. OG11eCTBEHHBIIT MHTEPEC U AAMUHICTPATIBHOE CYIOIPON3BOACTBO // 3akoH. 2016. Ne 12. C. 108;
Masnosa M. C. Komekc afMUHUCTPATUBHOIO CyIOIpOou3BoacTBa Poccuitckoit Pemepanym: mpoGessl M KOJUINSUI
IIPaBOBOTO PETryJIMPOBAHII [eJl, BOSHMKAIOIINX 13 MyOInMuHbIX mpaBooTHoIeHuit // Opuct. 2016. Ne 22. C. 34.

* fIpkoe B. B. Poib cyna B peasmsanui IpoLeccyalbHbIX HOPM: HEKOTOPBIE TeOpeTIuecKe IIpo0aeMbl // 3aKoH.
2016. Ne 1. C. 62.
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Poccuiickoit Pemepanyu B 4aCTy yperyJIMpOBaHUS IOPAIKA PACCMOTPEHM KOJJIEKTMBHBIX
JCKOB». B 3aKOHOIIpOEKTe IPOM3BOACTBO II0 KOJUIEKTMBHBIM MCKOBBIM 3asgBIEHUAM pac-
CMaTpMBaeTcd He KaK OTHEJIBHBIN BUJ CyHeOHOro IPOM3BOACTBA, a KaK PasHOBUIHOCTD
00111elt mpo1eccyanbHOM GOPMBI, 0COOEHHOCTY KOTOPOIT 00yCIIOBIEHbI KOHIIEHTpaLMell Ha
CTOpOHE JICTLIA 3HAUMTEJIBHOTO KOJMYEeCTBa YUaCTHUKOB. IIpennomnaraeTcs eqmHO0OpasHO
YperyJamnpoBaTh IOPAAOK ITOAAUM U PACCMOTPEHMS KOJUIEKTMBHBIX UCKOBBIX 3asBJICHUII
B AlIK, I'TIK, KAC nocpencTBoM OOMOJTHEHNSA UX MATBIO CTaTbIMIU, BMECTO OTAEIBHOI Ila-
BBI, ITOCBSIIEHHOV PAacCCMOTPEHMUIO el O 3allNTe IIPaB M 3aKOHHBIX MHTEPECOB TPYIIIbI
auu'. IIpn sTom nogo6ueIe monoxenus B I'TIK BBogsaTCs BIIepBBIe, IIOCKOJIBKY B 3TOM Ko-
JleKce IPYIIIOBOE IIPOM3BOACTBO paHee He PeTyIMpoBajoCh, a IpMMeHEeHNe 3TOM IPoLeay-
PBI JOIIYCKAIOCh TOJIBKO IO aHanoruy 3akoHa (4. 4 ct. 1 ITIK)%; B AIIK ykasaHHBIe CTaTbu
3ameHAT T 287, a B KAC [OIOMHAT CyIecTBYIOIIYIO CT. 42.

Munncrepcrsom roctunun PO npenmaraercs:

1) BKIIIOUNTH B TJ1aBy «JImia, yuactsytoriue B qese» I'TIK u AIIK cratsio «ObpariieHne
B CyX (apOMTpa)KHBIN Cy[) IPYIIIBI JIAI C KOJUIEKTUBHBIM JICKOBBIM 3asBiIeHMeM» (CT. 40
I'TIK u cr. 46" ATIK); momouuts ct1. 42 KAC co cxoxum Has3BaHMeM II. 2.1, yCTaHaBINBAIO-
LM IIepedYeHb JIeJl, II0 KOTOPBIM IOITyCKaeTcd ITofada KOJUIEKTVBHBIX 3asdBJICHMIII;

2) raBy «IIpencTaBUTENIBCTBO» TpeX KOAEKCOB HOIIOJHUTH ABYMS cTatbaMu «IIpemcra-
BIUTEJILCTBO IIO JeJIaM O 3alllMTe IIPaB VM 3aKOHHBIX MHTEPECOB TPYIIIBI JUL» M «3aMeHa
Jnna, oOpaTUBIIErocs B 3aILUTY IIPaB M 3aKOHHBIX MHTEPECOB IPYIIIBI Jni» (cT. 48!, 487
ITIK, cr. 62', 62° AIIK, cr. 57', 57 KAC);

3) rnaBy «IIpempaBnenne ucka» («IIpeqmpsaBieHne aqMUHICTPATUBHOTO JICKOBOTO 3asB-
JIeHNsI») TpeX KOAEKCOB HOIIOJHUTH CTaThell « TpeGoBaHMS K KOJUIEKTUBHOMY JMCKOBOMY
sagBiaenuoo» (cr. 131! I'TIK, cr. 125! AIIK, cr. 125! KAC);

4) rinaBy «IlogroToBka meia K CyeOHOMY pa3bupaTeIbCTBY» TpeX KOJEKCOB JOIIOJIHUTD
crarbeil «JlelicTBUSA CyobU IIpU IOATOTOBKE [eJIa O 3aIlUTe IIPaB M 3aKOHHBIX MHTEPECOB
TPYIIIIBI JINI] K cyAe6HOMY pasbuparenasctBy» (cT. 150" I'TIK, cr. 135" AIIK, ct. 135" KAC);

5) crarpio «ComepskaHNe peLIeHMsS» B TpeX KOIeKCax HOIOJHUTH YacThIo, IIpeaycMa-
TPUBAIOILEI, UTO B PE30JIOTUBHON UACTY PELIEHN II0 Aelly O 3aINUTe IIPaB M 3aKOHHBIX
MHTEPEeCOB I'PYIIILI JINI] JOJLKHBI COAEPKAThCA BBIBOJABI B OTHOLIIEHUM Ka)KIOT0 U3 WICHOB
TPYIIIBL

HecmoTps Ha maeHTMUHOE HaMeHOBaHMe IIpeIaraeMbIX CTaTell M JOCTATOUHO BBICO-
Ky CXOXXECThb 3aKpeIlIIeMOI0 peryjIMpOBaHMs, CBUIETENbCTBYIOIIYI0 O HaMEpPEeHUN €ro
yHUDUIVIPOBATh, B HUX MIMEIOTCS OTHeJIbHBIE pasjIMuMs, IIOPOl KOHLeNTyalbHbIe. TaKxke
MO>KHO OTMETHUTHh HEKOTOPYIO HEIIOCJIeJOBATEIBHOCTD IIpeJIaraeMbIX N3MeHEeHMI.

B cr. 40" ITIK, ct. 46" AIIK, cr. 42 KAC mpegycMaTpuBaIOTCS YCJIOBUS OOpallleHUs
C KOJUIEKTMBHBIM JCKOBBIM 3asgBieHMeM. OIHAKO IpU eIMHCTBE 3aKpeIlIfeMBbIX BO BCeX
KOJIeKCaxX KpUTEepUeB, ITO3BOJISIOIINX OOBeAMHUTh TPeOOBAHMUSA PAas3IMUHBIX JIUI{ B OXHO
KOJIJIEKTMBHOE JICKOBOE 3adBJIEHNE, NOITyCKaeTCs HeCOTJIaCOBAaHHOCTb U Ja)ke HEKOTopasd
BHYTPEHHSAS IIPOTUBOPEUMBOCTD OTHEIbHBIX IIOJIOKEHNIT KaK B paMKaxX OJHOI CTaTbH, TaK
U IpM CPaBHEHUI PacCMaTpPMBAEMBIX CTaTell B pas3jIMUHBIX Komekcax. Tak, cr. 46' AIIK

! Taxoil moaxox ObLI IpUMeHeH ellfe Ha cTaguu npuHatus KAC, korma BMeCTO OTHAEIbHOI IIaBbl, IOCBIIeHHO
IPYIIIOBBIM JICKaM, Kak 310 chenaHo B AIIK, 3akoHOmaTesnb OrpaHMYIUICS BBeJeHMeM OmHOII cT. 42 «Obpatuenne
B CyJ I'PYILIBI JINI] C KOJUIEKTUBHBIM aJMUHNCTPATUBHBIM MICKOBBIM 3asBJICHIIEM».

% Pasovsxonos E. C., Tapacos H. H., Xaramog C. A. AKTyaJbHbBIe BOIIPOCHI BO3MEIIEHNsI CYAeOHBIX M3OEpIKeK:
xomMeHTapuit Kk Ilocranosinennto Ilneryma Bepxosnoro Cyna PO // BectH. sxoHOM. mpaBocyama Poc. ®enepamum.
2016. Ne 4. C. 156.
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SIBJISIETCSI pe3yJIbTaTOM HeyHauHOro cuMOMo3a CyIecTByoImnx ud. 1, 3 cr. 225" u cr. 225"
ATIK co cr. 42 KAC: B Heif IpaBo Ha oOpallleHle ¢ KOJUICKTUBHBIM 3asBIIEHMEM IIpefo-

CTaBJIAETCA TOJIBKO JIMLAM, ABJIAIOLIVIMCSA YyYaCTHMUKAMM IIPABOOTHOIIEHMS, 13 KOTOPOTO
BO3HMKJIV CIIOp TN TpeOoBaHMe. 31ech COXPAHIeTCs IIPABIIIO eAMHOTO IPABOOTHOLIICHIS
(4. 1 cr. 225" AIIK), 1 3TO BCTymaeT B IIpsIMOe IIPOTMUBOpPeUNEe C KpUTEPUEeM «OTHOPOIHOCTD
IpeaMeTa CIopa ¥ OCHOBAHMII AJIA IIPeIbABJIEHNSA YJIe€HaMU TPYIIIbl COOTBETCTBYIOLIMIX
tpe6oBanuit». ['TIK u KAC He ycTaHaBIMBAIOT TaKOro TpeOOBaHMs, OTPAaHNUYMBAICH YKa3a-
HIeM Ha TO, UTO IIpaBO Ha oOpallleHMe ¢ KOJUIEKTUBHBIM MCKOBBIM 3asBJICHIEM IOITyCKa-
eTcsl B CIIydasx, IPelyCMOTPEHHBIX 3aKOHOM, UTO KaKeTcsl 00Jiee KOPPEKTHBIM.

C ydeToM 3TOro BBISBIBA€T MHTEPEC IOAXOJ K OIpeleJeHMI0 KaTeropmil mei, Io Ko-
TOPBIM JOIIYCKAIOTCSA KOJUIeKTUBHBbIe obpamteHms. ITIK sakperuiser, 4To KOJUIEKTMBHOE
JICKOBOE 3asIBJIEHME€ MOXXeT OBITh IIOJAHO B CIIy4asX, IPedyCMOTPEHHBIX (emepaTbHbIM
3aKOHOM, €CJIM OHO OTBeuaeT Kpurepusam kosutekTuBHoOro ucka. AIIK m KAC coxpansaioT
IepedyeHb CIIOPOB OTKPBITBIM, IIOCKOJIbKY €IMHCTBEHHBIM yCIOBMEM ABJISETCI COOTBETCT-
BlU€ 3adBJIEHNSA KPUTEPUAM KOJUIEKTMBHOTO MCKa. IIpencraBisgercs BepHBIM yCTaHOBIIE-
HIIe JICUEepIIBIBAIOIIETO IIepeYHs KaTeTrOpUIl CIIOPOB, II0 KOTOPBIM BO3MOKHO OOpalleHue
C KOJUIEKTVMBHBIM JICKOM, ITOCKOJIBKY OHO ITO3BOJIMT 130eKaTh HeOoIllpeleIeHHOCTI B 3TOM
BOIIPOCE, CYILIECTBYIOIIE]l B HACTOAILEE BpeMs MCXOMAA V3 IIOJIOKEHUA II. 3 CT. 225" ATIK,
KOTOPBIII IJIAaHUpYyeTcd IepeHecTy B HOBYIO cT. 46" AIIK u B c1. 42 KAC. C yueToMm m3io-
JKEHHOIO ITOJIOKEHMs IIpeIaraeMoro I. 2 4. 3 CT. 40' TTIK Bugarca HauboJee YOauHbIM
CII0cOO0OM 3aKpeIUIeHMs KaTerOp!il [eJl, IO KOTOPBIM BO3MOJKHO IIpebsIBJICHIE KOJUIEK-
TUBHOTO JCKa, 1 UX caeayer pacnpoctpannTb Ha AIIK 1 KAC.

OpHMM M3 npenycMaTpUBaeMBIX KPUTEPHUEB KOJIJIEKTMBHOTO MCKA ABJISAETCS MHOTO-
UJCJIE€HHOCTb TPYIIIbI JIMI, HO IIOHATME MHOTOYMCIEHHOCTM B KOAEKCaX TPaKTyeTcCd
no-pazHomy. B I'TIK MHOroumcieHHOCTb TpyInbl onpefensgercsa kKak 40 + 1, 8 AIIK - 5 + 1,
B KAC - 20 + 1. OueBugHa HEOOXOAMMOCTD YHUMUKAIUN IOHATUS MHOTOUYMCICHHOCTH
C y4€TOM TaKOT'O JOIOJIHUTEIbHOTO KPUTEPH, KaK 3aTPYJHUTEIbHOCTDh paspelleHns Tpe-
OoBaHMIT OTEHIIMAJIBHBIX YICHOB IPYIIIBI B MHAUBIAYaIbHOM Hopsake. IIpencraBisercs
NPAaBMJIbHBIM YCTAaHOBUTb MMHMMAJBHBIV COCTAaB IPYIIIBI B KOJNYECTBe He MeHee 40 Jumif,
MPUCOEAVHMBIINXCI K TPeOOBAaHMIO, UTO OyJeT COOTBETCTBOBATH IIPUBENCHHOMY KpI-
TEPUIO U ITO3BOJIAT UETKO PAa3TPaHMUMUTh IPOLECCYaJIbHOE COydacTue Ha CTOPOHE JCTIA
U KOJUIEKTMBHOE oOpallieHue.

ITIpennaraeMoe B 3aKOHOIIPOEKTE PETyIMpOBaHye He IIPOSCHAET, Ha KaKOJ CTaguy IIpo-
BepsieTcs COONMI0OfeHNe MUHMMAIBHOTO UMCiIa MIPUCOeUHYBIINXCA K Tpymme jui. Cormia-
cHO pasbacHeHUsAM BepxoBHoro Cyna P® mpumeHurensHo K cymiectsBytoneit cT. 42 KAC,
copepxamumuMcs B 1. 14 IlocranoBneHnsa Ne 36, UMCII€HHBIN COCTaB TPYIIIBI JOLKEH yCTa-
HaBJIMBAThCA Ha CTAAUM BO3OY)KIEHMs [eja, IIOCKOJBKY eClIM K 3asgBICHUIO IIPUCOEIN-
HIJIOCh HEJOCTATOUHO JIMII, TO €ro cJefyeT OCTAaBIATh Oe3 NBIDKeHMs. TakmMm o6pasom,
KpUTEpUII MUHMMAJIbHOJ YICIEHHOCTM YYaCTHUKOB B OTJIMYME OT APYTUX KPUTEPUEB,
IIpOoBepsIeMBIX Ha CTaAMM IIOATOTOBKM Jesla K pacCMOTpeHII0, oTHeceH BepxoBubiM Cymom
P® x TpeGoBaHMIM, IIpeIbIBIIEMBIM K KOJUICKTMBHOMY MICKOBOMY 3asBJICHIIO, HECOOIIO-
JeHe KOTOPBIX MPeIsSTCTByeT BO30YKIeHUI0 CyeOHOTO IIPOMN3BOACTBA.

l'oBopsa o mopsnke NpucoeAVHEHNd K IPYIIIE JIMI Ha CTaIUl IOJa4yM KOJUIEKTMBHO-
TO MICKOBOTO 3asBJICHN, CJIefyeT oOpaTuTh BHUMaHMe Ha To, uTo [TIK Gymer mpemycmart-
puBatb, a KAC yske mpemycMmarpuBaeT ABe (GOpMBI NPUCOEIVHEHNS: IIOAICAHNIEe TeKCTa
JICKOBOTO 3asBJICHNS U IIOflaua B INMCBMEHHOI (popMe OTHEIBHOrO 3asgBICHUSI O IIPUCOe-
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OMHEHNU K ncKoBoMy 3asBieHuo. B AIIK mpemmaraercs coXpaHUTh TOJIBKO OXHY (hopmy
IIpUCOeVHEHNS — I0auy B MIMCbMEHHO (popMe 3assBIeHNUs ML VIV PEIlIeHNsT HeCKOIb-
kux nuil. [IpuBeneHHOe pasiuune BieueT 3a c000II HEOOOCHOBAaHHOE OrpaHIUEHNe IIpaBa
YYaCTHUKOB apOUTPasKHOTO IIPOoIlecca IPUCOeMHUTHCI K KOJUIEKTUBHOMY MCKOBOMY 3asiB-
JIEHUIO ITOCPECTBOM ITOAICAHNS ero TeKcTa. [IpeacraBisercss COMHUTENBHO He0OX0au-
MocTb coxpaHeHMs B AIIK ykasaHus Ha «pellleHle HECKOJIBKIUX JIUI», IIOCKOJIBKY ITPOIecC
IPUCOEOMHEHN IIpeaIioyaraeT BbIpakeHe MHAUBIAYAJIBHON BOJIV IIPVICOeAMHAIOIIEroCs
JIMIa ¥ He JOJDKeH 00yCJIOBIMBATHCI ee COTJIAaCOBaHIEM C BOJIEi APYTMX Juil. B mpemara-
€MOI1I pefaKuum’ 4. 3 CT. 46! ATIK COXpaHsAeTCd UMeIoIeecd B U. 3 CT. 2251 ATIK TpeGOBaHI/Ie
0 TOM, YTOOBI IPUCOEAVHSIOIIMECS NI SBISLINCh «yUaCTHUKAMU IIPABOOTHOIIIEHUS, 113
KOTOPOTO BO3HIKJIO TaKoe TpeOGOoBaHME», UYTO IIPOTUBOPEUNUT YHUPUIIMPYEMBIM KPUTEPU-
SM TPYIIIIOBOIO JICKA I CBUIETEIBCTBYET O HEYTAUHOCTI MEXAHNUYECKOTO COeQVHEHU I10-
noxkenmnit ct. 42 KAC n ct. 225 AIIK.

B nensax paspereHns KOJIN3UY MHANBIAYAIBHOTO U KOJUIEKTMBHOIO 00pallieHus HOp-
MBI 3aKOHOIIPOEKTa IIpeayCMaTPUBAIOT, UTO JIMIY, OOpaTUBIIEMYCS C aHAJIOTMYHBIM Tpe-
foBaHMEM, MOKET OBITH IIPEJIOKEHO MPUCOEAVHUTHCS K KOJUIEKTUBHOMY MCKY; IIPU €ro
corytacuy TpeOOBAaHUS COEIMHSIIOTCS, a IIPU HECOTJIACUI PACCMOTPEHIe MHINBUIYIbHOTO
JICKa IPMOCTAHABJIMBAETCI [0 IPUHATHUS pPeLIeHNus 10 KOJIeKTUBHOMY McKy. IlomoGHoe
peryiupoBaHue obecreunBaeT COXpaHeHNe IIpaBa Ha CyAeOHyI0 3alllUTy AJIs JIAL, He IpU-
COeQVHUBIINXCSI K KOJJIEKTUBHOMY MCKY, HO OTHOBpPEMEHHO TpeOyeT, UTOOBI 3aKOHHAas
CHJIa pelleHNs 10 KOJUIEKTUBHOMY JICKY pacIpOCTpaHsaIach He TOJIBKO Ha JINII, IIPVICOETVI-
HUBILINXCA K IPYIIIIE, HO U Ha IIOTEHUMAIbHDIX UWJIEHOB I'PYIIIIHL

OpnHako mperofuIManbHOe 3HaUeHNe CyHeOHOIo pelleHUs IMeeT CBOM CyObeKTUBHbBIE
npenensl. Ecim B u. 2 cT. 64 KAC 3akpenseHa BO3MOKHOCTb paclpOCTPaHEHN IPeIoau-
LMAJIbHOM CHJIBI CYqeOHOro pellleHus Ha JIMI[ TOJ KaTeropuiu, B OTHOIIEHNM KOTOPOII
9TUM pellIeHNeM YCTaHOBJIEHBI 3HAUMMBbIe IJIs Jesia 00CTOATeNbCTBa, TO B cT. 69 AIIK u
cr. 61 I'TIK cyOBeKkTHBHBIE IIpefeibl MPeoaUIUN OTPAHNYMBAIOTCS JIMLAMY, YYaCTBOBAB-
LIIVMU B Aejle, II0 KOTOPOMY IIPUHATO pellleHre. 3aKOHOIIPOeKTOM BHeCeHNe M3MeHeHU
B cT. 69 AIIK u cr. 61 I'TIK He npenycMaTpuBaeTcs, HECMOTPsI Ha OUEBUIHYIO HEOOXOMM-
MOCTh 3TOTO, Belb B IIPOTMBHOM CJIyuae OOCTOSITEIhCTBA, YCTAHOBJIEHHBIE PeILlIeHUeM II0
JeJIy O 3all[uTe IpaB M 3aKOHHBIX MHTEPECOB IPYILIBI JINII, He OyAyT MMeTh IIPaBOBOTO 3Ha-
yeHUs U JINL, He BXOOMBIINX B rpyniry. [logaraem, uto HEOOXOIMMO 3aKOHOOATEIHHO
3akpenuThb nosuuno BepxosHoro Cyna PP, npusenennyio B 1. 17 IloctaHoBneHus Ne 36,
COIVIACHO KOTOPOIT IPM PACCMOTPEHUN MHAMBUAYATIBHOTO TPeOOBaHMS MOJKHBI YUUTHI-
BaThCS 0OCTOSITEILCTBA, YCTAHOBJIEHHBIE B PEIlIeHNN, IPUHITOM 110 KOJIJIEKTUBHOMY MCKO-
BOMYy 3asBieHMI0. Hecoriacue cyma ¢ 00CTOSTENbCTBAMY, YCTAHOBJIEHHBIMU B peIlIeHUN
Cy[a I10 KOJUIEKTMBHOMY MCKY, JOJDKHO OBITH MOTMBUPOBAHO.

B 3akoHOmpoekTe mpeaycMaTpuUBaeTCsa MPaBoO CyJa IO XOHATAICTBY JMIla, yIaCTBYIO-
LIero B JeJie, JI C Y4eTOM MHEHMNA CTOPOH IIepeITU K PacCCMOTPEHUIO AeJia II0 IIpaBUiIaM
TPYIIIIOBOTO IPOM3BOACTBA. 3[eCh BO3HMKAET BOIIPOC O TOM, KaK IIOCTyIaTh B 0OpaTHOII
curyaruu'. YseH rpymibl BCTyIIaeT B Hee 110 COOCTBEHHOMY YCMOTPEHUIO U B CUJIy IIPUH-
LMIIa JUCIIO3UTUBHOCTY He MOXKET OBITh OrpaHMUYeH B BO3MOKHOCTU CBOOOIHOTO BBIXO-
Ia M3 4yCja €€ WIEHOB, a 3HA4YNUT, HeJIb3S MCKIIUUTh CUTYalNIo, KOrga YMCJIO YJIEHOB
TPYIIIBI COKpAII[aeTCs ¥ CTAHOBUTCS MeHbIIle MUHUMAJIbHO HeobOxogmumoro. [Ipencrasis-
eTCd, UTO B 3TOM Cilydae IIOJAHHBIN MCK IIepeCTaHEeT OTBeUaTb KPUTEPUAM IPYIIIOBOIO

' Bapanos C. IO. Ykas. cou. C. 82.
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K «POCC/CKOMY HOPVIOVHYECKOMY >XVPHATIV>

JCKa, YTO IIO3BOJIAET CyAy IIepelT! OT IPYIIIOBOTO IPOM3BOACTBA B MHAVBUAYAJIBHOE
C coydacTyeM Ha CTOpOHe JCTLA' MO0 OCTaBUTH KOJUIEKTMBHOE JMICKOBOE 3asBJIeHIE Oe3
paccMOTpeHus.

Conep:xanne craTbu «IIpegcTaBUTENBCTBO 110 JeJaM O 3aIUTe IIpaB U 3aKOHHBIX MHTe-
pecoB rpymms! ani» (cr. 48' I'TIK, cr. 62' AIIK, ct. 57' KAC) Bo Bcex KogeKcax Ipefaraercs
CHeJaTh eAVHBIM. 9Ta CTaThd MOCIOBHO IIOBTOPSET cyllecTByromyw cr. 225" AIIK, otin-
yaeTcsl TOJIBKO pasMep IITpada, HaKJIagplBaeMOIrO Ha IIPeICTAaBUTENS 3a HeZoOpOCOBeCT-
Hoe BefeHue nmena. B cr. 48' [TIK ykasaHO, UTO IIpeacTaBUTENb AEVICTBYET OT CBOEro JMMe-
HJ ¥ VIMEHU TPYIIIBI JIMII, & 3TO IPeAIIoJIaraeT ero MpMHAIIEKHOCTh K UJIeHaM T'PYIIIIBL.
O ToM e uaeT peub B CTaTbe O 3aMeHe IIPeCTABIUTEIN, COIVIACHO KOTOPOII IIpeICTaBUTEIb
MOJKeT OBITh 3aMeHeH TOJIBKO APYruM wieHoM rpymnsl. OpHako m. 16 IloctaHoBieHMS
Ne 36 momyckaeT cuTyaIuio, IIpyu KOTOPOI IIpeACTaBUTEeIb TPYIIIIBI CaM WIEHOM 3TOI IpyII-
bl He sfBifeTcsa. C yueToM BBeIeHMS MHCTUTYTA IIPO(eCcCHOHaIbHOrO IIpeICTaBUTEIbCTBA
B KAC u nuckyccun o HeoOXOAMMOCTY BHeCeHNs aHaJIormyHbix nsmenennii B I'TIK u AIIK
3TOT BOIIPOC NpMOOpeTaeT 0COOYI0 aKTyabHOCTb.

[IpencraBisercss IpaBWJIBHBIM, UTOOBI MHTEpECHI TPYIIIBI B 00S3aTeJBHOM IIOpPSIKe
ObLIM 0OecIeueHbl KBAIM(UIMPOBAHHO IOPUANYIECKOI 3aIUITO, a 3HAUNT, UJIeHbI TPYII-
IIBI TOJDKHBI MIMeTh IIPaBO IIOPYUaTh BeJeHNe fAejla NMPodecCHOHAIBHOMY IIpeICTaBUTEII0
HEe3aBICIMO OT TOTO, SIBJISIETCS JIM OH WiIeHOM rpymnmnsl. llesecoo6pasHo mopydars BeeHue
Jesla He KOHKPeTHOMY JIMILY, & IOpMAMUECKOVl KOMIIAaHWM, MMeIOIell HeoOXOquMBbIe Op-
raHN3aLUMOHHBIE, MaTepUATIbHbIE PeCYpPChl I KOHCONMOAIMY TPYIIIbI, B3aMIMOAEICTBISA
C Heil B IIpolLiecce pacCMOTpeHMs feia. 3apyOeskHas IpPAKTUKa CBUJETEIBCTBYET O TOM,
YTO TPYIIIOBBIE MICKYM — 3TO MCKM OOJIBIINX aBOKATCKUX KAaOWHETOB, IIOCKOJIBKY TPeOyIoT
CYILIECTBEHHBIX MaTepUaJIbHBIX 3aTpaT Ha MHPOPMUpOBaHMe M BefeHme mpouecca’. Ecau
e IIpeJCTaBleHNe MHTEepPeCcOB IOpydYaeTcs JIMIY, He MMeIOIeMy IOpUINUECKOro obpa-
30BaHMs, TO HEOOXOAMMO IIPeAyCMOTPETh €ro 00S3aHHOCTh IIPUBJIEYb K yUYaCcTUIO B JeJe
npogeccroHaIbHOrO npeacraButess. OMHAKO 3aKpeIlyIeH!s TAKOTO ITOJIOKeHNS B 3aKOHO-
IIPOEKTe He IIpejIaraercs.

3aKOHOIIPOEKT He perylaMeHTHPYeT BOIIPOCHI paclpeesieHNs CyIeOHBIX PacXomoB, II0-
HeCEeHHBIX B XOJle¢ TPYIIIOBOTO IPOM3BOACTBA. BMecTe ¢ TeM 3TM BOIPOCHI MMEIOT 3HAUM-
TEJIBHYIO cllenn@uKy, Ha uTo ykaseiBau I'. O. AGosoHMH’ u obpalljas BHUMaHMe Bepxos-
Hell Cyn P® B n. 8 mocranoBnenus Ilnenyma or 21 auBaps 2016 r. Ne 1 «O HeKOTOpBIX
BOIIpOCaxX IpMMEHEHMs 3aKOHOHATEJIbCTBA O BO3MEILEHUM M3JEP>KeK, CBI3aHHBIX C pac-
CMOTpeHMeM Jeja» 1 KOMMEHTapMaIX K HeMy*.

B 3aKOHOIIpOEKTe M3JI0KEeHBI CIeAYIOLIe OCHOBAaHMA JJI IpeKpalleHNs ITOTHOMOYNIA
IIpeICTaBUTEIIS: OTKAa3 OT JMCKa ¥ TpeOOBaHMe OOJIBIINMHCTBA I'PYIIIBI, KOTOPbIE HE OXBa-
TBIBAIOT BCe BO3MOJKHBIE CUTYyallMV, HAIIpUMep CMepThb (puandeckoro jnna (MCTHA-IIpea-
CTaBUTEJIS) VIJIM JIMKBUIAIMIO IOPUANYECKOTO JINIIA, IIPeACTABISIOIINX MHTEPEChI TPYIIIIBI,
a TaKkKe He 3aKpeIUITIOT MeXaHM3M OIIpeJesIeHNs GOJIBIINHCTBA, KOTOPOe MOXKET PacCcum-
TBIBAThCS MICXOMAS M3 KOJMYECTBA YUACTHUKOB IPYIIIBI MO0 BEeJIMUYMHBI TPeOOBAHMIT KaXK-
JOTO U3 YJIEHOB I'PYIIIBI K OTBETUUKY .

! fpkos B. B. I0puauueckue $haxkTel B HUBIINCTHUECKOM Iporecce. M., 2012. C. 262.

? Tam xe. C. 252.

> A6oronun I'. O. IlpaBoBoit MexaHmsMm rpymmosoro ucka B CIITA // BectH. rpaxmaH. mporecca. 2015. Ne 3.
C. 190.

* Pasovsikonos E. C., Tapacos 1. H., Xanamoe C. A. Vkas. cou. C. 157.

° fpkos B. B. I0pmamueckue GakTel B LMBUINICTIYeCKOM mponecce. C. 257.
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[Ipenmaraemsre ct. 48° I'TIK, ct. 62° AIIK, cr. 57 KAC BOo MHOrOM 3aMIMCTBYIOT ITOJIOKE-
Hug ct. 2257 AIIK. CorsacHo UM yBegoMIIeHMe 00 OTKase IpeCTaBUTeN s TPYIIIBI OT 3asB-
JIEHHOTO JICKa ITPOM3BOANTCS IIOCPECTBOM BBIHECEHUS OIIpeesIeHNs CyAa 00 OTIOKeHU
cyne6Horo pasoupatensctBa. [TIK 1 KAC nmpenycmaTpuBaioT HampaBieHMe TaKOTO OIIpe-
neneHus BceM uieHaM rpymnbl; AIIK mpemaraer BO3JIOXUTH Ha IpefCTaBUTENsS 00s3aH-
HOCTB YBEJOMMUTH WIEHOB I'PYIIIBI O BBIHECeHHOM ompeneneHun. [lomyuaercs, uro mo I'TIK
n KAC mpencraBuTenb, OTKa3aBIINMIICS OT MCKA, PAaKTUUECKM C STOTO MOMEHTa BhIOBIBAaeT
13 JleNa, TaK Kak Ha CyJ BO3JaraeTcs 00sI3aHHOCTb I10 M3BEIeHUI0 ITPYIIIIBI O COCTOSIBIIIEM-
cs OTKase M JajbHeNIINe AeJICTBUS 3aBUCAT OT TOTO, pacloJiaraeT JIM CY[X CBeIeHUIMIU
0 IoJly4eHuu omnpeneneHnda BceMu uieHamu rpynnsl. [Io AIIK npencraBurens npomosnka-
eT B3aMOJeJICTBIE C TPYIIIION, HAIIpaBJIds YieHaM IPYIIbl yBeJOMIIeHNIe O CBOEM OTKase
OT JICKa M IIPeJCTaBIAd CyAy JAOKas3aTeJbCTBa TAaKOTO HaIpaBJIeHIA.

[IprBeeHHBIE ITOJIOXKEHNSI He COTJIaCOBaHbI U TpeOyroT yHupmKanmmu. B kauectse menn
3aKOHOIIPOEKTa KaK pa3 M 0003HAUeHO yCTpaHEeHNe pasjiMumil B IIPaBOBOM peryJupoBa-
HIM OJHOPOIHBIX II0 CBOEN IOPUAMYECKON NPUPOJAE OTHOIIEHUI, KOTOPbIE B COOTBETCT-
BUM C IIPABOBOI mo3umueil, BeipakeHHoM B [locranoBnennu Koucruryumonsoro Cynma PP
oT 1 mapra 2012 r. Ne 5-II, mosKHBI peryamupoBaThCd OOMHAKOBO.

B mpepniaraeMbIX CTaThsIX CPOK [JI 3aMeHBI IIpeICTaBUTEINS COCTABJIAET JBa Mecdlla
(8 AIIK) u 15 pabounx aueit (B ITIK n KAC). Ilociegunit cpok IBHO HEJOCTATOUEH C yue-
TOM CPOKOB JOCTaBKM ITOYTOBOJ KOPpeCHOHOeHUUM U TpebyeT yBenmdeHwus. [Inannpye-
Mble HOBOBBeIeHIs He IIPeIyCMaTpUBAIOT Oojiee MIMTEIbHBIX CIIENMATbHBIX CPOKOB IS
paccMOTpeHMs KOJUIEKTMBHOTO JCKA, YTO HAJO OLIEHUTh KaK HEIOCTATOK 3aKOHOIIPOEKTa.
Coxpanenne B I'TIK u KAC munsa paccMoTpeHNsS KOJUIEKTUBHBIX MICKOB OOIIIMIX CPOKOB pac-
CMOTpEHMSI MHAMBUAYAIbHBIX OOpallleHUIl IIPeCTaBIsSIeTCsS HelPaBUIbHBIM, IIOCKOJBKY
CPOK pacCMOTpEeHM Jejla JOJDKEH YUMTBIBATh BpeMs, He0OXOaMMoe IJIs B3aIMOAEVICTBUS
cyna, IpeACcTaBUTeNs M IPYIIIBI JIUI], B TOM YICJIe BpeMs IJI IPUCOeAMHEHN K IpyIIIIe
(ee dpopmupoBaHUs), HOBeOEeHNS 3HAUMMON MHPOpPMAUNM II0 AeNy A0 WIEHOB TPYIIIBI,
ITOJIyUeHNs WieHaMI TPYIIIbI OIIpeaeIeH NI Cyaa, HarpuMep o6 oTKase IpeaCTaBUTENS OT
UCKa U M30paHuM MMM HOBOTO IpefcraBuressd, u T. I. Ceituac B cuiy 4. 2 cr. 225 AIIK
CPOK pacCMOTpPEHUS I'PYIIIIOBBIX VICKOB COCTABJIAET IIATh MeCSIleB. ITOT CPOK IIpeCTaBIA-
eTCs pa3yMHBIM VM YUUTHIBAIOINVUM CIEeIMU(UKY MOATOTOBKM M PACCMOTPEHMUS KOJIJIEKTIB-
HBIX JICKOB.

[Ipennaraemsre cr. 131" TTIK, cr. 125! AIIK, ct. 125" KAC («TpeGoBaHus K KOJIEKTUB-
HOMY MCKOBOMY 3asIBIEHMIO»), TI0 CYTH, MAEHTUYHBI ¥ IIOJHOCTHIO BOCIIPOM3BOIAT IIO-
JokeHNs cymectBytoleit cr. 225" AITK. PasHouTeHns oOHapyXMBAIOTCS TOJIBKO B YaCTU
ITaHHBIX, KOTOpbIe UACHTUDUIMPYIOT UIeHOB IPyIIIbl. CMBICI 3TUX Pas3INUNil HETIOHITEH,
IIOCKOJIBKY TpeOOBaHUS K JaHHBIM B3BICKATeJNs B MCIIOJIHUTEIbHBIX JIMCTAX, BbIIaBaeMbIX
apOUTpPaKHBIMU CYJaMU U CydaMM OOIIell IOPUCINKIINY, eINHBI.

ocmoBHOe 3aMMCTBOBaHME TPeOOBAHUIT K KOJUIEKTUBHOMY 3asiBiIeHMIoO u3 cT. 225" AIIK
TaKKe HEKOPPEKTHO, IIOCKOJBKY OHM IIPOTMBOpedaT KPUTEPUIM TI'PYNIIOBBIX MCKOB. Co-
IJIACHO IIpefJjlaraeMbIM CTAThSIM B 3asBJIEHNUM JOJDKEH OBITh yKas3aH KpYT JIMI[, YUacTBY-
IOIMX B IIPABOOTHOIIIEHNN, M3 KOTOPOIO BO3HUKIIN CIIOp MM TpeboBaHMe, a KpUTepUeM
TPYIIIOBOTO VMICKA BBICTYIAeT OTHOPOTHOCTh TpeOOBaHMIA, a He ydacTHe VICTIIOB B OTHOM
MHOTOCYOBeKTHOM IIPABOOTHOIIEHNM € OTBeTYMKOM. OOs3aTeIbHOCTh TAKOrO yKasaHUS
MCKIIIOYAeT PacCMOTpPEHNME OJHOPOIHBIX TPeOOBAHUIL, €CIM VCTI(bI He SBJISIOTCS Yy4acT-
HIUKaMI €MHOTO IIPAaBOOTHOILIEHNA. B MTaHHOM cilydyae OueBUIHO CMelleHVe KOHIIeTIIIIA
TPYIIIIOBBIX (KOJIJIEKTUBHBIX) MCKOB.
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[Tonaraem, uTo B UMCIO 00s3aTeIBbHBIX TPeOOBAHNUIT K KOJUIEKTMBHOMY MICKOBOMY 3asiB-
JIEHUI0 HeOOXOAMMO BKIIIOUNUTH YKa3aHMe B KOJUIEKTMBHOM OOpall[eHUN JInia, KOTOPOMY
IIOpYy4YeHO BeJeHNe [ela OT MMEeHU TPYIIbI, C MCKIIUEeHIEeM aHAJOTMUHOTO ITOJIOKEHIS
u3 cr. 40! I'TIK un cr. 42 KAC.

[Ipenmaraemsre cr. 150" I'TIK, cr. 135" AIIK, cr. 135' KAC («[leitcTBus Cyaby mpu IOA-
TOTOBKE Mesia O 3all[uTe IIpaB M 3aKOHHBIX MHTEPECOB TPYIIIBI JNUII K CyZeOHOMY pas-
OMpaTeIbCTBY») OCHOBAHBI Ha ITOJIOXKEHUX cyluecTByforteit cr. 225" AIIK, Gosnee Toro,
npennaraemas cT. 135" AIIK eyt mgentuyHa. B . 1 4. 1 3Tux crareil K MOATrOTOBUTEIbHBIM
IOEeVICTBMAM OTHECEHO OIIpefesIeHle XapaKTepa CIIOPHOTO IIPAaBOOTHOIIEHN S, YTO OIATH OT-
ChITAeT K KOHILIEIIUY eVHOTO IIPAaBOOTHOIIIeHNS, KaK 1 ImojokeHme 1. 4 u. 1 ct. 150" I'TIK,
m 4 u. 1 cr. 135" KAC m . 3 u. 1 cr. 135" AIIK. B Gosee paHHUX IpOoeKTaX yKa3bIBaJIOCh
Ha HeoOXOAMMOCTb OIIpeesIeHNsT XapaKTepa CIIopa, a He IIPaBOOTHOIIEHNsI, UTO OTBEYAJIO
KOHIIETII[Y OJHOPOTHOCTYU TpeOOBaHMIL.

O6pairaer Ha ce6s BHMMaHUe 1 TO, uto B mpoekrax cr. 150" ITIK, cr. 135" KAC, B oT-
sunme ot cT. 135" AIIK, He pacKpsIBaeTcs copmeprKaHue MPeIoKeHNI O IPICOeqMHEeHUN
K TpeOOBaHUIO IPYIIIBI JINII, (GOpMa U YCIOBUS €ro pasMelleHNs, TOTHa KaK HOpMaTIBHOE
3aKpeIUleHle TaKUX TPeOOBAaHUII MPeNCTABISETCS JKeJaTeNbHbIM 1 Ja)ke HeOOXOOVMBIM.
B mpoexkrax ct. 150" ITIK, ct. 135" KAC npenycMaTtpuBaercss BO3MOKHOCTh HaIIpaBJIEHISI
3aABJI€HNS O INPUCOENVHEHUN K TpyIIe IpeACcTaBUTENI0 I'PYIIbI UM HEIOCpPeICTBEHHO
B cya. Takoe perynmpoBaHme Ka)KeTcsl HEBEPHBIM, IIOCKOJIBKY MOKET IIPUBECTH K Je30pra-
HU3aun npouecca GOpMUPOBAHUS TPYIIIBI BCIEACTBIE TOTO, UTO IIPEACTABUTEND TPYII-
bl OyeT BBIHY)KIEH IOCTOSHHO CBEPSITh MMEIOIYIOCS y Hero MHGOPMAIUI0 O COCTaBe
MIPUCOeQMHMBIINXCS NI ¢ MHpOpMaIer, KOTOpoil 00JagaeT CyHd, UTO 3aTPyTHUTETHHO
B CJlyyae MacCOBOCTM OOpallleHMil IOTEeHIVAJIbHBIX WJIEHOB IPyIIbl. [IpaBMIbHBIM OBLIO
OBl BO3JIO’KeHNE Ha IIpeICTaBUTeNs 00513aHHOCTY 10 (pOPMUPOBAHUIO IPYIIIBI, YTO IIpea-
IojlaraeT ero B3aMOJENCTBYE KaK C IIPMCOEeAVHUBIUMMIUCA K IPYIIIe JIMLIaMI, TaK I C ee
IMOTeHUMAJIBHBIMI WIeHaMI; CY/ JKe TOJDKEH B3aMOEeICTBOBATh VICKIIIOUUTENIBHO C IIpej-
CTaBUTEJIeM, KOTOPBI BBICTYIAeT OT MMEHY BCEJ IPYIIIBI U IIPEACTABIIIET ee MHTePeCH.

B 3akoHOmpoekTe IpemyaraeTcs AOMOJIHUTH CTAaThbU, OIIPeNeSIolIe Ccoaep:KaHue pe-
mrenus cynpa (cr. 198 I'TIK, cr. 180 KAC, cr. 170 AIIK), HOBBIM IIyHKTOM, COTJIACHO KOTO-
POMY B Pe30JIOTMBHYIO YacTh PellleHNs 10 Jey O 3allyTe IIpaB 1M 3aKOHHBIX MHTEPECOB
IPYIIIBI JOJKHBI BKIIOUATHCSA BBIBOJABI B OTHOLIEHNUM Ka)KIOTO M3 WIEHOB Ipynusbl. Takoe
TOIIOJIHEHVE SIBJISETCS BKHBIM U IT03BOJISET PACIPOCTPAHUTH BO3MOKHOCTY I'PYIIIIOBOTO
IIPOM3BOACTBA HA VICKM HE TOJIBKO O IPU3HAHUM, HO M O IPUCYKAEHUN, KOTIa KOKIOMY
13 WIEHOB I'PYIIIBI OydeT MPUCYKOAThCs KOMIIEHCAIUS VIV MHasl JeHe)KHasd CyMMa.

O603HauMM ellje HEKOTOpPbIE CYIIIeCTBEHHbIE HEJOCTATKY 3aKOHOIIpOoeKTa. B HeM mpen-
JlaraeTcsl BBeJleHMe aJbTepPHATUBHOI ITOJCYIHOCTY KOJUIEKTMBHBIX JICKOB ITOTpeOuTeseit
(u. 7 cr. 29 I'TIK), uTo HempmeMIeMO ¥ IPOTMBOPEUNT CAMOJ KOHI[EIIIVN TPYIIIIOBOTO
ncka'. I]eqp rpynmoBhIX MCKOB — KOHCOJMMAALMS TpeOoBaHMII OOIBIINX MACC IOCTPaaaB-
[IMX JIUI B OJHOM CyAeOHOM IMPOM3BOMACTBE I 00eCIeueHnsT UX PaBHOI 3aruuThl. [[is
KOJUJIEKTVBHBIX OOpaIlleHUIT JOJIKHA OBITh YCTaHOBJIEHA MCKIIOUNTENbHAS ITOACYIHOCTD —
II0 MeCTy HaxOXXIeHMs OTBeTuMKa. [IpuBieyeHne K mesry GOJIBIIOTO KOJIMYECTBA YUACTHI-
KOB CO3[aeT TPYIHOCTY AJIs OIIpefiesIeHNs X MeCTa KUTEIbCTBA, a YK TeM OoJiee MecTa UX
IpeObIBaHUS, & IMEHHO 3TU KPUTEPUN MPeJIaraloTcs M YCTAHOBIEHUS TEPPUTOPUATD-
Holl noacynHoctu. He MeHee HeompeneleHHBIM SBIETCS KPUTEPUI MeCTa MICIIOJHEHUS
JOTOBOpA, ITOCKOJIBKY HApYIINUTENeM IIpaB (OTBETUMKOM) MOYKET BBICTYIIaTh OPraHM3aLN,

! fIpxoe B. B. Opuamueckne ¢axtel B uBuuncTinueckoM mporecce. C. 251, 252.
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MMeIoIl[asi Pa3BeTBIECHHYI0 CeTh (UIMAJIOB, IIPEICTABUTENBCTB, O(UCOB, CTPYKTyPHBIX
IOJpaseseHNIt, M COOTBETCTBEHHO BCe OHU MOTYT CTaTh MECTOM VICIIOJHEHMS OJHOTUII-
HBIX JOTOBOPOB ISl JINL[, MUMEIOIIUX OJHOPOIHbIE TPeOOBAHUSI K OTBETUMKY.

B 3akoHompoexTe 000JieH BHUMAHIEM Ba)KHBINI BOIPOC O IPOIECCYaNbHBIX IIpaBax
U 00S3aHHOCTAX UWIEHOB I'PYIIIBI, HEIIOCPEACTBEHHBIX HOCUTEJEell MaTepUaJbHBIX IIPaB,
B 3aIlUTy KOTOPBIX IIOJAaeTCd KOJUIEKTMBHOE MICKOBOE 3adBiieHue. ['pynnoBoe Mpon3BoaCT-
BO He MO)XeT 00eCIIeuNTh ITOJIHOI[EHHOEe yUacTue B CyeOHOM pas3OmparebCTBe BCeX JINILI,
MIPUCOEAVHMBIINXCS K TPeOOBaHMIO, ¥ IPEIOCTABUTh MM BeCh CIIEKTP IIPOI[ECCyaTbHBIX
IIpaB, KOTOPBIMY HAJEJSIOTCA CTOPOHBI B MHAMBUAYAJIBHOM ITpom3BoacTBe. B 1. 16 Ilocra-
HoByteHMA Ne 36 CKasaHO, UTO UJIE€HBI TPYIIIBI BIIpaBe 3HAKOMMUTBCS C MaTepralaMu Oea,
JleJIaTh 113 HUX BBIIVCKY, CHUIMATbh C HUX KOIMV, OHJ He M3BEILIAIOTCS O BpeMEHU U MecCTe
IIpOBeeHNs CyAeOHBIX 3aceaHNil I He IPUHUMAKT B HUX HEIIOCPEICTBEHHOTO yJYacCTMs.
[IpencraBnsgeTcsa NpaBUJIBHBIM PacCIpOCTPAHUTD 3TY MO3UIMIO HA pACCMOTpPEHNE BCeX KOJI-
JIEKTMBHBIX JMICKOBBIX 3adBJIEHUII, 3aKpelB ee HOPMATUBHO.

Ho maske Taxkoil orpaHMUeHHBIT 00BEM IIPOIECCYATbHBIX IIPaB MOXET 3aTPyIHNUTH pac-
CMOTpeHMe [ejla IIPM MacCOBOCTY yUACTHUKOB. Bo3MoxHO, 6ojiee MPaBUIBHO IIPERYCMO-
TpeTh pa3MellleHNe BCeX MaTepUajoB [eja O 3all[ATe IIPaB, CBOOOI U OXPaHsIEMBIX 3aKO-
HOM WMHTEPECOB TPYMIIbI JUI Ha OQUUMATBHOM caiiTe Cyda, pacCMaTPUBAIOILIETO IeJo,
B peXMMe CBOOOJHOIO HOCTyHIa. JTO IO3BOJIIO OBl IIOTEHIVAJIBHBIM UWIEHAM IPYIIIIbI
CBOEBPEMEHHO y3HATh O IIofaue KOJUIEKTMBHOTIO JICKA U IPUCOEAUHUTHCA K HEMY, a yKe
MIPUCOEeIVHMBIINMCS JIMI[AaM — OIIEPAaTMBHO II0JyYaTh IIOJHYIO M JOCTOBEPHYI MH)OP-
Maluio O OBVDKEHUN Jea, OLleHNBATh Pa3yMHOCTh M JOOPOCOBECTHOCTD [EVICTBUII UCTIIA-
IIpeICTaBUTE.

B mesioM moso;KMUTENIbHO OLleHMBas NIpeiloKeHHbIT MuHNucTepctBoM octuruu PP 3a-
KOHOIIPOEKT, B KOTOPOM IIpeIIPMHATA IOIBITKA YHUMUKALII IIPOIeCCyaIbHOTO 3aKOHO-
JaTeNbCcTBa B cdepe 3alUThI IIpaB, CBOOOA M OXpaHIEeMbIX 3aKOHOM WMHTEPeCOB I'PYIIIIbI
JINL, IIoJIaraeM, uto peopMUpOBaHNUE He MOJDKHO CBOAUTHCS K MEXaHUUYECKOMY OO0Bemu-
HEHUIO HOPM Pa3jIMUHBIX KOJEKCOB 0e3 OCMBICIEHNS 11 aHaIN3a BHYTPEHHIX B3aIMOCBS-
3eil peopMUpyeMBIX IOJIOKeHUIT, Oe3 yuera IpaBoBbIX mosuuuit Bepxosuoro Cyma PO,
IIOCKOJIBKY 9TO MPUBOAUT K OOBEIMHEHWUIO B3AaMMOMCKIIOUAOIINX ¥ IIPOTUBOPEUAILINX
IPyT OPYTy KOHIENTYaJIbHBIX MOJeJIel TPYIIIIOBBIX ICKOB I B KOHEUHOM CcUeTe K CHIDKe-
HUIO0 3 (PEeKTUBHOCTY peanymsaluy IpejjaraeMoro B 3aKOHOIIPOEKTe ITOpsSAKa pacCMOTpe-
HUS KOJIJIEKTUBHBIX MICKOB.
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LEGAL REGULATION OF THE BUSINESS REGISTER
SINCE 1950 AND IN THE PRESENT DAY
IN THE SLOVAK REPUBLIC
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The article deals with the historical development of the Business Register which have been taking
place in the territory of the Slovak Republic since 1950 and with the contemporary legal regulation
of the Slovak Business Register. The Business Register has been amended and re-codified during
almost 70 years several times. Significant milestones are the separate Act on the Enterprise Register
dated 1950, the subordination of the legal regulation of the enterprise register under the Economic
Code and later under the Business Code after the regime was changed as well as the change of its
name to the Business Register. In the present day, the Business Register is regulated by several legal
regulations — the Business Code, the Civil Non-Dispute Procedure Code, the Act on the Business
Register and the Decree of the Ministry of Justice stipulating specimen of forms for filing motions
for making the entry into the Business Register and a list of documents which must be enclosed
to the motion for the entry. The article presented «only» summarizes facts using tools of legal com-
parison to highlight the context of the progress of individual legal amendments made throughout
the specified time period up to the present.

Key words: business, register, regulation, Slovak

ITPABOBOE PEI'YIMPOBAHHME KOMMEPYECKOI'O PEECTPA
B CJIOBAIIKOM PECIIYBJIMKE
C 1950r. I1I0 HACTOAIIEE BPEMA

Bennmosnuosa SIna Ciauneka

Acnupant Yauusepcutera Mares Bena (Baucka Beicrpuiia, CiroBakus),
e-mail: j.bedlovicova@gmail.com

B cmamve paccmampusaromes ucmopusi paszsumusi Kommepueckoeo peecmpa na meppumopuu
Crnosayxoti Pecnybnuxu Hauuuas ¢ 1950 2. u Oelicmeynujee npagosoe pecynuposanue Kommep-
ueckoeo peecmpa 6 cmpaue. 3a npowedwue noumu 70 wem Kommepueckuii peecmp npemepnes
3HAUUMebHble USMEHEHUS U HecKOIbKo pa3 Ovbll 3aH060 Koougpuyuposan. Cpedu 6axcHbix 6ex
6 paseumuu Peecmpa MOMHO 6bi0eumb npuHsmue omoenvHozo 3akoHa o Peecmpe xomnanuii
1950 e., sxnroueHue Hopm o Peecmpe xomnanuii 6 IKoHoMuueckutl KOOeKc, a NOCie CMeHbl Per -
ma — 6 Kommepueckuil kodexc u ezo nepeumernosanue 6 Kommepueckuii peecmp. B nacmosuyee
spemsa Kommepueckuii peecmp peznamenmupyemcs psaooMm npasovix aKmoe, cpedu KOmopvix —
Kommepueckuii kodekc, I'paxcdanckuil enecyOeOHbviil peeramenm, 3akon o Kommepueckom pee-
cmpe, a maxxe Ykaz Munucmepemea rocmuyuu, onpedensrouuil o6pasyvl 61ankog 0s nodauu
3as160Kk Ha peeucmpayuro 6 Kommepueckom peecmpe u nepeueHv 0OKYMEHMOS, KOMopvie Heoo-
X00UMO NPUTONUMb K 3as6Ke HA peeucmpayuro. A6mop ¢ NOMOWbI CPAEHUMETbHO-NPAEOE020
Mmemooda 0606waem ceedeHusi 0 NPUHAMUU OMOETbHBIX 3AKOHOOAMETbHbIX USMEHEHUT.

Kimouesvie cnosa: 6usnec, peeucmp, pezynuposarue, Cnosaxus
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1. Introduction

The contemporary institute of the Business Register has been amended several times since
its introduction. They originated in guilds which date back to 11" up to 13" century and
were maintained according to the place of guilds'. The guild lists were maintained by a guild
notary and could be made into the guild only after special requirements were fulfilled. Guild
membership and entitlement to practice craft was proved by the entry in the guild list.

The development of the society, businesses, and monopolies in guilds caused that the in-
stitute of guild became insufficient. Thus, legislative amendments were made in the 19" cen-
tury — Guilds were cancelled, and Act Ne 37/1875 Business Code was adopted in Hungary.
It introduced the term business register, obligatory registration, the public of the Business
Register, an official business journal -«Kozponti Ertesito» (The Central Notifier), etc. The
legal regulation of the Business Register was advanced, and some its basic elements are ef-
fective even today.

The legal regulation had been effective by 1950 via reception statutes Ne 11/1918 Coll.
on the establishment of the autonomous Czechoslovak state and Act Ne 1/1939 Coll. on the
autonomous Slovak state with minor differences or new legislation supplementing the legal
regulation of the business register. It is worth mentioning for example Decree Ne 397/1919
Coll. of the Government of the Czechoslovak Republic, which amended legislation on the
publication of the entries made in the Register, and Act Ne 89/1942 Coll. on the Deletion of
Ceased Companies from the Company Register by virtue of office. In 1950, Act Ne 100/1950
Coll. on the enterprise register was adopted in 1950 when the business register and the reg-
ister of communities were substituted by a single register — the enterprise register.

2. Enterprise register

In 1950, Act Ne 100/1950 Coll. on the enterprise register? was adopted. Compared to the con-
temporary Act on Business Register, it was much briefer. The legal regulation of the Busi-
ness Register was limited to 16 articles whereas 4 articles contained transitional and final
provisions. The wording of articles was much more concise, too.

The Act strictly defined the entities for which it was obligatory to register into the en-
terprise register. National, state and communal enterprises, as well as people’s co-operatives
and joint-stock companies, had to register into the enterprise register. It was compulsory
to file a motion to enter a record of a company into the register without undue delay, i. e.
a specific deadline was not determined. The Act stipulated a sanction — a monetary fine —
for the breach of that obligation. If the motion for entering a record of the company into the
Register was not filed even upon a request of the court, a person was compelled to meet it
obligation by being given a fine amounting to 50,000 K¢s. However, the sanction was facul-
tative, and it was up to the discretion of the court whether the sanction is imposed or not
and in what amount.

Substantive and local jurisdiction was already defined in Section 2 of the Act. The en-
terprise register was maintained by district courts in a seat of the regional court in case of
enterprises which had their seat in a judicial circuit of that court. Such legal regulation of
registration courts is still effective in the present day. Under the Act, district courts which
dealt with an agenda of the enterprise register were titled «registration courts».

The specification of data which had to be recorded was brief and general compared to
the current legal regulation. In case of all enterprises, what was recorded into the Register

! For instance, the first guilds originated in Germany already in 11" century.
2 URL: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1950/100/19581107.
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is the way and time of the incorporation, a name, a seat and bodies authorized to represent
the enterprise and members thereof as well as the way how they represented it and signed
the documents on its behalf. Concerning the people’s co-operative, it was also obligatory
to register the amount of membership share, the way how members repay it and how they
contribute to the payment of deficit. Regarding the joint-stock company, the amount of reg-
istered capital, a nominal value of stocks and the type thereof had to be registered as well.
Next, procuration and branches were also entered into in the Register. However, the above-
mentioned list of registered data was not final because the registered court was authorized
to record the facts which were not explicitly specified under the Act into the enterprise
register under its discretion if it was required by the purpose of activities carried out by
the public registered in the enterprise register. Thus, data which had to be recorded were
specified by legislation, and they were obligatory. However, legislation allowed also faculta-
tive data which were not specified in detail and the content thereof depended on judicial
discretion.

The regulation of the enterprise register dealt with the effects of the entries, too. A prin-
ciple of positive material publicity was expressed in such way that once the entry was
recorded into the enterprise register and announced, the ignorance of the record became
no excuse. The fact which was not recorded could be enforced only against a person about
which it was proved that he or she knew about the fact. Negative material publicity was
specified by Subsection 3 Section 5, which stated that a person in whose matter the entry
was made cannot object to a person acting in reliance on the registered entry saying that
the entry does not correspond to the truth'.

A proceeding before the registration court was not directly specified by legislation. In
such matters, the Act referred to generally binding legislation on court proceedings in non-
dispute matters, unless stipulated otherwise by the Act on the enterprise register.

3. Legislative regulation of the enterprise register in the Economic Code

In 1964, the Act on the Enterprise Register was repealed, and the regulation of the enterprise
register became subject to Act Ne 109/1964 Coll. the Economic Code?. The Economic Code
did not amend the conception of the Business Register. It took the name enterprise register
from the previous legal regulation. At the time when the Act was adopted, the regulation of
the enterprise register was limited only to 6 quite brief sections which were gradually ex-
tended to 10 sections, what eventually reflected the changes in and the needs of the business
environment that was developing throughout the long period when the Economic Code was
in force. Therefore, the author considers it to be purposeful to compare the first version of
the Economic Code with its latest wording before it was repealed.

As already mentioned, the part about the register was very concise in the first version
of the Economic Code. What had to be registered was state economic organisations, co-
operative organisations and the economic undertakings of social organisations as well as
other organisations, if specified by legislation, including branches. Compared to its preced-
ing version, significant amendments were made especially to the language formulation of
individual organisations. It follows that the term business/register, as well as the nomencla-
ture of organisations, were evolving.

! The language is taken from the wording of the Act and it reflects the language acts used in that period. The
author did not edit the wording for the sake of authenticity.
2 URL: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1964/109/19911220.
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Amendments were made also to data which had to be recorded. The possibility to record
facultative data was repealed, and a legal definition of branch added, what was a significant
change compared to the Act on the Enterprise Register. Thus, the register included types
of undertaking, an incorporation date, a name, a seat, statutory bodies (with positions and
names) and the way how statutory representatives signed on behalf of the undertaking. In
case of co-operative organisations, what was also recorded is how members contributed to
the payment of deficit incurred. In case of branches, it was required to enter a name of the
establishment, its seat, a name and a seat of an organisation which the branch was a part of
and its director’s name. If the branch was seated outside a circuit of the registration court
competent to enter the record of the organisation, it was registered also at a relevant regis-
tration court according to the seat of the branch. The record was made also of any change
of the above-mentioned data or the cessation of existence thereof, the termination of the
undertaking, the entry of organisation into liquidation and a liquidator.

The register was also maintained by a district court located in a seat of regional court
(the registration court) in case of organisations which had their registered office in a circuit
of the regional court concerned. The government had the authority to decide that the reg-
ister would be kept by another body. The above-mentioned is a very interesting image of
how the whole register agenda could be transferred to a body which was not determined
under the legislation, even though the facultative one. Eventually, the competence of regis-
tration courts in the agenda could eventually be terminated and transferred to the body or
several bodies selected by the government, as there were multiple registration courts. It is
necessary to highlight that implementing rules could stipulate that the register of several
regional court circuits was to be maintained by a single court. In the author’s opinion, the
whole mentioned legal regulation of registration courts is confusing, as the Act defined reg-
istration courts but eventually they did not have to perform the agenda of the register at all,
and their agenda could be performed by other bodies which were not clearly defined in the
Economic Code (based on the Government’s decision or under implementing regulations).

Regarding the effectiveness of entries, facts recorded in the register took effect in relation
to all organisations and persons as of the day on which the entry was made. If some fact
(the change or deletion thereof) was not entered into the register, one could not claim for
the fact against other organisation or person except the case where they knew about these
unregistered facts.

The proceeding was not directly specified by the provisions for the register in the Eco-
nomic Code, i. e. the Code did not even refer to regulations on civil proceeding. It is neces-
sary to mention that the civil proceeding was regulated at that time by Act Ne 99/1963 Coll.
Civil Procedure Code.

However, various amendments were gradually made to the register, what was evident
also in the last effective legal regulation of the Economic Code. The last regulation of the
register was extensive. Also, a natural person entitled to carry out a business activity un-
der special legislation found its place in the register, even though in separate parts thereof.
Commercial companies started to be registered into separate parts of the register, too. What
was in general recorded in the register was state enterprises, co-operatives, joint enter-
prises, economic establishments of civic associations, small plants having legal personalities
belonging to national committees, national committees which carried out business activity
in small plants without legal personality, Czechoslovak State Railways, undertakings busi-
ness, commercial companies and other entities specified by legislation. Branches and other
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organisational units specified by special legislation were also registered. However, the Act
provided also a negative specification. It defined organisations which were not to be entered
into the register. State Czechoslovak Bank, the Central Board of Co-operatives, associations
of cooperatives and possibly other organisations were not recorded in the register. Legisla-
tion on the incorporation of other organisations could stipulate that the organisations shall
not be entered into the register.

The last effective wording of the Economic Code enacted that the register shall be main-
tained by courts referred to as «registration courts». The competence of courts in matters
regarding the register was defined by separate legislation. The last legal regulation did not
directly specify the competence of the registration courts in the Economic Code, as it was
done by the previous regulation, but it referred to separate legislation.

As regards the effectiveness of entries, no amendments were made compared to the pre-
ceding regulation, i. e. the facts recorded in the register took effect in relation to all organ-
isations and persons as of the day on which the entry was made. If some fact (the change or
deletion thereof) was not entered into the register, one could not claim for the fact against
other organisations or persons, except the case where they knew about these unregistered
facts.

Compared to the first Economic Code, its last version specifically named the act under
which the proceeding was to take place. Instead of a general phrase which read «legislation
for court proceedings in non-contentious matters» which had been included in the Act on
the register, the amendment stipulated that the provisions of the Civil Procedure Code shall
apply to the matters of the register. Its provisions for procedure measures were applied also
to matters where a court request was not satisfied.

The re-codification of business law brought a new code as well as amendments to the
Business Register. Act Ne 513/1991 Coll. the Business Code' substituted the term register
with a new term which is still effective today — the Register. Simultaneously, legislation de-
fined it for the first time as a public list which includes entries of data about entrepreneurs
or other persons specified by law. It is possible to state that the regulation of the Register
was not extensive — it was defined only by 8 paragraphs under the first wording of the Busi-
ness Code.

The localization of provisions for the Register was amended, too. The last version of the
Economic Code consisted of twelve parts, and some of them were divided into «Part A»,
«Part B» or «Part C». The register was regulated by the Part Five of the Economic Code. The
contemporary Business Code contains four parts, and the legal regulation of the Register
can be found in the First Part of Chapter Three. The Register was maintained by a registra-
tion court under special legislation. The special legislation meant Act. Ne 99/1963 Coll. Civil
Procedure Code, which stipulated that under Section «Proceedings in matters regarding the
Register», the Register shall be maintained by a district court in a seat of a regional court
(«Registration Court») in case of entrepreneurs who have their registered office in a circuit
of that regional court. If they do not, a competent court is determined according to the place
of business. If the entrepreneur does not have a place of business, a court competent in man-
aging the Register is determined according to the entrepreneur’s domicile.

The companies to be entered into the Register were not specified as opposed to the Eco-
nomic Code. Which companies had to be registered followed directly from the provisions
for data which had to be entered into the Register and thus not from general provisions. It

' URL: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/1991/513/20171108.
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followed from the provisions which dealt with special characteristics of individual compa-
nies, co-operatives, state enterprise or foreign persons.

Once entered into the Register, the fact took effect against everybody as of the day on
which the entry was made. A person who the entry concerned could not object to a person
acting in reliance on the entry in the Register on the ground that the record does not cor-
respond to the truth.

The first wording of the Business Register did not deal with any provisions for the pro-
ceeding nor did it refer to any other act. As already mentioned above, the proceeding in
matters regarding the Business Register was specified separately by the Civil Procedure
Code.

4. The legal regulation of the Business Register effective in the present day

The legal regulation of the Business Register has undergone several amendments since it
was incorporated in the Business Code. The adoption of the individual act on the Business
Register was a huge and important change. In 2004, a new act — Act Ne 530/2003 Coll. on
the Business Register and on the amendments and supplements to certain acts' — took ef-
fect, transferring a substantial part of the legal regulation of the Business Register from the
Business Code into the new act.

4.1. The legal regulation of the Business Register under the Business Code

«Only» the basic regulation was left in the Business Code. It defines the Business Register,
the entities which must be entered into the Business Register, the effects of the entries into
the Register as well as how to solve potential discrepancies between a foreign person’s data
entered in the Register and documents in the Slovak Republic and a state where the foreign
person has its registered office. The whole legal regulation of the commercial register which
was left in the Business Code is thus limited to a single section, namely Section 27.

The Register distinguishes between obligatory commercial register entries, i.e. the entries
of persons who must be entered into the Register, and facultative entries, that is voluntary
entries recorded upon their own request. What must be entered into the Register is as fol-
lows:

commercial companies, namely general partnership, limited partnership, limited liability
company, joint stock company and simple joint-stock company,

co-operatives,

other legal entities specified by a special act.

legal persons incorporated under the law of the European Union, namely European eco-
nomic interest grouping, a European company, European co-operative.

enterprises and organizational units of foreign persons’ undertakings,

branches and other organisational units of the enterprises, if stipulated by a special act.

What may be entered into the Register is natural persons having a domicile in the terri-
tory of the Slovak Republic and being entrepreneurs under that Act. They are entered into
the Register upon their own request or if stipulated by a special act.

Section 27 of the Business Code defines also the effects in relation to third persons, what
is the principle of material publicity — The entry into the Register is associated with cer-
tain legal consequences. The principle of positive material publicity is expressed in Subpara-
graph 3. Recorded data take effect in relation to third persons as of the day on which they
are published. The content of documents which are published under the act is effective in re-

' URL: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2003/530/20171108.
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lation to third persons as from the day on which a notice about archiving the documents in
the collection of documents is published. That does not apply if a registered person proves
that the third person knew about such data or the content of documents. However, the reg-
istered person may not refer to these data or the content of documents in relation to third
persons within 15 days as of the day of the publication thereof, if the third persons prove
that they could not know about them. Subsection 4 deals with negative material publicity —
If there is a discrepancy between the registered and published data or between the archived
and published documents, one may not object to the published wording in relation to third
persons. Third persons may refer to the published wording if the registered person does not
prove that the third persons knew about the registered data or the content of the documents
archived in the collection of documents. A negation principle is expressed by the provision
stating that third persons may always refer to the content of documents or data which have
not yet been entered into the commercial register or archived in the collection of documents
except the case where they take effect only upon the entry into the register.

4.2. The legal regulation of the Business Register under the Act on the Business Register

Unlike the legal regulation of the Business Register in the Business Code, the Act on the
Business Register was substantially more extensive when it was introduced — It contained
15 Sections with a quite wide scope. The Act can be considered a very important milestone
in the overall regulation of the Business Register since it introduced the period for entering
a record — 5 working days after the motion to enter the record is filed. «The specification
of a fixed short period for entering the record of proposed facts creates conditions for rapid
processing of filled motions, especially in the case that the motion is perfect and complies
with all the statutory requirements. The basic prerequisite for observing the period is par-
ticularly the fact that the verifying of the motion and annexes thereto if of formal character
and it is not required «to check whether the statutory requirements for entering the record
are fulfilled comprehensively», as it is the case in the present day under Section 200b Sub-
section 1 Civil Procedure Code. Also in the case where a certain form of material check is
assumed under the legislation, the legislation explicitly stipulates what specific facts must
be checked by a higher court official before the proposed data are registered, creating thus
the preconditions for the quick and predictable process»'.

The new Act on the Business Register dealt with the registration of data in detail for the
first time, what reflected the shift to a formal assessment of motions. Before data, the change
thereof or deletion thereof are recorded in the Business Register, the registration court shall
check whether:

a) motion for entering the record has been filed by a person entitled to do so

b) the motion is complete

c) all the annexes specified by special legislation are filed along with the motion

d) the annexes have been submitted in a form specified by a special act

e) the data indicated in the motion for the entry are identical to the data implied by the
filed annexes

f) a court fee has been paid except fillings which are not subject to fees pursuant to
a special act.

The motion for entering the record shall be considered incomplete:

a) if it has not been filed in a form laid down by a special regulation. That does not apply
if the motion for the entry is filed via a unified contact point.

! The Explanatory Memorandum on Act Ne 530/2003 Coll. on the Business Register.
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b) if it does not indicate all the data laid down by the Act or special act,

c) if it indicates only the data about which the Act or a special act stipulate that they are
not entered into the Business Register,

d) if the motion is incomprehensive.

However, it is not possible to assess all motions, and the Act on the Business Register
takes that into account, for instance regarding commercial companies, it is necessary to
check, for example, the content of a memorandum of association or a foundation deed,
whether it is signed by all participants and whether all the participants’ signatures on the
memorandum or deed are authenticated, and the minimum and maximum number of mem-
bers etc.

The amendment to the form of a decision was also a huge difference compared to the
previous regulation, what was also associated with accelerating the assessment of the mo-
tion. What began to be issued is entry confirmation letters instead of judicial decisions,
what simplified an administrative aspect of the entry. The confirmation letter specifies the
content of the entry made, for example, if it concerned the change of a company’s registered
office, the letter indicated also the data which was deleted — an original registered office ad-
dress and a datum which is entered into the Business Register, the new seat address. After
the proposed data are registered, the registration court issues an extract from the Business
Register and sends or gives it to a movant without undue delay.

Simultaneously, a person who assesses the motion for recording the entry and enters
data into the Business Register was also amended. The person is a higher court official. Un-
der Act Ne 549/2003 Coll. on court officials’, the higher court official, is a court official who
has received, the higher education of the second level in the field of law at a faculty of law
of a higher education institution in the Slovak Republic or owns a higher legal education
diploma issued by a foreign higher education institution, and at the same time, he or she is
a person without a criminal record. The higher court official does not substitute a judge but
he reduces his work, and as the case may be, eases his workload in complex legal matters
like in the case of the commercial register. The higher court official carries out actions con-
cerning the Business Register — the entry of data into the Business Register, the entry of the
change thereof of the rejection of entering the entry — based on statutory commission and
not under the judge’s authorisation. The higher court official performs his duties throughout
the whole registration proceeding. The only exception is the case where he rejects to make
the entry into the Business Register and the person who filed the motion files objections
after eliminating the deficiencies of the motion. If the higher court official does not intend
to approve the motion, then he lays a registration file before the judge who will assess it.

Even though the Business Register has undergone several amendments since 2004, the
nature and the layout of legal regulation thereof has not been amended significantly. Cur-
rently, the Act on the Business Register is comprised of 15 Sections which define the subject-
matter of regulation and specify the data which must be entered into the Business Register,
the constant of the collection of documents, requirements for the entry into the Business
Register, the process of registration, requirements for the entry and reasons for rejection,
archiving in the collection of documents, publication and notification obligation of courts
regarding the recorded data etc.

The scope and content of the data which must be registered have been changing in the
course of decades. We now can divide the data which must be entered into the Register into

' URL: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2003/549/20170201.
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general data and data specific for a particular legal form of a legal person. The general data
which must be registered concern all the entities — for instance, a business name, a regis-
tered office in case of a legal person and a name and surname in case of a natural person,
if not identical with his business name, a date of birth, birth number, domicile and a place
of business etc. The specific data which are registered in case of a limited partnership are
partners’ names, surnames and domiciles or a partner’s business name or a name and a reg-
istered office of a legal person, a general partner and a limited partner, an amount of each
limited partner’s pledged contribution and the amount paid up, an amount of subscribed
capital and the amount paid up. For the sake of comparison, the specific data which are
recorded in case of a joint-stock company are an amount of subscribed capital, the amount
paid up, the number, kind, form, type and the nominal value of shares. In a joint-stock
company with a variable subscribed capital, what must be indicated is the fact that shares
do not have nominal value, and the limitation of transferability of registered shares, if their
transferability is limited. If the company has a sole shareholder, the sole shareholder’s name,
surname and domicile or business name, or name and registered office are also entered into
the Register. However, for the purpose of the article, it is not useful to list all the specific
registered data. The amount of them is vast, including a foreign person’s enterprise.

Several amendments have been made in during the 13-year effectiveness of the Act on
the Business Register. Firstly, it was the introduction of electronic filings in 2007. The motion
for the entry of a record may be filled by electronic means, and the motion must contain
a movant’s secure electronic signature'. Next, in the author’s opinion, it concerns the reduc-
tion of the period for entering the record from 5 business days down to 2 business days. One
of the important changes is indeed the amendment which responded to the introduction of
Euro currency which substituted the original currency — Slovak Crown. The amendment
stipulated the obligation of a person registered in the Business Register to convert nominal
values of contributions made to the capital and express nominal values in Euros as well as
Slovak Crowns.

The latest amendment of the Act on the Business Register is Amendment Ne 141/2017
Coll. It has brought about reform in the term «secure electronic signature» in case of provi-
sions regarding electronic fillings. It cannot be said that the term «secure electronic signa-
ture» has been explicitly substituted by an equivalent term because under Section 5a, the
motion must be authorized instead of being signed by a secure electronic signature as it
used to be before the latest amendment was adopted. A different amendment was made to
the third line of Subsection 3 Section 12 — regarding consulting the Business Register, ex-
tracts, transcripts and confirmation letters from the Business Register, copies of documents
and confirmation letters from the collection of documents — «if a movant requests that an
electronic extract from the Business Register be issued, the registration court shall issue
such extract signed by a qualified electronic stamp free of charge without undue delay after
the request is delivered via electronic means». The term «secure electronic signature» has
been replaced by the term «qualified electronic stamp» in that case.

Another significant modification which has been introduced by the latest amendment
to the Business Register is a system of interconnected central registers, business registers
and the companies’ registers as well as obligations arising therefrom, for example a court
may delete a foreign person’s enterprise or organisational unit without any motion filed, if

! The Act effective as of August 9, 2017, does not use the term secure electronic signature but instead it stipulates
that the motion must be authorized by the movant.
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through the system of interconnected central registers, business registers and companies’
register, a foreign commercial register or other register which the foreign person is reg-
istered in or which it is obliged to file its documents at publishes that the foreign person
has ceased to exist or has been deleted. That does not apply if the cessation or deletion of
the foreign person from the foreign commercial register or other register which the foreign
person is registered in or which it is obliged to file its documents at has occurred upon the
change of the foreign person’s legal form, merger, fusion or split or due to the cross-border
relocation of its seat registered in the foreign commercial register or other register which
the foreign person is registered in or which it is obliged to file its documents at publishes
that the foreign person has ceased to exist or has been deleted.

The legal regulation of the Business Register is not effected «only» by legislative amend-
ments regarding directly the Business Register, but it is indirectly influenced also by amend-
ments to the Business Code. For example, it is the case of the new type of commercial com-
pany - simple joint-stock company — because the legal regulation of the Business Register
had to take the registration of the company into account and the provisions defining the
data which must be registered about that company had to be supplemented. It concerns
also, for example, Letter e) Subsection 2 Section 2: «in case of a joint-stock company, an
amount of subscribed capital, the amount paid up, the number, kind, form, type and the
nominal value of shares, the exclusion or limitation of transferability of registered shares,
if the transferability thereof is excluded or limited. If the company has a sole shareholder,
the sole shareholder’s name, surname and domicile, business name or name and registered
office shall be also entered into the Register». If the legal regulation of the Business Code
regarding the law of commercial companies develops, it will influence the Act on the Busi-
ness Register as well.

4.3. The legal regulation of the Business Register under the Civil Non-Dispute Code

As indicated above, the proceedings brought before the Business Register are regulated by
the Civil Procedure Code. In 2016, civil procedure legislation was re-codified and the single
civil procedure regulation — the Civil Procedure Code — was «divided» into Act Ne 160/2015
Coll. Court Dispute Procedure Code, Act Ne 161/2015 Coll. Court Non-Dispute Procedure
Code and Act Ne 162/2015 Coll. Administrative Procedure Code. Re-codification has influ-
enced also the Business Register — since it was regulated partially also by the Civil Proce-
dure Code before: The provisions for proceedings are currently regulated by Act Ne 161/2015
Coll. on Civil Non-Dispute Procedure Code' in its fourth chapter titled «Proceedings in mat-
ters regarding the Business Register». Under the Civil Non-Dispute Procedure Code, such
proceedings are:

a) proceeding for entering data into the Business Register (The entry of data into the
Register means also the entry of the change of data and the deletion of recorded data)

b) proceedings for keeping data recorded in the Business Register in conformity with the
actual legal status

c) proceedings for deleting the entry of data made into the Business Register

The Civil Court Non-Dispute Procedure Code regulates also the competence of courts.
The registration court is competent on a casual basis unless stipulated otherwise under
a special regulation. The registration court is a district court competent in maintaining the
Register. The Business Register is managed by a district court located in the seat of a region.
The Business Register kept for the circuit of the Regional Court:

' URL: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2015/161/20160701.
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a) in Bratislava is maintained by the District Court Bratislava I,

b) in Trnava is maintained by the District Court Trnava,

c) in Trenc¢in is maintained by the District Court Trencin,

d) in Nitra is maintained by the District Court Nitra,

e) in Zilina is maintained by the District Court Zilina,

f) in Banska Bystrica is maintained by the District Court Banska Bystrica,

g) in Presov is maintained by the District Court Presov,

h) in Kosice is maintained by the District Court Kosice.

However, the Civil Court Non-Dispute Procedure Code does not define the territorial
jurisdiction. That is regulated pursuant to the Act on the Business Register. A registration
court competent in registration and keeping the documents in the collection of documents
is a court located in the circuit where a person who is recorded in the Business Register
has its place of business. If that person does not have any place of business, the competent
registration court is determined according to his domicile.

The Civil Court Non-Dispute Procedure Code deals also with the proceeding before the
registration court. The registration proceeding can be divided into two stages:

1. «The first stage starts by filing a motion and ends by the entry of data into the Busi-
ness Register or the rejection of the entry. It falls under a higher court official’s competence,
and it is regulated under the Act on the Business Register.

2. The next stage which starts as from the moment when objections against the rejection
of making the entry are raised and ends when a decision on the objections is made. It is
regulated by Section 200b Civil Court Procedure Code'. Nevertheless, it concerns a special
decision made under formal assessment or limited material assessment with no possibility
to provide further proofs»Z

The Civil Non-Dispute Procedure Code regulates only a conditioned proceeding - the
proceeding which is not commenced in a majority of cases. Firstly, it is conditioned by the
rejection of making the entry into the Business Register, and secondly, by filing objections
against the rejection and the objections must be filed by a movant. The second stage is thus
a facultative stage.

Filing the objections is not a duty. It is not enforceable. It is only up to the movant wheth-
er he will eliminate the deficiencies or supplement documents of the motion concerned.

The movant eliminates the deficiencies in the proceeding by filing objections to the high-
er court official’s decision where they are specified — the rejection of recording the entry.
The elimination of deficiencies means adding missing data or correcting data for which
making the entry was rejected. In practice it means that if the motion is rejected because it
does not include the required documents - for instance, a sole member’ s decision in case
of the change of the Executive — the movant will file the required document along with the
objections, which is the sole member’s decision containing his officially authorised signa-
ture. The movant files objections at the registration court which rejected the entry, within
15 days after the decision on the rejection of making the entry is delivered. Objections sub-
mitted out of time are a reason for the rejection of the entry.

The registration court will decide on the objections within ten business days without
a hearing. If the registration court upholds the objections, it will make the entry. If the mo-
tion for recording the entry contains a date for making the entry, the proposed data will be

! The provisions of the Civil Court Non-Dispute Procedure Code in the present day.
? Business law — to be added.
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recorded as of the date. If the registration court makes the entry later or if the motion does
not contain the date for making the entry of data, the court record data proposed as of the
day following the day on which the entry is made. After the entry is recorded, the registra-
tion court issues a confirmation letter and sends it to the movant without under delay. The
confirmation specifies the content of the entry made. After the entry is recorded, the reg-
istration court issues also an extract from the Business Register and sends it to the movant
without undue delay. Objections to the entry are not admissible.

In general, it is a higher court official who decides on objections, and only if he concludes
that the motion does not meet statutory requirements, he gives a motion file to a judge
who will decide on the motion. If the higher court official concludes that all defects of the
motion have been eliminated by objections filed, he himself makes the entry of proposed
data. In this proceeding, a judge acts as a body of the second instance. The judge decides on
objections by delivering a resolution - a form of decision different from the one based on
which the entry of data is recorded in the Business Register or rejected in the first stage of
decision. The movant may appeal against the resolution.

The Civil Non-Dispute Procedure Code contains also special provisions for filing elec-
tronic objections, a proceeding for keeping data in conformity with actual legal status and
a proceeding for deleting the entry of data. Since the proceeding for keeping data in con-
formity with actual legal status and the proceeding for deleting the entry of data do not
concern a «classic» entry’ into the Business Register, the article will not deal with them in
detail.

4.4. Legal regulation of the Business Register
under Decree Ne 25/2004 Coll. of the Ministry of Justice

Finally, we cannot forget on Decree Ne 25/2004 Coll. of the Ministry of Justice, which stipu-
lates specimens of forms for filing motions for registration in the Business Register and
a list of documents which must be enclosed to the motion? It is an integral part of the legal
regulation of the Business Register because it specifies and names exactly the documents
which must be filed along with the motion of a company? in applying for «the first entry»,
the entry of change, deletion, merger, fusion, etc. The Decree is extensive — its pdf version
has 483 pages in the Collection of Laws. The extensiveness of the Decree cannot be evalu-
ated according to the number of sections, since its major part is formed by annexes contain-
ing individual forms for the entry of all the types of companies and co-operative into the
Business Register and they include also a special form for the entry of the change of data
about the company or co-operative. That concerns also legal persons established under the
law of the European Union.

The Decree thus can be divided into a section part and an annex part. The section part
stipulates what documents are filed for the entry into the Business Register. However, the
documents which must be filed for the entry of change are specified by annexes - follow-
ing the form concerned. In practice, it means that if a motion for making the record of the
change of a limited liability company’s registered office is put forward, it is necessary to
use an appropriate form for the entry of the change of the registered data about the limited

! The period of 2 business days does not apply to the proceedings. Moreover, legislation specifies participants
of the proceeding and if needed, a hearing may be adjourned. Then the court may suspend the proceeding and the
judge always makes his decisions in the form of resolution, etc.

2 URL: https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2004/25/20171108.

* Or other registered persons.
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liability company. There is a list of documents which must be enclosed to the motion for
the entry of the change below the form there. The documents consider each change which
may occur in the company. Regarding the change of its registered office, it is required to file
a members’ decision or a decision of the General Meeting on the amendment to the Memo-
randum of Association as well as a document which proves a title to or a right to use and
enjoy the property or the part thereof which does not exclude the use of the property or the
part thereof, or a property owner’s consent with registering the property into the Business
Register as a registered office under special legislation.

5. Conclusion

Since 1950, the legal regulation of the Slovak Republic has undergone significant amend-
ments which responded to the change in the regime, the currency as well as the integra-
tion into the European Union. All the changes have influenced the Business Register - its
functioning and legal regulation. It is probable that the development will not stop and it will
continue further as the legal regulation of the Business Register evolved in the past. The
idea is confirmed by the latest legislative amendments to the Civil Non-Dispute Procedure
Code, the Business Code or the Act on the Business Register itself. Thus, it will be very
interesting to observe the direction the legal regulation will follow as well as factors which
will affect the amendments.

SJ1IEKTPOHHOE TIPVITIO>XKEHVIE 2/2018
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CPABHUTEJIbHO-IIPABOBOM AHAJIN3
NHTEJUJIEKTYAJIbBHOT'O ITPABA POCCHUUA
N CTPAH A3UATCKO-TUXOOKEAHCKOI'O PETMOHA

Yexymnaaes Cepreii CepreeBnu

AccucreHT Kadeqpbl Ipa)XJaHCKOTO IIpaBa ¥ IIPoIiecca IpIIIIeCKOil IIIKOJIBI
JanpHEeBOCTOUHOTO (peepalbHOr0 YHUBEPCUTETA, ACIMPAHT BhICIIIei IIIKOIBI IIPaBOBeXEHIIS
Poccmitckoit akageMuy HapOJHOTO X03IICTBA U TOCYJAPCTBEHHOI CIYKOBI

mpu [Ipesupenre Poccumitckoit Pemeparun (BraguBocTox),

e-mail: chekylaev@mail.ru

buproxosa Exarepmaa Hukonaesna

CTyneHT I0pUANYECKOT MKOJIb! [JaThHeBOCTOUHOTO (peepanpbHOro yuuBepcutera (Biagnsocrox),
e-mail: birkate@mail.ru

B cmamve paccmampugaemces onvim 3apy0eicHvix cmpan, 8 uacmuocmu cmpan Asuamcko-Tuxo-
OKeaHCK020 Pecuona, 6 cepe 3auyumol UHMETIEKMYATbHBIX NPas. AKMyaabHoCmy 0aHHOU pabo-
mbl 00)CI0BIeHA HEOOX0OUMOCbIO COBEPULEHCMBOBAHUS POCCUTICKOZ0 3AKOHOOAMENbCmEaA 6 Mot
obnacmu.

Knrouesvie crnosa: UHmMeJIEKMYaibHast CO6CTn6€HH00mb, 3awuma aemopcKux npae, uHmeieKmy-
ajltbHbvle npaea, Asuamcko-Tuxooxkeanckuti pecuoH

THE COMPARATIVE LEGAL ANALYSIS OF INTELLECTUAL LAW
IN RUSSIA AND COUNTRIES OF THE ASIA-PACIFIC REGION

Chekulaev Sergey

Far Eastern Federal University, Russian Presidential Academy of National Economy
and Public Administration (Vladivostok),
e-mail: chekylaev@mail.ru

Biryukova Ekaterina

Far Eastern Federal University (Vladivostok),
e-mail: bir kate@mail.ru

The article considers the experience of foreign countries (in particular the countries of the Asia-
Pacific region) in the field of intellectual property rights protection. The relevance of this work is
attributable to the need to improve the Russian legislation in the mentioned field.

Key words: intellectual property, protection of copyrights, intellectual rights, Asia-Pacific region

CeropmHs ¢ KaXObIM I'OJOM BO3pacTaeT poJIb MHTEJIEKTyaJIbHOTO IpaBa. Bo BceM Mupe
3aKOHOMATEJNBCTBO 00 MHTEJUIEKTYJIBHOV COOCTBEHHOCTH IIPEACTABICHO CIIeNVAIbHBIMU
3aKOHaMII, IIOCBAIIEHHBIMI IIPAaBOBOJ OXpaHe OTHAEJbHBIX pe3yJbTaTOB MHTEJUIEKTyallb-
HOJI NesiTeJIbHOCTY Y CPeACTB MHAMBMUAyann3anun. B Poccun, omHako, HabmomaeTcs He-
COBEpIIEHCTBO 3aKOHOJATEJIbCTBA B O0OJIACTY 3aIlMTHI MHTEJUIEKTYaIbHBIX IIPaB, a II0TO-
My C LeJIBI0 €ro ONTMMM3AlMy HeoOXoquMo OoOpaTUThCA K OIBITY 3apyOeXHBIX CTpaH,
B uacTHOCTU cTpaH Asmarcko-Tuxookeanckoro pernona (ATP).
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OnHOII M3 CyLIeCTBEHHBIX IIPOOJIeM, MPEISTCTBYIOIINX Pa3BUTHUIO MHTEJUIEKTYaIbHOII
cobcTBeHHOCT B Poccym, sBisgeTcs cpok moiydeHus mareHTa. OOLIMIT CPOK IOTydeHMSI
IaTeHTa Ha M300peTeHNme COCTaBifeT OT 1,5 mo 2 Jjer, Torga Kak B Apyrux crpaHax ATP
OH cylecTBeHHO Hipke. Tak, B CuHramype B 2012 T. mapiaMeHTOM OBLIM IIPUHATBHI JO-
IIOJIHMTEJIbHbBIE IIOIIPAaBKM, HalleJleHHble Ha PeryJMpoBaHIe CUCTEMBI BbIJaull IIaTEHTOB,
IpaBIUyIa MCIIOIb30BAHUS MHTEJUIEKTYaTbHOV COOCTBEHHOCTH, a TaKXKe MepBhI II0 ee 0Xpa-
He. HamGosee oueBUHOE IIPEMMYIIECTBO HOBOJ CHCTEMBI 3aKJIIOUAETCI B CYLIIECTBEHHOM
COKpallleHIM CPOKOB IT0JIy4eHUs IIaTE€HTa, KOTOpble paHee NOCTUTAIN OT TPeX A0 YeThIpex
JIeT, a Tellepb COCTABJIAIOT 12 MecsIeB IIPM YCIOBUM, UTO COMEpKaHMe JOKyMEHTOB, He00-
XOMVIMBIX [JIl IIOJyUeHMs IIaT€HTA, COOTBETCTBYET perjIaMeHTMPOBAHHBIM TpPeOOBaHMAM
(HOBU3HA, M300peTaTeIbCKas COCTABIIAIONIAS U IIPOMBIIIUIEHHOE IIPUMEHEHIe).

Taxxe B CuHramype CyIlIeCTByeT CHUCTEMa 3JIEKTPOHHOIO IIPDaBUTENIBLCTBA, KOTOpasd,
yHUUTOXasd OI0pOKpaTmdecKue 6apbephl 1 CO3[aBas OJIarONPUATHYIO Cpedy AJI HOBATOPCT-
Ba, CTABUT IO 3al[UTy IIPaBO MHTEJUIEKTyaJIbHON coOcTBeHHOCTU. CHHIalyp pasBUBaeT
HAIMIOHAJIBHYIO VCCIJIENOBATENbCKYIO VI OIIBITHO-KOHCTPYKTOPCKYIO MH(PACTPYKTYPYy MH-
(bOpMaLMOHHBIX TEXHOJIOTUII ¥ MaKCUMAJIBHO OOJerdaer MpoLeaypy B3aMOIEICTBIUS aB-
TOPOB C TOCYXapCTBOM'.

Cucrema 3aIMUTHI IIPaB MHTEJUIEKTyaJIbHOI coOcTBeHHOCTM B Kurae ¢yHKUMOHMpyeT
y>ke Goiee cTa jeT. [[ByMs OCHOBHBIMI COCTABJISIOIIVMMI JaHHOV CUCTEMBI SBJISIOTCS 3a-
IUTa IIPaB MHTEJUIEKTYJIbHOI COOCTBEHHOCTM IIPY 9KCIIOPTE IMPOAYKLVY U JCIIOJIb30Ba-
HIe CUCTeMBbI yIpasieHuil [IpoMsInieHHO-TOproBoit agMuHucTpauyy. Ilocienusas obia-
JaeT IIMPOKOI CEThI0 YUPEKAEHN!IA, a TakxKe IIpejIaraeT IpoCcTyIo 1 yIOOHYI0 IPOLeaypy
oopmiteHMs Bcell HEOOXOAMMOIL JOKYMeHTAIUIA.

C nenpio Hamboree 3ddeKTUBHOTO PACCMOTPEHMS CIIOPOB, BOSHUKAIIIIX B cdepe aB-
TOPCKOro IIpaBa, B Kurae ObIIM yupe)kaeHBI CIelualn3upoBaHHble cyabl’. Hapsany c o1-
JAEeIbHBIMI CyJaMM I10 MHTEJIEKTYaJlbHbIM IIpaBaM, B KaXKA0M KPYIIHOM IOpOJie B paMKax
CYIOB BBICIIIETO I CPeJHETO 3BeHa CYIIeCTBYIOT TaKKe CyfeOHbIe KOJIIETUN, 3aHMMAIOIII-
ecsl BOIIPOCaMI VIHTEJIEKTYaJIbHOJ COOCTBEHHOCTIL.

Opnako B Kurae akTMBHO HapyIIalOTCsS aBTOPCKNME IIpaBa Ha ITATEHTHI M TOBAapHBIE
3HAKM B CBSA3M C HENOCTAaTKaMI IIPaBOBOJ CHUCTeMBI. [[n IpeomoseHysd CyLIeCTBYIOLIX
mpo0seM Ha KPYITHBIX KUTAVCKNX IPeANPUATUAX ObLIa CO3aHa CUCTeMa yIIpaBIeHN MH-
TeJJIEKTYaJIbHOM COOCTBEHHOCTBIO, BKIIIOYAIOIIasd OOMeH IaTeHTOB, OLIEHKY VM OXPaHY MH-
TeJIEKTYaJIbHO coocTBeHHOCTI. ClIeJYIOIIMM IIIarOM CTaJIO BHEApeHIe JaHHON CUCTeMBbI
U Ha IIpeANpUATUAX MAJIOTO I CpeJHeTo O13Heca, IIOCKOJIbKY MMEHHO Ha HIX IIPUXOIUTCI
75 % nHHOBauMiI 1 6ojyee 80 % paspabOTOK HOBOI IIPORYKLII’.

Omnpir KnTag B co3manmm cucTeMbl B3aIMOOENICTBIA MEXIy KPYITHBIMU IPeINpUATH-
SMJ MOXKHO JCIIOJIB30BaTh 1 B Poccum. 91a cucreMa crocoOHa pelaTs Cpasy HECKOJBKO
3agau. Tak, mpeanpusaTe-aBTOp M300peTeHNs He >KAeT HOBOJIBHO IPOJOJLKUTENBHBII I1e-
pUOX ¢ MOMEHTA CO3TAaHMUA 0 IoTydeHns nmareHra. OOIasace Mesxay coOoit, IIpe IpUATIs
IIOBBIIIAIOT CTEIIEHb OCBEJOMJIEHHOCT) M MOTYT MICIIOJIb30BaTh HApaOOTKM APYT ApyTa I

! Kamxos I1. O630p MeXIyHApOIHOI IMPAKTUKM GOPBOBI ¢ HE3aKOHHBIM JICIIOJIB30BaHMEM MHTEJIEKTYaIbHO
coberBerHOCTH B cetu ViHTepHeT // VIHTE/UIeKTyasIbHAs COOCTBEHHOCT. ABTOPCKO€ IIPABO U CMEKHBIe Ipasa. 2013.
Ne 1. C. 38.

2 Anopouwyyk I A. OxpaHa MHTeJUIEKTyanbHOI cobctBeHHOCTH B Kmrae: cocrosHme u tenpeniun // Hayka
u naHoBanua. 2010. Ne 6. C. 98.

* Uucyn L., Jleonmvesa JI. C. MexaHM3M B3aIlUTHI MCIIOJIB30BAHUS VMHTEJUIEKTYyaJIbHOI COOCTBEHHOCTM Ha
KuTaickux mpennpusatuax // Haykosemenme. 2014, Ne 3. URL: https://naukovedenie.ru/PDF/149EVN314.pdf.
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JOCTIDKEHMS OOIIero pesyibTaTa — KOHKYPEHTOCIIOCOOHOCTY OTeUeCTBEeHHON IIPOAYKLI
Ha MUPOBOM pbIHKe. KpoMe Toro, maHHad cucreMa IO3BOJISAET YCTPAHUTD CIIOPBI Ha IIpef-
MeT IIepBEHCTBa co3JaHMd MpoaykTa. OJHAKO BBICOKA BEPOSATHOCTb TOTO, UTO POCCUIICKIIE
KOMIIaHIM He II0KeJIaI0T IIPMMEHATh JaHHYI0 CUCTEMY, a IIOTOMY ee BHeJApeHue B Poccun
BO3MOKHO TOJIBKO IIPI TOCTVKE€HUM OIIPeIeJIeHHOTO YPOBHSA PasBUTHUA TOCYAapCTBEHHOIO
U YaCTHOTO B3aUMOJMEVICTBMS B 3TOI OOJIACTIL.

Taxske 0HOIN M3 CTPaH-JINAEPOB IO 3allMTe MHTEUIEKTyalbHBIX IpaB fABiadeTcd Slmo-
Hug. Ha Tepputopuy cTpaHsl [eiiCTBYeT OOLINMpHAs CeTh IIPOTPaMM, IT03BOJISIOIINX B JO-
CTynHOI (popMe HOJYyUNUTH HEOOXOAUMYI MHGPOPMAILMIO, JOCTYII K CYIIEeCTBYIOIIMM 0a-
3aM JaHHBIX, a TaKXe KOHCYJIbTallMIO, B TOM 4Yucje ¢ nmomouisio Mateprera. Kpome Toro,
B SImoHNM pasBuTa CucTeMa yrojJOBHOJ OTBETCTBEHHOCTM 3a HapyIlleHNe MHTeJIeKTyallb-
HBIX IIpaB. Tax, cT. 119 3akoHa 00 aBTOPCKOM ITpaBe SIMOHMM yCTaHABIMBaeT HaKa3aHUe 3a
JeVICTBYS, HapyILAoIe aBTOPCKOe IIPaBo, B BUJIE JIMIIEHNS CBOOOIBI HA CPOK, He IIPEeBBI-
IIAIOINMIA DecATh JIeT, YUl ITpada B pasMepe He 6ojnee 10 MuIH ifeH, 160 M TOTO U APY-
roro’.

B Poccun ke, 10 MHEHIIO MHOTUX 9KCIIEPTOB, 3aKOHOATEJIBCTBO O0JIee T'YMaHHO II0 OT-
HOLLIEHUIO K HapyIINUTeIIM aBTopckoro mpasa. A. B. Illynera ykasbiBaeT Ha CKeITHUUECKOE
OTHOIIIeHIEe 3aKOHOJATeNs K MMYIIeCTBeHHBIM IIpaBaM MHTEJUIEKTYaJIbHOM COOCTBEHHO-
CTM KaK K BaKHeIIIeMy sKOHOMMueckoMy Oisary. Ha aToif mouBe, 10 MHEHUIO yUEHOTO,
U BO3HUKAET OTCYTCTBME MOJDKHOTO BHUMAHNSA K IIOCSATaTeIbCTBAM IIPOTUB OOJamaTeseit
IIpaB MHTEJUIEKTYaIbHO COOCTBEHHOCTI .

Ha mpakTmuke x HapylmTelIsaM 3aKOHOOaTelIbcTBa Poccuu o IpaBe MHTEIIEKTYaJIbHOI
COOCTBEHHOCTY Uallle IPUMeHIeTCS afMIHIICTPATUBHASL OTBETCTBEHHOCTb. B cooTBeTCTBMI
co cT. 7.12 KoAIl P® 3a HapyIieHne aBTOPCKUX M CMEXXHBIX IIPaB, N300peTaTeIbCKIX I I1a-
TEHTHBIX IIpaB IIpelyCMOTPeHa aJMIHICTPATUBHAsA OTBETCTBEHHOCTh B BIJI€ HAJIOKEHIUI
mrpada B pasMepe [0 2 ThIC. py0. M ¢pmsmueckux juil u 1o 40 ThIC. py0. M1 I0pUAMYe-
CKUX Jni. [JaHHBIe CyMMBI ITI03BOJISIOT OeCIIpeIITCTBEHHO HapyIIaTh 3aKOHOMATEIbCTBO.
B cBA3M ¢ 3TMM HeOOXOQUMMO yBeJIMUeHMe CyMM IuTpada 3a JaHHOe afMUHMICTPATUBHOE
IIpaBOHapYyIIEHNeE.

3a Hambosee cepbe3HBbIE IPABOHAPYILIEHMA B cdepe MHTEIIEKTyalbHOM COOCTBEHHO-
CTU yCTaHOBJIEHA yTOJOBHAsg OTBETCTBEHHOCTDb, OJHAKO IIpUMEHAeTCd OHa KpaliHell peaKo.
B 2004 r., T. e. ToBKO crycTd ceMb JeT nocie npuHAtus YK PP, cymom ObL1 BrepBbIe
BBIHECEH IPUTOBOP II0 YTOJIOBHOMY JAeJly O HapyllIeHUM IaTeHTHBIX IIpaB. BmecTe ¢ TeMm
MMEHHO yTOJIOBHOE IIpecyieloBaHMe, 110 MHeHMIO b. I ’KeJIKoBCKH, ABIIAeTCA e IMTHCTBEHHBIM
CII0COO0M YHMUTOKEHMUS «IIMPATCTBa» B 00JIACTY MHTEJIEKTYaJIbHOM COOCTBEHHOCTI, I10-
CKOJIBKY OHO «3aCTaBJIsgeT IIPeCTYIIHMKOB PACIIauMBaAThCSA 32 CBOM JEVICTBUS M CBOOOIOI
U MaTepUaIbHO» .

B coBpeMeHHOM MH()OPMALMOHHOM 00IIeCTBe KOJIOCCATBHYIO POJIb UTPAET III00aTbHAS
cetb HTepHeT. BMecTe ¢ TeM B Poccun oTcyTeTByeT addeKTUBHAS HOPMATUBHO-TIPaBOBast
0asa, peryJImpyromas 3aluTy IIpaB MHTEUIEKTYaJIbHOI COOCTBEHHOCT! B ceTu VIHTepHer.
B 2010 r. mo mHMIIMaTHBe ITapJaMeHTCKOro neHTpa «HaykoeMKkne TexHOIOrMM, MHTEILIEK-
TyaJIbHasg COOCTBEHHOCTH» B 'ocyMe OBIIO IIPOBEJEHO COBEIaHNE IKCIEPTOB II0 BOIIPO-

' Kuwesa M. X. IlpaBoBble ¥ MHCTUTYLMOHAJIBHbIE ACIEKTHI Pa3BUTHUS MHTEIIEKTYalbHON COOCTBEHHOCTH
B fInonuu // Yenexu coBpemenHoit Hayku. 2015. Ne 5. C. 89-90.

? IITynmvea A. B. YTonoBHO-IIpaBoBas OXpaHa JMHTEJIEKTyalIbHO COOCTBEHHOCTM KaK CPENCTBO OOeCIeueHus
9KOHOMMUECKOTO U MHHOBALMOHHOTO passutus Poccun // ObuiectBo u mpaso. 2012. Ne 2. C. 120.

3 TTur. mo: Tam xe.
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caM JMIHTeJUIeKTyaJpHOI cobcTBeHHOCTH. OHAKO maHHas IIpobieMa Bce ellfe OCTaeTcs He-
PELLeHHO]I, a YICIIO0 IIPAaBOHAPYILIEHNII C MCIIONb30BaHeM ceTu VIHTepHeT Ha TeppuTopuu
Poccnm (mmarmatr, TOprosist 00beKTaMI IIPaB MHTEJUIEKTYATIbHOM COOCTBEHHOCTI W TOP-
TOBJII KOHTPa(aKTHOI IPORYKLMET) ¢ KaXXIBIM TOXOM pacTeT'.

KpynHBIMM MCTOUHMKAMM PacIpoCTpaHeHMs KOHTpadaKTHOro Marepuana B cetu VH-
TepHeT SIBJIIOTCS ColManbHble ceTy. Tak, B mioHe 2013 r. ¢ pecypca «BKonrakre» ObLIN
U3BATHL PaOOTHI Psiia VMCIIOJHMTENEN, HO y)Ke B TeueHIUe CIeAYIOIINX CYTOK 3arpy’KeHbI
BHOBb IT0[ M3MEHEHHBIMM HasBaHUAMMU. [[oMOOHBIX CIy4yaeB OYeHb MHOIO, ¥ 0OPOTHCS
C HUMHI KpaJiHe CJIO)KHO. Bo-IlepBbIX, He INpeIyCMOTPEHO TAaKOil CAHKIMM, KaK 3aKpbI-
THe COLMATBHBIX CeTell B CBSI3M C HapyIIeHMeM MMM aBTOPCKUX IIpaB. Bo-BTOPBIX, CIOX-
HO OIIpeNesNTh, KTO SBJSIETCS VHUIMATOPOM pPaCIpOCTpPaHEHMs aBTOPCKOTO Marepuaja
U KOTO CJIefyeT IIPMBIEKaTh K OTBETCTBEHHOCTY — BIIafeJIbl[a COLMAIBHON CeTV VUM JKe
I10JIb30BaTENENN.

HecoBepiieHCTBO pOCCHIICKOTO 3aKOHOJATEIBCTBA B 00JACTYL 3aIl[UTHI MHTEJJIEKTYalb-
HBIX IIpaB B ceTy VIHTepHeT co3maeT He TONBKO BHYTPEHHME IIPOGIEeMBI, HO U IPOGIEeMbI
Ha MEXIYHapOLHOM ypPOBHE, IIOCKOJIBKY HaOJII0JaeTCs HEKOTOpast HAIIPSHKEHHOCTh B MeX-
rOCyapCTBEHHBIX OTHOIIEHVIX B cdepe 3all(UThl aBTOPCKUX IIPaB, HEBO3MOXKHOCTb I10JI-
HOIIPABHOTO yuacTus B paboTe psiga MeXIyHApOLHBIX OPTaHOB ¥ opraHmsaruit. Iloaromy
Poccnm nuis pelreHnst ykasaHHOJ IIpoOsieMbl HEOOXOQVIMO OIVMPATHCS HA MIUPOBOIL OIIBIT
JMUAVIPYIOIIMX CTPAH B 00JIACTY 3aIUMUTHI MHTEJIEKTYaIbHBIX IIPaB.

Tak, B CIIIA peitctByer 3akoH 00 aBTOpCKOM mpaBe B Hudposyio smoxy (Digital
Millenium Copyright Act (DMCA). 9TOT HOPpMATUBHBI aKT IIPeACTaBIsIeT cOOOI OJIMIleT-
BOpeHJEe KOHLEMINI «BTOPMYHOI OTBETCTBEHHOCTM» U CO3[aeT st MHPOPMAIIOHHBIX
IIOCPEJHMKOB TaK Ha3bIBaeMYI0 30HYy OesomacHoctu. B coorBercrBum ¢ 3akoHom CIIIA
MH(POPMAaLMOHHBIN ITOCPEIHNK OCBOOOXKIAeTCs OT OTBETCTBEHHOCTM 3a pas3MeleHHBIN
HapyILIUTeJIeM MaTepyal B CeT! B CIEAYIOLUX CIydasx: BO-IIEPBBIX, €CJIM OH He 3Hal,
YTO KOHTEHT HapylIaeT IIpaBa M VHTEpPeChl TPETHMX JINI[; BO-BTOPBIX, €CIM OH He OBLI
OCBeOMJIEH O (akTax WM OOCTOSITENBCTBaX, CBUAETENbCTBYIOIINX O HesITeIbHOCTH, Ha-
pyLIAOIIel IIpaBa TPeThIUX JIAILI, ¥ IPY IOJTYYeHUN TaKoi MHPOpMAIN IIpeAIPUHSLI BCe
HeOOXOMVIMbIe MeVICTBUS MJIS yHaJeHNs MV IIpeKpaleHus JOCTyIa K KOHTEHTY; B-Tpe-
TBUX, €CJIV OH He II0JIy4YaeT HUKAKO (pIHAHCOBOI BBITOIBI, CBI3AHHOII C NeSITeIbHOCTBIO,
HapyIIaoLIe mpasa’.

Wrak, cerogHs CyLIeCTByeT OCTpas HeoOXOAMMOCTh B COBEPILIEHCTBOBAHMI POCCUIICKO-
r0 3aKOHOIATEeIbCTBA B 00JIACTIL 3AITHI IIpaB MHTEJIEKTyaJIbHOI cOOCTBeHHOCTH. VIMeH-
HO II09TOMY HY’KHO 00OpaTiTh BHUMaHIE Ha MIPOBOJ OIBIT, B YACTHOCTY Ha OIBIT HEKO-
TOPBIX CTpaH A3MaTcKO-TIX00KeaHCKOTO pernoHa, KOTopble SBJISIOTCI JIMAepaMu B cdepe
3aIMThI MHTEJIEKTyJIbHBIX IIPAB.
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INIOBHAHME HNCTOPUUN IOPUINYECKOI'O OBPA30OBAHUA
CKBO3b IIPU3MY IOBWJIEEB U IOBMJIEMHBIX IMPAKTHUK
(Ha mpumepe YpalabCcKOro rocygapcTBEHHOTO

IOPUANYECKOTO YHUBEPCUTETA)
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Hazaposa Maguna KapumosHa

CrymeHTB! YPalbCKOTO TOCYyapCTBEHHOTO Iopuanueckoro yausepcurera (Exkarepunbypr),
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ITpedcmagmnenvr pesymomamol pabomuvl cmydenmos-uccredosamertell Kpyjika cmyoeHueckozo Ha-
yuHoeo obujecmea YpI'HOY no ucmopuu eocyoapcmea u npaeéa Poccuu, nposoduswetics 6 2015—
2016 2e. u NOC6AUEHHOT HEKOMOPLIM ACNEKMAM CTMAHOBTIEHUS OMeuecEeHH020 HWpUdUtecKozo
o6pasosanus, mecmy HOUees 6 cucmeme N00OMOGKU KEATUPUYUPOBAHHBIX OPUOUUECKUX Ka-
0pos, Npagosoli npeeMcmEeHHOCU U pe3yTbmamam yuebHO-Memoouteckoli U Hay1UHO-UccIed06a-
MesTbeKoll OessmeIbHOCMU NPoPHeccopcKo-npenodasamenbckoz0 cocmasa PasHblX omeuecmeeHHbX
H0PUOULECKUX WKOTT (NPeUMYUECTNBEHHO — YPATbeKoli). AkmyanvHocmb pabomuvl NPoOUKMOEaHa
robueem paoa yupeoumenbHblX HOPMAMUEHBIX 00KYMEHMOS, 6 moM uucie nocmarnosneruss BLIUK
om 20 anpens 1931 2. «O Meponpusmusx no nodzomoske u nepenodzomoske Kaopog pabomHuKos
CO6eMCK020 cmpoumenvemeas, npukaza Munucmepemea 6vicuiezo cpedHezo CneyuanbHozo 00paso-
sarust PCOCP om 7 utonss 1976 2. Ne 309 «O cmpyKkmypHbIX U3MEHEHUAX 6blCUUX YUueOHbIX 3asede-
Husix [71a6H020 ynpasienus yHUGepCUmMemos, SKOHOMUUeCKUX U opuduueckux 6y306». Ha ocHoge
U3YUEHHbIX MAMEPUATIO8 — APXUSHDBLX OAHHVIX, HOPMAMUBHBLX NPAGOEbIX AKMOE U 0p. — Y0anoch
NPoaHATUUPOEAMb OMOeTbHble ACNeKMbl UCMOPUU POCCUTICKO20 HPUOUUECK020 00pa306aHUSL
6 KOHmeKcme 100UTeliHbIX NPAKMUK, GbIAEUMb MATIOU3EECMHblE PaKkmbl U3 HUSHU POOHO20 6Y3d,
a makice NPUOOWUMDCA K MeM KYTbImypPHbIM UeHHOCMAM, KOmopvie YHACTe006aId YPATbCKasi
npasosasi wikona. Memoovl nposedeHHbIX UCCTe006aHUTL: POPMATLHO-I0PUOUUECKUT, UCMOPUKO-2e-
Hemuueckuti, buoepaguueckuti, 6uobuUbTUOZpaAPUUecKUT], CUCMEMHO-CMPYKMYPHDLIL

Krniouesvie crmosa: wopuduueckoe o6pasosarie, 0puoUtecKas HAYKa, UCmMopus, 0OUIel, namsmHoie
damui, Ceepomosckuil opuduueckuti uHcmumym, Ypanvckas eocyoapcmeennas wpuouueckas axa-
demusi, Ypamvckuil eocyoapcmeentbulll wpuouteckuti yHugepcumem, My3etiHo-apxueHas paboma

THE STUDY OF HISTORY OF LEGAL EDUCATION
THROUGH THE PRISM OF ANNIVERSARIES

AND JUBILEE PRACTICES

(on the example of the Ural State Law University)

Lifanov Dmitry
Nazarova Madina

Ural State University (Yekaterinburg),
e-mail: dmlif142159@gmail.com

The article presents the results of the work of students — the members of the History of State and
Law of Russia Student Scientific Club held in 2015-2016. It was devoted to some aspects of the
formation of national legal education, the place of anniversaries in the system of training of quali-
fied jurists, the legal succession and the results of teaching and research activities of the profes-
sors belonging to various law schools (mainly the Ural), etc. The urgency of the work is due to
the anniversary of a number of constituent regulatory documents, including the Resolution of the
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All-Russian Central Executive Committee of 20 April 1931 «On measures for the training and re-
training of Soviet construction workers», the Order of the Ministry of Higher Specialized Secondary
Special Education of the RSFSR of 7 July 1976 Ne 309 «Changes in higher education institutions of
the General Directorate of Universities, economic and legal institutions of higher education». Based
on the materials, including archival data, regulatory acts, the authors analyze certain aspects of
the history of Russian legal education through the prism of jubilee practices, and reveal a number
of previously unknown facts about the life of their native high school; in doing so they learn the
cultural values that are inherited by the Ural law school. The methods of the conducted research are
formal-legal, historical-genetic, biographical, biobibliographic, system-structural.

Key words: juridical education, legal science, history, anniversaries, memorable dates, Sverdlovsk
Law Institute, Ural State Law Academy, Ural State Law University, museum and archival work

IIpouwoe, xpaHsIeecs: B IaMSITIH,
€CTh UaCTh HACTOSIIIETO
Tadeyw KomapOunvckuii

B macrosiee BpeMs Ha (poHe yCHIMBAIOLIErocs CIpoca Ha BbICllee oOpas3oBaHUe Cpeau
IIVPOKMX CJIO€B HACeJIeHNSA 3HAUNMTEJIBHO BO3pACTaeT BINSAHNE IPA3THIKOB HA >KU3Hb
coBpeMeHHOro obifectBa. OQHOM M3 IPUUMH IIpa3{HOBAHNS IOOVJIETHBIX TOPKECTB BO
MHOTO SIBJISIETCS CTPeMJIeHME OXBATUTh MaKCUMAJIBHO IIVPOKYI0 ayAUTOpUIo, Hambosee
yCIIeIIIHO BHEAPUTH CBOY MAEM U IIPEACTAaBJIE€HNS O IIPOLIJIOM, HACTOAIIeM M Oymyliem
crpansl'. [lox mpasgHMKaMy B JaHHOM KOHTEKCTe CIeAyeT IIOHMMATh KpPYyTJIble AaThl Ka-
KUX-J1100 3HAUMMBIX COOBITIIA.

[O6wunen mpasmgHYIOTCA M B YHUBEPCUTETAX, ¥ B APYTMX BBICIINX y4eOHBIX 3aBeIeHI-
ax. Taxk, B 2016 r. cBoe 85-ymeTme oTMeTmay MOCKOBCKUII IrOCyapCTBEHHBIN I0PUONYIECKUIT
yunsepcurer uM. O. E. Kyrapuna (MI'TOA), CaparoBckas rocymapcTBeHHast I0pUAMUECKasT
akageMus. TopkecTBa, CBI3aHHBIE C KPYIVIBIMY JaTaMI, MIMeJJ MECTO U B YPaJIbCKOM TO-
cymapcTBeHHOM IopuanueckoM yHusepcurere (CION — YpI'TOA - VpIIOY).

3mech BakKHO 3a(pMKCUPOBATh ABa BBOAHBIX 3aMeuaHNs. Bo-IepBeIX, 00uiell U IOAro-
TOBKAa K HEMYy — OIVH N3 TBOPYECKV OPMEHTMPOBAHHBIX CIIOCOOOB IO3HAHMS IIPOVIIEH-
HOTO ITyTM, HAKOILJIEHHOTO OITBITA, YTOUHEHNS U BOCIIOJIHEHMSI MMeKINuXcs JakyH. He-
CMOTpSI Ha YCTOMUMBBIN MHTEpeC K IOPUANUECKOMY OOpa3sOBaHMIO M €ro MCTOPUM, BPS
JIV TIPaBIJIBHO YTBEP)KAATh, UTO BCE €€ aCIeKThl OCMBICJIEHBI U CKPYIIYJIe3HO OIIVICAHBI.
Bo-BTOpbIX, YHUBEpCUTETCKIE I00NIEN CBSI3aHBI HEe TOJIBKO C «ITHEM POXKAEHNSI» CaMOro
By3a, HO M C IPUHATHEM 3HAYMMBIX HOPMATMBHBIX IIPABOBBIX aKTOB, HEPEOKO yUpeIM-
TEJIBHOTO XapaKTepa, B pasHOe BpeMs OIpeNesIABIINX eTr0 PasBUTHE, a TaKXe C JIIOIbMI,
Pa3smeNMBIINMI CBOIO CyAb0y C By30M, U, KOHEUHO, C €r0 CTPYKTyPHBIMM IIO[pasjelie-
HyaMu: Kadegpamu, paxkyabreTaMu, MHCTUTyTaMu. Tak, B 2016 r. B YpI'TOY cBoe 40-nerne
TOP>KECTBEHHO OTMeTIIN VHCTUTYT IpOKypaTypsl (CymeOHO-IIPOKYPOPCKUIT (aKyIbTeT),
WucTuTyT mpaBa 1 npeAnprHIMaTenIbcTBa (paKyIbTeT IPaBOBOI CIIY>KOBI B HAPOJHOM XO-
3gitcTBe), MHCTUTYT IocTnium (CaeaCcTBEHHO-KPUMIHAIMCTUYECKUIT (PaKyIbTeT); TOUKOI
oTcYeTa 3/eCh BBICTYIIVUI IIpMKa3 MMHMCTEPCTBA BBICIIETO VM CPEHETO CIEIMaTIbHOTO 00-
pasoBanusa PCPCP 1976 r.

B maHHOM KOHTEKCTe IIPeJCTaBIsSeTCs YMECTHBIM OOpaTUTh BHUMAaHIE Ha JICTOPUIO
obpasoBanus Muctutyra rocturun YpI'IOY. B coorBerctBum ¢ m. 1.4. mpmxasza Ne 309
«O CTPYKTYypHBIX M3MEHEHNUAX B BBICIINX yUeOHBIX 3aBeJeHMIX [JIaBHOTO yIpaBieHNUs

! ITumbaes K. H. PeHOMeH 100MIeeMaHNN B POCCUIICKOI 00LIieCTBeHHOM Ku3HM KoHIa XIX — Hauana XX Bexa //
Bomp. mcropum. 2005. Ne 11. C. 98. URL: http://ebiblioteka.ru/browse/doc/8696221 (gata obparenns: 28.07.2017).
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YHIBEPCUTETOB, SKOHOMIMYECKUX ¥ IOPUANYECKUX U IKOHOMUYECKUX BY30B», ITOIIIICAH-
HOTO MIHIICTPOM BBICIIIETO M CpefHero crenyanbHoro obpasosanus PCOCP U. ®. O6pas-
LOBBIM, B cocTaBe CBEpIJIOBCKOTO IOPUANUECKOIO MHCTUTYTA IIPEAIIOIarajJoch OpraHmu3o-
BaTh CJIEICTBEHHO-KPUMIHAINCTIYECKNIT (paKkyIpTeT co crienmranbHOCThI0 «1801 — IIpaBo-
BeJleHIe». B mocirenyroleM Ha OCHOBAaHUM JAaHHOTO IIpukasa pykosonacrsoMm CIOU B uue
pexropa [. [I. Ocranenko 6pu1 mopmucan npukas Ne 164-a 06 ob6pazoBanuu B CBepaIOB-
CKOM IOPUANYECKOM MHCTUTYTe IO JHEBHON (opMe 00ydeHNUs CleCTBEHHO-KPUMUHAIIN-
CTMUECKOTO (paKyJIbTeTa C eXKEeroJHBIM IIPMEeMOM B KOJIMYecTBe 165 YesloBeK M OOIIMM Ha-
6opoM 660 CTyIeHTOB COOTBETCTBEHHO'.

CBou 1060mien Ipa3gHOBANIM TAaKXe APYTUe MHCTUTYTHI M (QaKyJIbTeThl yHUBEPCUTETA.
Top>kecTBeHHBIM (MTOTOBBIM) aKTaM IIpeIIeCTBOBAJIA Pa3HOILIAaHOBAs paboTa: MCCIe0Ba-
HIA B YHUBEPCUTETCKOM apXMBe, HayUHbIe (POPYMBI, IIOATOTOBKA MY3€IIHBIX SKCIIO3WIINIA,
TBOpUYECKIe, CIIOPTUBHbIE OaTanuu, Jap.

MUHHCTEPCTBO BHCUETO ¥ CPEIHENO CIEIMAIBHOIO OBPASOBAHUA PCGCP

- MUHHCTEPCTBO BBICIIETO H CPEAHETO CHEWHAIBHOIO
OBPA3OBAHHA PCOCP
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ITpukas Munucmepcmea evicuiezo u cpedHezo CneyuarbHo2o
o6pazosanuss PCOCP

Ilpuxa3z pexmopa CIOU /1. /. Ocmanenko

Biaromaps HemaBHO OOHApYKEeHHBIM HOBBIM JaHHBIM CTaJIO M3BECTHO O Oojiee paHHeI
JlaTe «pPOKIEHUA» YPalIbCKOTO IrOCYIapCTBEHHOIO IOPUANYECKOTO YHIBEPCUTETA, & B yCTaB
00pa3oBaTeJIbHOI OpTaHM3alNY OBLIN BHECEHBI CyIlleCTBeHHbIe N3MEHeHMI. B cooTBeTcT-
Bun ¢ ycraBoM YpI'IOY ot 20 ampesns 2016 r., pa3MeIlleHHOM Ha caiiTe By3a’, yHUBEPCUTET
ObL1 co3maH 15 ceHTaOpsa 1918 r. corylacHO mocraHoBieHNMI0 CoBera MUHUCTPOB Cubup-

! Apxus YpI'lOY. ®. 2143-p. Om. 1 JI. Kuura npukasos pexropa Ne 127-184 3a umioib-ceHTIOpD 1976 T.
2 URL: http://www.usla.ru/about/localacts/ustav_urguu_2016.pdf (mara o6parenus: 28.07.2017).
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CKOTO IIPAaBUTEJIBCTBA OT 26 ampeins 1919 r. kak lopuamdeckuil ¢akynpreT B coctaBe Mp-
KyTCKOTO F'OCYHapCTBEHHOT'O YHMBEPCUTETa, KOTOPBI B JaJbHEIIIeM ObLI ITeperIMeHOBaH
B (paKyJIbTET COBETCKOTO CTPONTENIbCTBA M IIpaBa'. B cBA3M ¢ 3TMM B HacToslllee BpeMs
IIPOBOJUTCA PaboTa ITO IIOATOTOBKE K Ipa3qHOBAHMIO 100-JIeTHero 1obuures Bysa, 3aIlIaHu-
poOBaHHOTrO Ha oceHb 2018 T.

DPpazmenm nocmanosnenus BIIUK om 20 anpena 1931 e.
«O Meponpusmusx no0zomosxe Kadpos pabOMHUKOE COBEMCK020 CIMPOUMETbCMEa»

OpnHako M0 HemaBHEro BpeMeHIU TOYKOil orTcuera B mcropuy YpI'TOY Oburo mpmusaTto
onpenenats nocraHosieHne BIIMK PCOPCP ot 20 ampens 1931 r. «O MeponpuaTuax Io
IIOATOTOBKE 1 IIE€PEIOATrOTOBKE KaJApPOB COBETCKOTO CTPOUTENbCTBa» (mamee — IlocTaHoB-
smenne 1931 r.). TpagMUMOHHO CUMTAIOCH, UTO MMEHHO 3TOT HJOKYMEHT SBJIAJICA yUpeny-
TeJIbHBIM, IIOCKOJIBKY OH 3aKpenumil BblfeseHue 13 VIpKyTCKOro rocyapCTBEHHOIO yHI-
BepcuTeTa B KauecTBe CaMOCTOSITEIBHOro yueOHOro 3aBemeHms CHOMPCKOTO MHCTUTYTA
COBETCKOro mpasa. M corizacHoO JaHHOMY ITOCTaHOBJIEHMIO B 2016 r. Halla Alma mater ot-
Meyasa Gbl 85-yeTHMIT 00melt, a He crojeTrue B 2018 r. Tem He MeHee (IIOBTOPUM) B CBsI-
3 C HeJaBHUM OOHapy)KeHNEeM apXVUBUCTAMI, JMCCIEeJOBATEISIMIU HOBBIX HAHHBIX U MX

! K Bompocy o croseTHeM 000uiee yHUBepcuTeTa: HOBoe B Guorpadguu Bysa (1o marepuanam Kpyrioro croma) //
URL: http://www.usla.ru/news/2016/doc/06_statya_otchet.pdf (nara obparernus: 24.07.2017).
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MOCJIEeAYIOLIM HOPMATUBHBIM 3aKpEIJIEHMEM MOKHO C IIOJIHOM YBEPEHHOCTBIO 3aSBUTh,
uyto 15 ceHTs0psa 2018 1. YpaapCcKOMy roCyJapCTBEHHOMY HOPUANUECKOMY yHIBEPCUTETY
ucnoygHuTca 100 aert.

Kpyrisbple naTel IpMHATUS HOPMATUBHBIX IIPABOBBIX AKTOB OPraHMUYHO BIIMICBIBAIOTCA
B IOOVUJIETHBIN «VICCIIeOBATEJIbCKIII CIIEKTp». Paccyknas B 1ieJIoM 00 MCTOpUM I0PUAIYe-
CKOT'O 06pa3OBaHI/m, Ba)XHO BCIIOMHUTB, UTO, HanpuMep, B 2015 r. ormevancsa 180-j1eTHUIN
100mteit OOIIero ycraBa pOCCUIICKUX MMIIEPATOPCKUX YHUBEPCUTETOB 1835 T., MOATOTOB-
JICHHBIVI IIPU y4yacTUMM MMHUCTpa HapomHoro mpocsemeHus C. C. YBapoBa u cosparens
CBopa 3axkoHOB Poccmiickoit umnepuu M. M. Cniepanckoro; BcnomuHanu u 110-ietue Bpe-
MEHHBIX IIPaBIII 00 yIIpaBJIeHNN BBICIIMMM yUeOHBIMU 3aBeeHUsAIMU MuHUCTEpCTBa Ha-
ponHoro npocemieHus 1905 r., KOTOPBIMU B By3bl OBLIO BO3Bpall[eHO BBIOOpHOE HAYaJo.
Y BaxHeMIINX HOPMATUBHBIX IIPABOBBIX AKTOB, PETYJIMPOBABIINX COBETCKOE IOPUANIECKOE
obpasoBaHme, B mporurequreMm 2016 r. Takxe ObuIM cBoeoOpasHble 00wmien. Peub upmer 06
ynomsaytoM IlocranoBiennu 1931 r., mocranosienuu I[K BKII(6) or 5 okTsabps 1946 r.
«O pacumpeHnu u ynIydilleHUN OPUINUECKOro o0pa3oBaHMS B CTpaHe» U IpuKaze Mu-
HIICTEPCTBA BBICIIETO M CpeJHero crennanbHoro oopasosanus PCOCP ot 7 uions 1976 r.
Ne 309.

ITo cryuaro Hameuarorterocsa B 2018 r. Topskectsa B uecThb 100-metnsa YpI'IOY axryanu-
3MpPOBAJICS BOIPOC O CTAHOBJIEHUM ¥ PasBUTUM IOPUAMUECKOTO oOpasoBaHus B Poccnu,
M3yuaTh KOTOPBIN IEPCIIEKTUBHO, B TOM YMCJE, IIOCPEICTBOM OCMBICIEHUS I0OVIIETHBIX
MpaKTUK.

IOpunnueckoe ob6pasoBaHMe IpenCTaBIsIeT COO0V HEOTHEMJIEMBIN 3JIEMEHT IIPaBOBOII
KYJIBTYPBI, IIOCKOJIBKY OJ1arofapsi eMy BO3MOJKHA TPAHCISLYS TOTO IIPABOBOTO OIIBITA, KO-
TOPBIL OBLI HAKOILUIEH Ha IPOTSHKEHMM MHOTrUX cTojeTuit. OHAKO B CIIIy KOHKpPETHO-
MCTOPUUECKUX yCJIOBUIA, IO OOJIbIIIEl yacT B GOpMe COLMAIBHO-9KOHOMMIUECKUX U II0-
JINTUKO-TIPABOBBIX (PaKTOPOB, IOpUANUECKOe 00pa3oBaHNe ITOABEPTaJIoCch HEOJHOKPATHBIM
IpeoOpa3oBaHMIM, UTO CKa3bIBAJIOCh HE TOJBKO Ha ITOATOTOBKe IPOdeccuoHaTbHbBIX I0pU-
CTOB, HO U Ha CHUCTeMe BBICIIIEr0 0Opa3oBaHUs B IIeJIOM. B KOHTeKCcTe HEOTHOKPATHO M3Me-
HSIBILINXCS. 0COOEHHOCTEN rOCYyapCTBEHHOIO yIIpaBJIeHNs, 00T U, 3aKOHOIATeIbCTBA,
pONM MeXOYyHApOOHBIX CTAHAAPTOB B o0iacTyt 0OpasoBaHMI M T. A. BAXKHO PacCMOTPETH
BOIIPOC O XPOHOJIOTMIY CTAHOBJIEHNS ¥ Pa3BUTUA POCCUIICKON CUCTEMBI IIOATOTOBKI IOPU-
OUUYECKUX KaJpOB.

B HacToAmMiI MOMEHT B IOPUANUECKON HayKe CYILeCTByeT HECKOJIBKO ITOIXOHOB K IIe-
proM3anMy PasBUTUSA IOPUANUECKOTo oO0pasoBaHms. COrIacHO OMHOMY M3 HUX CUCTEMY
IIOATOTOBKY IOPUANMYECKNX KAIPOB YCIOBHO MOXKHO pas3eNNTh Ha ueThIpe Iepuopa (3Ta-
I1a) B 3aBMCHMOCTI OT MCTOPMUECKOI 3IIOXM, MHBIMIU CIOBAMMU, OT Be€X Pa3BUTUS POCCUIL-
CKOII rocyapcTBeHHOCTH'. VIMEHHO 3TOT mOAX0. OBLI B3AT HaMU 3a OCHOBY.

Hauaso pa3BuTus oTeuecTBEHHOTrO HPUANUECKOr0 06pa3oBaHus ObLIO IIOJ0KEHO B IIe-
puon npasinenus [lerpa I. 9ToT mepBsIt (MMIIEPATOPCKNUIT) IEPUO MPOFOLKAIICT BILIOTH
1o pyoexka XIX-XX BB. ITo ykasy Ilerpa AnmekceeBnua or 28 ssHBaps 1724 r. ObLIa co3maHa
Axanemus Hayk B [letepOypre ¢ yHUBepCUTETOM U TMMHAa3Mell, Iie ObLIa yUpeXxaeHa mep-
Bas Kadenpa npaBoBefeHns. B manpHeitiem umneparpuna Ennsasera [lerpoBHa mpomos-
KILJIa TTeTPOBCKYE HAUMHAHM, 1 B 1755 T. 110 ee MHMIMATUBE OBLI yupexaeH MoCKOBCKUIT
YHIBEpPCUTET, TAe ObLI 00pa3oBaH IOPUANUECKNT PaKyIIbTeT.

' Ocmanosuu H. I0., Mycunos II. A. Drans! pasBuTusI opuanueckoro obpasosauns B Poccun // Crede Experto:
TpaHCIIopT, 06IecTBo, oOpasoBanue, st3bik. 2014. Ne 3. URL: http://ce.if-mstuca.ru/wp-content/uploads/2014/11/os-
tapovich-musinov.pdf (mata obparenns: 19.07.2017).
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ViMeHHO B paccMaTpuUBaeMblil mepuop chHOPMUPOBAINCH 3aMeyaTelbHble TPaTULIIIA
POCCUIICKOI IOPUANUECKOI BBICILIEN IIIKOJBI I HAYUHOTr0 IIpaBoBeeHNA. BakHo, 4TO K Ha-
CTOSIIIIEMY BpeMEHU HaKOIUIEH 3HAUUTEIbHBIN MCTOPUOrpagUUecKnii OMMBbIT OCMBICIEHUS
9TUX TPaTVILINIL.

Bropoii sTan cBa3aH ¢ CoBeTCKMM rocygapcTBoM. MHOrue MCTOPUKY, MICTOPUKHU IIpaBa

CUUTAIOT, UTO IMEHHO B 3TOT IIepMOJ IIPOU30IILIA CYLIeCTBeHHAasA MOAEPHM3aLMs CYUCTEMBI
IOPUONYECKOTO 00pa30BaHs, IOCKOJIBKY HOBasI BJIACTh B3siIa KypC Ha BHeIpeHNeE BBICIIIETO
00pa3oBaHMS B MacChl, a IIPEKHISI METOIOJIOT NS IIPeIIoAaBaHMs, KaK U CICTeMa IeHHOCTell
B II€JIOM, HE COOTBETCTBOBaJIa MAEOJIOTUM COBETCKON BiacTu. [l pelleHMs IIOCTaBJIEH-
HBIX 3aJ1a4 COBETCKOE ITPAaBUTEJILCTBO IIPOBO3IJIACUIIO B KaueCcTBe UAEeIIHO-TeOpeTIYeCKO
OCHOBBI BCell IOPUCIPYAEHUUN MapKCUCTKO-JE€HMHCKOe y4YeHle O TOCydapcTBe U IIpaBe
KaK HaJCTPOEUHBIX ABIEeHNIX (popMax), 00yCIOBIEHHBIX 6a3MCHBIMY OTHOIIEHUSIMU 00-
mrectBa'. Ha mpakTuke Takas oOpasoBaTesibHasl IIporpamMMa IpuBesa K 3aMeHe IIPaBOBOIL
HayKM IIPABOBOV maeosiorueil B ¢GopMe aKTUBHOIO BMeIIATeIhCTBA I'OCYHApPCTBEHHBIX
OpTaHOB B IOPUAMUECKYIO NeATeJIbHOCTh, T. €. B IIPAaBOTBOPUYECTBO, IIPABOIIPUMEHUTED-
HYIO [IeATeJbHOCTh IIPAKTUUECKN BCEX YIIOJTHOMOUEHHBIX CYO'hEKTOB, M HEIIOCPEICTBEHHO
B Iopuauyeckoe obpasoBaHue. TeM He MeHee CBOOOHA HEVICTBUII B YCJIOBMSIX COBETCKOI
OUKTATyphl Bce ke Oputa. CripaBeqmuBo MHeHwme T. . fAmyk o ToM, yTo Ha camMoM meie
JIOITyCKaJICA ILTIOpaIN3M Hay4YHO-JICCIIeJOBATEIbCKON NeITeJIbHOCTI B T€X OTPACJIeBBIX Ha-
IIpaBJIEHNIX IPUANUECKOI HAayKIL, Iie He TpeGoBasach KiiaccoBasi OlleHKa MM HeoOXOaM-
MO OBLIO TOJBKO (pOpMaIbHO HMPU3HATH (PAaKT MapKCUCTCKOTO METOAa B IOPUCIIPYHEHINAN.
OTMeuaroTcst Tak)Ke HEKOTOpBIe ILIIOCHI B COepKaHMM 00pa3oBaHMsI .

B mepBoit nosoBuHe 20-x rr. XX B. IPOM3OILIO ITOBCEMECTHOE yIIpa3gHEeHNe Iopuamde-
cKuX (paKyIbTEeTOB KJIACCUUYECKUX YHUBEPCUTETOB; BMECTO HUX ITOSBIINCH (HaKyIbTETHI 00-
ILIeCTBEHHBIX HaykK, Tak HasbiBaeMble POHp1 B npmasarom CHK PCPCP 4 mapra 1921 r. ne-
kpere «O 1ane opranmsaiun PaxyiapreroB OOIecTBeHHBIX Hayk poccuitcKnx yHUBEpPCU-
TETOB» OBLIO 3aKPEIUIEHO, UTO «BCE CTyAEHTHI (aKyIbTeTa, He3aBICIMO OT CIIeIVaI3alni,
M3YUYalOT B TEUEHMe OBYX IEePBBIX JIET LIUKJ IIPeMeTOB OOIIX, IpeIoiaBaHme KOUX CTpe-
MITCS UM JaTh OOlllee COLVIOJIOTMUecKoe 00pasoBaHIe... HAUMHAS C TPEThEro rofa Gpaxyib-
TeT AEeJNTCSI Ha 3 OTJeJIeHNA: SKOHOMIUeCKoe, IOPUANKO-TIONNTIIUECKOe U ICTOPUUECKOe...»

OpnHako ombIT (paKyJIbTeTOB OOIIECTBEHHBIX HayK B COCTaBe APYIUX 00pa3oBaTeIbHBIX
yupexaeHnit Obu1 mpusHaH HeygauHbiM: POHBI ObLIM ITOBCEMECTHO JIMKBMAMPOBAHBI
K 1926 r. BBUAY UX KpaiiHeil HeaPeKTMBHOCTM B IUIaHe cllenyanmusanuy. Uto kacaercs
Hamteit Alma mater, To nocne nukBuparuu B 1924 r. ®OHa B cocraBe Mpkyrckoro ro-
CyZapCTBEHHOTO YHUBepcuTeTa U A0 obpasoBanmus Cubupckoro (MpKyTCKOro) MHCTUTYTa
COBETCKOI'O IIpaBa eqMHCTBEHHOI Ky3HUIEH IOpUINYECKIX KaJpOB B BOCTOUHBIX pailoHax
CTpaHbI ObLT (PaKyJIbTET IpaBa M MECTHOTO XO35MCTBA (BIIOCIEACTBUY — QaKyIbTeT COBET-
CKOTO CTPOUTENIbCTBA U IpaBa) MIPKyTCKOTro rocy1apCTBEHHOTO YHIBEPCUTETA.

ITosgHee coBeTCKOe IPABUTEILCTBO BEPHYJIOCh K CTAaHAAPTY «MHCTUTYIMOHAIU3ALINI
IOPUANYECKOTO 00pa30oBaHMsI», CO3[JaB MHCTUTYTHI COBETCKOTO IIPaBa B KPYIIHBIX IOPOMAX.
OpHUM 13 KIIOUEBBIX yUpPEAUTEIbHBIX JOKYMEHTOB, CIIOCOOCTBOBABILNX pealyM3alyl JaH-
HOJI 00pa3oBaTeIbHOI IOJIUTUKY, CTANI0 yImoMsaHyToe paHee [locranosienme 1931 r. [lan-
HBIII HOPMATVBHBIN aKT ChITPaJl B)KHENIIIYI0 POJIb B CTAHOBJICHNN 1 Haieit Alma mater.

! Iladpun B. M. Teopermueckas IOpUCIPYAEHLs ¥ OPUAMUECKOe 00pasoBaHye B IIEPBBIE TOBI COBETCKOI
ractu // Bectrn. Yenl'V. 2012. Ne 27. URL: http://cyberleninka.ru/article/n/teoreticheskaya-yurisprudentsiya-i-
yuridicheskoe-obrazovanie-v-pervye-gody-sovetskoy-vlasti (mara o6pamenus 19.07.2017).

2 Awyx T. @. I0Opupuueckoe o6pa3oBaHue B BhICIIEN 1IKoe: yueb. mocobue. Omck, 2014. C. 65.
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Hprxymckuil eocyoapcmeenHvlii yHueepcumem
(u3 ponoos Mysess ucmopuu CIOU — YpI'lOA — YpI'fOY)

ITocranoBinenne 1931 r. 3akpenmiio CIelUaJIM3alMIo pAAa BBICIIMX IOPUINYECKUX 3a-
BeJleHNIT: HanpuMep, KasaHCKMIT MHCTUTYT COBETCKOTO IIpaBa NpeaHasHauaIcsa MCKIIOUI-
TEJIBHO IS IIOATOTOBKM KaJ{pOB aBTOHOMHBIX 00pa3oBaHmii, a IHCTUTYT COBETCKOTO CTPO-
UTEJIbCTBA U NpaBa KoMMyHUCTIUeCKOI aKkageMuy 3aHIMaJICd IMOATOTOBKON acIMpaHTOB
U HAYYHBIX paOOTHIKOB.

OnmHako B 11€JI0M COBETCKOE€ IIPABUTEJILCTBO CTPEMMJIOCH K JOCTVKEHNIO COOTBETCTBUSA
IOPUANYECKOTO 00pasoBaHMSI MapKCUCTKO-JIEHNMHCKOM MEeTONOJIOTUM', TeHepaJbHOM JIN-
HIU TIPaBSAIIeN NapTUM U K CHATUIO «JMCKYCCTBEHHOTI'O OTpaHMYEHNS JOCTyIla HaceJeHUsS
K I0pUIMYecKoMy oOpazoBaHNIO». CiieloBaTeIbHO, HEOThEMIEMBIMI 3JIeMEHTAMM, OCHO-
BOJT Ha3BaHHOTO [locTaHOBIEHNA CTANN CIIeAYIOIIVe IIPUHIIMIIBI IOPUINIECKOro o6pasopa-
HIA*: CTPOToe CJIe0oBaHNe MapKCUCTKO-JIEHMHCKOJ METONOJIOTMY; YCTAaHOBJIEHIE TeCHOI
CBSI3M TE€OPUMU U NPAKTUKMU, HAIIPABJIEHHOJ Ha JajbHelllllee COBEPIIEHCTBOBaHIE ITPAKTI-
YeCKOJI eATeJbHOCTY; PAaHHSS CIelMaIn3aiysi Oy yIIuX IPICTOB.

Baxxno oTmernTh, uTO pesynbTaToM npuHATUA IlocTaHOBIEeHMa 1931 r. cTajgo OKOH-
yaTelbHOE OTHeNeHMe OT MpKyTckoro rocymapcTBeHHOro yHuBepcurera CHOMpPCKOTro
MHCTUTYTa COBETCKOTO IIpaBa; a B COOTBeTCTBUMU ¢ npmkazoM Ne 1 mo Cubupckomy (Mp-
KyTCKOMY) MHCTUTYTY COBETCKOTO IIpaBa’ B KauecCTBe IIEPBOIO AMPEKTOpa MHCTUTYTa ObLI
HasHaueH IOpuit Muxaitnosuya Ilosan.

! Bunynnuxoéa H. H. IHCTUTYTBI COBETCKOTO IIpaBa «B KOHBEIEPHOI JIEHTe» IIPABOBOrO 0OpasoBaHN: IIPO-
JOJDKEHMe pasroBopa o pedopMe IOATOTOBKM IOPUCTOB B Hauase 1930-x rr. // Poc. ropma. xypH. 2013. Ne 3.
C. 186 n paiee.

* 3axapos B. B. IOpumcTsl A IpOJIETApCKOil AMKTATYphl: pedopMa IOpuMAmueckoro obpasoBaHms 1931 r.
(ITo marepmayam myGuukarmit «PocCuitcKOro I0pUANIEcKOro KypHata») // Poc. ropun. xypH. 2015. Ne 2. C. 202
u marnee.

* Apxus YpI'TOY. ®. 2143-p. Om. 1. JL. Ex. xp. 1. JI. 1.
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Dpaemenm npuxaza Ne 1 no Cubupckomy (Hpxymcekomy) uHcmumymy cogemckozo npasa

L P

Opuii Muxaiirosuy ITozan

Takum o6pasom, [loctanoBnerue 1931 r. 03HaMEHOBAJIO Ba)XKHYIO BEXY B CTAHOBJIEHIU
OTeYeCTBEHHOTO I0PUANYECKOro obpasoBanus, B ToM uncie Cubupckoro (MpkyTckoro) mH-
CTUTyTa COBETCKOTO ITpaBa’.

[Tocnenyrorme rogpl, CBI3aHHBIE CO BCEOOIIel T BOEHHOV MOOMIM3anmeit 1 MOCIeayo-
I{IM BTOp)KEHMEM HeMelKO-darncTcknx Boiick Ha Teppuropuio CCCP, HeratnBHO CKa-
3aJIMCh Ha Pa3BUTUY U COBEPIIEHCTBOBAHUN yUeOHO-METOAUUECKOI ¥ HayUHO-JICCIIeJ0BA-
TEJIbCKOJI IIOATOTOBKY Oy AyIIUX ¥ IEPEIIOTOTOBKY YK€ COCTOSIBIINXCS I0pUCTOB. [[0 OKOH-
vaHnsa Bemukoit OTeuecTBEHHON BOVHBI COBETCKOE IIPABUTENIBCTBO IMPAKTUUECKN He IIPU-
HIIMAaJIO HMKAaKMX IOIIBITOK CYILIeCTBEHHO M3MEHNUTh 00pa3oBaTelbHOE 3aKOHOATEIbCTBO,

' K Bompocy o crojeTHeM [o0miee yHMBEpCUTeTa: HOBoe B Omorpadum Bysa (1o Marepuanam Kpyrioro croina).
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B 0COOEHHOCTM B 00JIaCTY IOPUCIPYASHINMN, yIIOp OBLI CHEJIaH MICKIIOUEHO Ha cdepy pas-
BUTUA MesKayHapoaHbIx cBaseit CCCP.

CyiiecTBeHHBIe IIpeoOpa3oBaHMsI B 00pa3oBaTeJIbHON cepe HAUATINCh JIUIIb B IIOCIIe-
BOEHHBIN nepuon. Tak, 5 okraopsa 1946 r. LIK BKII(6) npuusn I[Tocranosiaenue «O pacrin-
peHUM ¥ YJIyULIeHU! IOPUANYECKOro o0pa3oBaHMSI», B KOTOPOM ObLIa IOJHATA IpoOIe-
Ma HECOCTOSTeJIbHOCTI AEVCTBYIOIE CHCTeMBbI IOATOTOBKM IOPVICTOB’, Iepe] OpraHaMu
IOCTMLIY IIOCTaBJIeHa Ccepbe3Has 3ajjada yJIy4IIuTh 3(pPeKTUBHOCTD IOPUANUECKUX yuel-
HBIX 3aBeleHUII B OOJIACTYM HAyUHO-VICCJIEeJOBATEJIBCKOI MESTeNbHOCTM, a TAKKe YBeJI-
YNUTHh KOJIMYECTBO BBIITyCKAEMBIX CIeHManyncToB u Ap.> OgHAKo, IO CYILLeCTBY, 3Ta JOJIS
BbInata MuHucTepcrBy BeIcurero oopazoBanns CCCP, a Munroct CCCP B cBolo ouepens
3aHMMAJICI KaJApPOBBIMY BOIIPOCAMM ¥ OOIIMM YIIpaBJIeHUEM IIOATOTOBKON ¥ IIEPeIloAro-
TOBKOII IOPMCTOB B Iopuamdeckux 1rkorax CoseTckoro rocymapcrsa. Kpome Toro, Ba>KHBIM
HoBoBBeeHneM [locranosnenus IIK BKII(6) cramo yupexageHne BoIciinx KypcoB ycoBep-
IIIEHCTBOBAHMS IOPVICTOB B I[EJIIX II€PEIOATOTOBKM Pa0OTHUKOB OPraHOB IOCTUIMM, CYHa

U IIPOKypaTypBhl.

Tlnonemapuu feer empan, coedunaiimecs!
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BbIMIE KAYECTBO HPHAHYECKOr0 OBPASOBAHMA

Mocranosnenne LUK BKIT1(6) or 5 oxrabpa 1946 r. «O pacumpennn
H YAYHIIEHHH ODHAHYecKOro OoOpasoBaHMA B CTpaHe» MNojBeprao cyposoft
KPHTHKC COCTOMHHE IOPRAMYCCKOrO OO6pA30BAHKA H QN0 CYPOBYIO OUEHKY
pabore Muuncrepersa et CCCP, we npunsBuiero HeoOGXOAHMBIX Mep
£ PaCUIHPeHHIO H YAYYIICHHIO BHICUIErQ IOPHAHYECKOTO OOPAlIOBAHHA W HE
‘oflecnedHBIIEro AOJIKHONO KavyecTBa CPeAHEro I0pMAHYeCcKoro obpasoBaH:A.
LK BKII(6) yxasaa, wro samnefiiedi safaveit Mumucrepcrsa I10CTHUHHA
CCCP # Munncrepersa suicuiero obpasonanus CCCP spaserca nossiure-
HH€ YDOBHA NOATOTOBKH KPHAHUECKHX KHAINJH, B NepEYO ouepelds, YypoBHA
NOAroTOBKH DAGOTHHKOB CYAA W NDPOKYDATYDBIL,

Dpaemenm pedakyuonHol cmamvu xyprana «Coyuanucmuueckas 3akonHocmyv» (1949 ¢.)

[ToMrMO Ha3BaHHOTO JOKyMeHTa GOJIBIIIOE BIMSHIE Ha PasBUTHE IOPUANIECKOTO 00pa-
30BaHNA B CTPaHe B 1[€JIOM M YpaJbCKOJ IIPaBOBOM IIIKOJIBI B yacTHOCTM oKasayuo Ilocra-
HosiieHNe LIK KIICC ot 16 urona 1964 r. «O Mepax 1o JajJbHeNIIEeMy pasBUTUIO IOpUAIUIe-

! Passurne ropuauueckoit Haykn B CCCP. ITo marepmanam o0pa3oBaTeIbHOTO ropTaia PoccmiicKoil MpaBoBoIt
akagemuu Munncrepersa IOctunum Pocenitckoit Penepariuu // URL: http://distance.rpa-mu.ru/files/mg/imun/thm/
tsm7.html (mara obparenns: 21.07.2017).

? Bunynnukosa H. H., 3unynnuxosa O. H. IOpunndeckoe o6pasoBaHue Kak I1€PeKPeCTOK IIpaBa, KyJIbTypbl, NH-
TepecoB JIMYHOCTY, OOIIeCTBa M TOCYAapcTBa (PasMBILUICHUS B CBSI3M ¢ HOBBIM m3manmeMm «fmyk T. ®. IOpu-
Iuyeckoe o0pasoBaHue B BBICIIEN IIKose: yuebHoe mmocobme. — Omck: M3n-Bo Om. roc. yH-Ta, 2014. — 312 c.») //
Genesis: ucrop. nccnegoBanus. 2015. Ne 4. C. 508-534. URL: http://www.e-notabene.ru/hr/article_15659.html (mara
obparenns: 23.07.2017).

* Koounyes A. A. XOpupnueckoe obpasosanne B CCCP B mocneBoenHsn mepnof. Yacrs 1 // URL: http://www.
center-bereg.ru/12685.html (mara obparenns: 24.07.2017).
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CKOJI HayKM ¥ YJIYYIIEHNIO IOPUANYECKOTO 00pasoBaHUA B CTpaHe». B obiacTy HaydHOI
nesTeabHOCTN LleHTpaTpbHBIM KOMUTETOM ObLiIa ITOCTABJIEHA 3ajjada pellleHNs KII0UeBbIX
mpo6JieM, CBI3aHHBIX C TOCY[AApCTBEHHBIM YIIPaBJICHMEM, HNesITeIbHOCTBIO OPIaHOB IoOCY-
JApCTBEHHOI BJIACTU M OOILIEeCTBEHHBIX 00OBemMHeHUiT Ha Tepputopuy COBETCKOTO rocy-
napcrBa. PykoBomurenamu I[K oTcramBanach mo3mius o DaJbHEIIIEM CONVIKEHUM IOPM-
OUYeCcKUX 00pas3oBaTeJIbHBIX YUPEXAEHUII ¢ IIPAaBOOXPAHUTEIbHBIMI OpraHaMM, OpraHa-
MU IOCTULAN U T. J.

Beuny sToro npumepHo Bo BTopoii nmojgosuHe 1960-x rr. B CIOM nmox nauamom O. A. Kpa-
CaBUMKOBA ObLIA CO3JjaHA KOMICCUS YUEHOTrO COBeTa IT0 CBA3Y C IPAKTUKOM, KyJa BOIILIN
MpeCTAaBATENN PAa3IMUHBIX CMJIOBBIX BEJOMCTB, OPTaHOB IIPOKypaTyphl, cyna u ap. Bax-
HO, UTO IIOJIOTOBKA CIIELVIAINICTOB IJIS PabOTBI B CyHdax, OpraHax IIPOKYpaTyphl U BHY-
TpPeHHIX JeJI MpU3HaBajach HaynboJiee 3HAUMMOI 3ajauell MHCTUTYTa, 00yCIOBIMBABIIIEN
COBepIIeHCTBOBaHNE yueOHOro Ipouecca. B mensax obecneuenus peanmsanuu IlocTaHos-
nenns 1964 r. Ha 6ase CIO! 6bl1a poBeeHa HayuHas KoHpepeHIuA «O MyTIX HalbHel-
IIIeT0 COBEPILIEHCTBOBAHMS IOPUINUECKOTO 00pa30BaHMs U €T0 NPUONVKEHNS K IOTpeOHO-
CTAM IPAKTUKI» .

Oxmsbpv Anexceesuu Kpacaguukos

g cTMMyJIMpOBaHMA Hay4YHO-JICCJIEOBATENIbCKON NeATEeNbHOCTM CTYyAEHTOB B paM-
Kax MHCTUTyTa Ha IIOCTOSIHHOJ OCHOBe IIPOXOAMIN MeXXKadenpaJabHble CeMIHApBI, Ie
C. C. Anexkcees, [I. H. Mcynos, b. ®. JluBuak u apyrue npernogaBaTeIu pacCy>KIajy O BOII-
pocax COBETCKOI IOPUMIAMUECKON HAayKM U JOeJIVUINCh CEKpeTaMM CBOMX HAayUHBIX MCCIIeIO-
Bauuit. B nemom ITocranosnenne 1K KIICC 1964 r. 61aronpusaTHO CKa3ajloCh Ha pa3BUTUI
HayYHO-JICCIIe{OBATEIbCKOI AeATeIbHOCTY 1 yueOHO-MeToamueckoir pabore CION2.

Tperuit sTanm pasBUTHS OTEUECTBEHHOTO IOPUANUECKOTO 0Opas3oBaHMS IIPUIIENCS Ha
IIepecTpOeUHOe BpeMs; OH XapaKTepU3yeTcs KOMIUIEKCHBIM pedOpMUPOBAHNEM CHCTEMBbI
IopuanUeckoro oopasoBanus CoBeTckoro rocymapcrsa. C OJHON CTOPOHBI, IPOVICXOMVIIO

! CBepaIOBCKUIT Fopuamueckmii macTuTyT. 1931-1981. M., 1981. C. 23.
? Cemenos B. B CepmitoBckom ropupmdeckom nHcruryte // IlpaBoBemenne. 1964. Ne 4. URL: http://law.edu.ru/
article/article.asp?articlelD=1130371 (mara obparenus: 26.07.2017).
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aKTMBHOE 3aMIMCTBOBaHIE 3apyOeXKHBIX CTAaHAAPTOB IIPEIIOJAaBAaHMS B OOJIACTY IOPUCIIPY-
IeHINN, a C APyToil — HabIrofasach KOHCepBATUBHASA TeHAEHUVS BO3BpPAILEHNS CUCTEMBbI
IIOATOTOBKY IOPUANYECKNUX KAaAPOB K JOPEBOIIOLMIOHHOMY OIbITy. HopMaTuBHBIM obecrie-
yeHMeM IIPOBeIeHNU TaHHOI 00pa3oBaTeIbHON peOpPMBI BBICTYIIMIIN IIPEXKe BCero YKas
[Tpesunmenta PCPCP or 11 uromg 1991 r. Ne 1 «O mepBoouepeqHBIX Mepax IO Pa3BUTIIO
obpasoBaHMI», 3akoH PP o1 10 o 1992 r. Ne 3266-1 «O6 obpasoBanum», PemepanbHbIi
3akoH «O6 yTBepxneHun PemepasbHOI IPOrpaMMBbI pasBUTUS 00pasoBaHMI» 1 Ap. Oue-
BIMAHO, UTO JAHHBI IEPUOJ CTal, IO CYyTU, IIPOMEXYTOUHBIM, CBA3YIOLIIMIM.

YeTBepThINI 3Tall PasBUTUS CUCTEMBI IOPUANYECKOTO 00pa3oBaHMS HEIIOCPEICTBEHHO
cBs13aH ¢ BosoHckuM mpoiteccom, korga 19 mionsa 1999 r. 6puta mopnncana bonoHckas gek-
Jlapanys, yCTaHOBUBIIIAS MeXIyHapomHble CTAHAApPTHI B 00JIACTM BBICIIIETO0 0Opa30BaHMUS.
P® mpucoenuHmIach K JaHHOI cucTeMe B ceHTs0pe 2003 r., 1 Temephb B HaIllell CTpaHe
JeJICTBYeT NBYXypOBHeBas CUCTeMa BBICIIEro oOpa3oBaHUS: IEPBBIII YpPOBEeHb — OaKayas-
puar, BTopoil — Marucrparypa. B 2000 r. 6su1a npunara «JInccaboHckas crparerns», ycra-
HOBUBIIAS Kypc Ha (GOpMMpOBaAHNUE €OVHOTO JICCIEeXOBATEIBCKOTO IIPOCTPAHCTBA B CTpa-
Hax EBpomelickoro KOHTUMHeHTa. B mTore BO MHOIUX CTpaHax-y4acTHUIaX BojoHCKoro
Iporecca HaOII0JaeTcsl YKIOH B CTOPOHY aHIJIO-aMEPUKAHCKON KyJIbTYPBhI BBICILIETO IOPI-
IUUeCKOro o0pa3soBaHM.

Ypanpckasg KysHHUIIa 3HAHMII BCerja CJIABMIIACh M CJIABUTCA ceifyac CBOMMIM IIperoja-
BaTeJIMN, Pa3BUBAIOILVIMI IOPUANYECKYI0 HayKy. Kak oTMeuasock B By30BCKOJ MCTOPU-
orpacuu, mpernogasatenbckuit cocraB CIOM mocie nmocranosinenus 1K KIICC 1964 r. Ben
y4eOHYI0 U BOCIIUTATENbCKYI0 paboTy, KOTOpas COOTBETCTBOBaJIA TPeOOBAHMUAM, IIPEbsIB-
seHHbIM [IK K BeICHINM IopuamMuecKuM 3aBefeHusAM'. Hamr By3 crajn ogHMM U3 BeXyILUX
IEHTPOB IopuAMYeckoro oopasosannsg u Haykyu B CCCP. B mncTHTYTEe paboTanu KpyIHeii-
IlIIe yUeHble-IIpaBOBebl CTPAHBI, OCTaBMBIIINE 3aMETHBIN ClIe[l B IOPUAMUECKON HayKe:
npodeccopa A. M. Bunasep, B. H. [lypaeneBckuit u gp.*

B mpensoennsie roasl B CIOM Hauanm 3akiagbIBaThes QyHOAMEHT YpalbCKOVl HaydHOI
IOPUANYECKOI IIKouIBL. [Io Mepe pocTta MHCTUTYTa Kadeapsl YKPYIIHAINCH, CO3AaBATINICh HO-
Bble. B KaHYH BOJIHBI ITOSBILINCH CIeIMAIN3POBaHHbIe KaOuHeTh! U JabopaTopuu. K 1941 r.
podeccopcKo-IIpenoaBaTeIbCKIIT COCTaB MHCTUTYTa HACUMTHIBAT 29 UeJIOBEK, Cpefyl HUX
6b11 3 mpodeccopa u 15 moreHToB. Ha ueThIpex Kypcax o0ydanoch 325 CTyqeHTOB’.

B pasnoe Bpems B CIOU (YpI'TOA) pa6oranu Takue yuensle u memaroru, kak C. C. Anek-
cees, II. M. [laBbinnos, B. b. Mcakos, O. A. KpacaBunukos, b. B. Uepenaxus, K. C. IOnenscon
U MHOTHeE JpyTMe M3BEeCTHBbIE IIpaBOBebI, KOTOpPbIe CUMTAIOTCS OCHOBATENIMM CaMOCTOS-
TeJIBbHBIX HAIlpaBJIEHUI M ILKOJI B opuaydeckoir Hayke. b. B. Yepenmaxusa 1 ero yueHukK
C. C. AnekceeB — OCHOBOIIOJIOKHMKY YPaJIBCKOJ HAYUHOI IIKOJIBI TPa)KJAHCKOTO IIpaBa,
OJIHOI M3 caMbIX aBTOpuUTeTHBIX B cTpaHe. Ilepy C. C. AnekceeBa IpmMHamJIeXUT Oosee
400 mevaTHBIX TPYROB. Y>Ke B €r0 paHHUX LVBMIMCTUYECKUX paboTax HapsaAy ¢ KOHKpeT-
HBIMI peKOMEHJAaUMAMHU II0 COBEpPILIEHCTBOBAHMIO JOTOBOPHBIX CBS3€ll UM IPAKIAHCKOIO
3aKOHOMATEJIbCTBA IIPOCIIEKIBAETCS IIOCTAHOBKA OOIIUX IIpOOJIeM Teopuu IpaBa. 3a CBOU
HayuyHble TPYAbI U BbICKa3aHHble B Hux Iepenossle nupen C. C. AmekceeB ObUT IpU3HAH
BBIJAIOIIVIMCS TEOPETUKOM IIpaBa’.

! Bunynnuxoea H. H., 3unynHukosa IO. H. Ykas. cou.

* Kyxywxun M. H., Ilepesanos B. [I. YpasubcKoil rocyfapCTBEHHOI OpHAMUYECKOV akamemun — 70 ser //
IIpaBoBemenme. 2001. Ne 1. C. 6-12. URL: http://law.edu.ru/article/article.asp?articlelD=173602 (mata oOparueHus:
05.08.2017).

* CBepAJIOBCKII IOpUAMYECKUiT MHCTUTYT. 1931-1981. C. 9-11.

* Anexcees C. C. // URL: http://www.koob.ru/alekseev_s_s/ (gara obpartenns: 17.07.2017).
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B 2016 r. npenomasaTeny, MHOTME U3 KOTOPBIX ABIA0TCA BblmyckHnKamu CIOH, otme-
yau robunen. B ux uncne — npodeccopa M. . Kupmnosa, I1. Y. CaBuiikuit, I1. T'. Ileko-
YNMXWH U Jp.

Mapus fIkoBneBHa KupmioBa — M3BeCTHBIN y4eHBIN, nMeeT 6osee 150 Hay4dHBIX pa-
60T, cpey KOTOPBIX — 7 MOHOTpaduii, ABe M3 HNUX Ha KUTaicKoM s3bIKe. [lo pesysnbraTam
KOHKypcoB Mapus fIkoBieBHa HeOQHOKPAaTHO IIpM3HaBaJIach OOHNUM U3 JyYIINX JIEKTOPOB
By3a. Iloq ee pykoBoAgcTBOM KaHAUOATCKue AuccepTaiuy ycnemrHo samutuian I1. B. Kpa-
mreHNHHNKOB (1995 r.), A. B. Bpsmsranuu (1996 r.), C. I'. Kum (1997 r.), 10. JI. Epuios
(1998 r.), JI. IO. Ho6prrianua (2000 r.), JI. 1. ITomnu (2002 r.), E. A. PepxkoBckas (2005 1.),
E. M. Iloppa6unox (2008 r.). M. fI. Kupminosa HarpaskgeHa opgeHoM OTeuecTBEHHOI BOJI-
HbI Il crenenn, Menaiapio «3a 60eBble 3acCIIyTM», IOOVIICITHBIMY MeaaaaMiu, Menannio Ky-
KOBa, MeaJIbI0 «3a HOOJIECTHBI TPYA», Mefaiabio AHaToaus KoHy, Harpy JHBIMI 3HAKaMU
«[loueTHBIT paOOTHUK BBICIIIETO ITpOodeccroHaTbHOro obpasoBanusa PP» u «3a oTimuHbIe
ycrexu B pabore». B 2015 r. opuamdeckoe cOoOILIeCTBO BBICOKO OLIEHIIO BKian Mapuu
SxoBieBHBI KupmnioBoit B ropuanueckoe o6pasoBaHye U BOCIIMTaHIE, HATPAANUB BBICIIIE
ropuanueckoit npemueit «lOpucr romax»’.

Haczpadv: Mapuu Axosmestvr Kupuinosot

' 1 ampess 2016 roma cBoit 95-meTHmit ro0wrel otMmeuaer Kupuurnosa Mapus SIkoBieBHa — mpodeccop Kage-
IpBI TPAKTAHCKOTO IIpaBa YpPaIbCKOTO I'OCYHAPCTBEHHOTO IOPUINYECKOTO YHMBEPCUTETA, KaHAUIAT IOPUANYEeCKIX
HayK, 3aCJIy’KeHHBIII paboTHNK BhICIIei 11KoIbl PO, yuactauk Bemnkoit Oreuectsennoit Boitusl // URL: http://www.
usla.ru/ch.php?mid=139&cid=139&0obid=5960 (mara obparenms: 24.07.2017); Vcropus, Hacrositee, Oyayiuee: 80 et
CION - YpI'lOA / otB. pen. B. A. By6uux, B. [I. IlepeBaios. Exarepun6ypr, 2011. C. 151; FOpucr. 2016. Ne 3. C. 2.
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I1. T. [lexounxuH sSBISIETCS aBTOPOM 0o0-
see 100 HayUHBIX ITyOJMKALUI, B TOM UICIIE
MoHoOTpadmii, ueTbIpex YyueOHBIX IIOCOONIL,
BXOOUT B COCTaB AaBTOPCKOTO KOJUIEKTIIBA
yueOHMKOB'. Harpaxkmen oppenom Ilouera,
Meqaiapio «3a TPYAOBYIO DO0IECTb», ABYMS
I00VUIeTHBIMY MeJaJIIMI, a TaKKe MeIalbio
Anaronuga Konn.

Cdepy mayunsix umnrepecos II. Y. Casui-
KOTO COCTAaBJIIOT IPOOJIEeMBbI IpeaMera IIpa-
BOBOTO pPEeryaMpOBaHNUA KOHCTUTYLMIOHHO-
ro nmpasa P®, cucTreMbl OpraHoB TrOCyAapCT-
BeHHOI1 BiacTu B Poccuiickoit Penepanmu,
KOHCTUTYI[MIOHHBIX OCHOB (pOPMMPOBaHUA
7 GYHKUMOHMPOBAHMS MHCTUTYTOB IPAKIAH-
CKOTO 00IiecTBa. 3a BpeMsl HayuHOI U Ilefa-
TFOTUYECKOM HeATeJIbHOCTM WM3-II0OJ[ €ro Iiepa
BBIIIO Oosiee 100 HayuHBIX paboT, B TOM

ynciae 58 crareinr. B 1996-1999 rr. um 1mon-

TOTOBJIEH U OIyOJIMKOBaH (B COABTOPCTBE)
IATUTOMHBIT  «COOPHUK HOPMAaTHBHO-IIPA-
BOBBIX AaKTOB II0 KOHCTUTYLMOHHOMY IIpa-
By Poccuiickonn ®emepanmm». II. M. Casmir-
KM cpOopMyJIMpoBaHa ¥ 000CHOBaHA Upes O
JIBYeIIHOJ COLMATIBHON IpUpOJe IIpeaMera
KOHCTUTYLMIOHHO-TIPAaBOBOTO PeTyJIMpPOBaHIA.
YueHsIll TOAUepKMBaJI 3HAUEHVe HCTUTYTOB
IPaKTaHCKOTO 00lIilecTBa B 00eCIIeUeHNI CTa-
OMIIBHOCTY KOHCTUTYIIMIOHHOTO CTPOS?.

IO6unertubre marsr mpodeccopos II. T Mle-
kounxuza 1 II. M. CaBuikoro Top>kecTBEHHO
OTMeYaJlCh B YHUBEPCUTETe: 3aMedaTeTbHBIX
y4eHBIX ¥ IIeJJaroroB YeCTBOBAJIM B paMKax
II Ypansckoro ¢opymMa KOHCTUTYI[MOHAIN-
CTOB; KpOMe TOTro, OBLIM IIOATOTOBJICHBI IBE
IIepCOHAJbHBIE BBICTABKIL .

Ilemp Heanosuu Casuykuti

! Casukmit [lerp MBanosuu // URL: http://www.usla.ru/ch.php?mid=140&cid=140&obid=4744&empid=34 (mara

obparenns: 25.07.2017).

? [lexounxnu Iletp Ipuropresuu // URL: http://www.usla.ru/ch.php?mid=140&cid=140&obid=4744&empid=117

(mata obpartenns: 24.07.2017).

* II Vpansckuit ¢popym korcruryruonanuctoB // URL: http://www.usla.ru/ch.php?obid=6344&large=2 (mara
obpamtenns: 01.08.2017); BoicraBka Kk obmieto mpodeccopa IL T. IHexoumxmua // URL: http://www.usla.ru/
ch.php?obid=6318 (mara obparenus: 01.08.2017); BricTaBka B uecTs 106mies npodeccopa II. Y. Casurkoro // URL:

http://www.usla.ru/ch.php?obid=6319 (mara obparenns: 01.08.2017).
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JIERKTPORHOE TIPVIJI10>XKERVIE
K «POCC/CKOMY HOPVIOVHYECKOMY >XVPHATIV>

Buvicmaska k w6useto npogeccopa I1. T. [l]exouuxuHa

Buicmaska k obunetinvim damam npogeccopa I1. U. Casuykozo
He ctour 3a6b1BaTh 1 00 yIIeAIINX U3 KU3HU Ipernogasarensax. Tak, B 2016 r. ucromu-

Huiochk 110 jet co gua poxaeHud b. . JImsuaka u 90 et co gua poxaeHus B. M. Ceme-
HoBa. b. ®@. JImBuak (1906-1993), 3amedaTeIbHbII NCTOPUK, GPOHTOBUK, CHIH M3BECTHOTO
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POCCUIICKOTO apXUTEKTopa, MHkeHepa u usobperarens P. M. Jlmsuaka', cBA3a1 CBOIO IpO-
deccuonansuyio gesreabHocTs ¢ CIOV, rae unMrai Kypc MCTOpUY FOCYAapcTBa U IIpaBa 3a-
py6exxubIx crpan”. B. M. Cemenos (1926—2011 rr.) — opraHn3aTOp HayUHBIX JMCCJIe{OBAHUIT
B CIOU - VpI'TOA. Iloxg ero pykoBOoACTBOM B AKaJeMMM Hauvayyl pa3BUBATBHCSI acHMpaH-
Typa U JOKTOpaHTypa, ObLIO CO3MAHO CTyAeHUYecKoe HayuHoe obiectBo. B. M. CemeHOB
U3BeCTeH Kak aBTop Ooiee 150 pabor, B ToM umcie 9 moHorpagmit. OcoOyro M3BeCTHOCTD
nonyunu ero yuebunku «Cyn u npaBocynue» u «IIpaBooxpaHuresnsHble OpraHsl B Poc-
cuiickoit Penepaunn». Harpaxnen opaenamu Tpynmosoro KpacHoro 3uamenn, «3Hak Ilo-
yeTa», [[pyk6p1 HapooB, 3HaKaMy «OTIMYHMK BBICIIIET0 00pasoBaHMA», «[loueTHBIT pa-
OOTHUK BBICIIIETO IIpodeccroHaIbHOro obpasosanus PP» u ap.?

Ppazmerm 6blcMAGKU 0 BbIOAIULUXCT UCCTIE006AMEIISX UCTNOPUKO-NPABOBOTL HAYKU,
npuypouenHotl k 110-remuto co OHst poxcoenus b. @. Jlusuaxa u 75-remuto co OHst poxcoenus B. B. Bajcenosa.
Cnpasa — npogeccop Bopuc Pedoposuu JTusuak

Braoumup Muxatinosuu Cemenog

! 80-1eTmio KadephI MCTOPUI TOCYZAPCTBA U IIpaBa rocssamaercs... // URL: http://www.usla.ru/ch.php?mid=13
9&cid=139&o0bid=6156 (mara o6pamenus: 19.07.2017).

? Hacu6ynmun P. A. [IBe Botiab! Bopuca JIuBuaka // [|Be BeJMKMX BOWHBI: COOPHUK HAYUHBIX TPYLOB K 100-y1eTnro
Havaja [lepBoil MupoBoil BoitHbI 1 70-meturo mobexsl B Benmkoit OreuectBeHHOI BoliHe. ExarepnuOypr, 2015.
C. 291

* Ilpodeccop Brammmmp Muxaitnosuu Cemenos // URL: http://www.usla.ru/ch.php?mid=139&cid=139&0b
id=2696 (maTa obparternus: 23.07.2017).
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I06unen npodeccopos B. @. JIupuaka n B. M. CemeHoBa 1 ux Bkiajg B pazsutue Cep-
JJIOBCKOTO IOPMAMYECKOTO0 MHCTUTYTa OCMBICIMBAINCH B paMKax pabOThI KPYTJIOTO CTO-
1a «O o0mreitHbIX marax He cropaAt? (HoBoe B mM3ydyeHUM JOKyMeHTAJIBbHON Omorpadumn
By3a)»'.

A. M. JTugparnos pacckasvieaem o pedpopme cogemckoeo wpuouieckozo obpasoeanus 1931 e.
Ha xpyemom cmoie «O wbuetinvix damax He cnopsm?
(Hosoe 6 usyuenuu 0oKymeHmanbHoti buoepaguu 6y3a)»

Cmyoenmui-uccredosamenu kpyika CHO no ucmopuu eocyoapcmea u npasa Poccuu
eémecme ¢ compyonukamu apxusa YpI'IOY u myses CIOH — YpI'FOA — YpI'tOY

Ha kpyernom cmoite «O w00uTeliHbIx 0amax He cnopsm?
(Hosoe 6 usyuenuu 00KyMeHMAarvbHoll buozpaguu 6y3a)»

! JTuganos /. M., Hasaposa M. K. K Bompocy o croseTHeM Io0uiee yHUBepCUTeTa: HOBOe B Omorpaduu Bysa
(o marepuanam Kpyrioro cromna) // URL: http://www.usla.ru/news/2016/doc/06_statya_otchet.pdf (mara oGparre-
Hust: 24.07.2017).
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2016 1. TaK)Xe CTaX rojioM I0OWJIeeB CTPYKTYPHBIX MoapasfaeiaeHnit By3a. [Ipukaszom or
13 cents6pg 1936 r. Ne 114, mognucaHHbIM peKTopoM CBEpAJIOBCKOrO IIPAaBOBOTO MHCTMU-
tyta 0. M. ITo3anoMm, 6blIn 0Opa3oBaHbI ABe Kadeapsl, KOTOPBIM MCIIOJHIUIOCH 80 JerT:
Kadepa MCTOPUM TOCyAApPCTBA U IIpaBa U Kadeapa PyCCKOTO U MHOCTPAHHOTO SI3bIKOB'.

Kadenpa mcropun rocygapcrsa 1 Ipasa SIBJISeTCS OTHON M3 cTapeiimmx B Poccun cpe-
IU MCTOpUKO-Iopuamdecknx kadenp. B 1936 r. xadenpy BO3IJIaBMI CO3gaTeNb IIEPBOTO
yuebHUKa 1o ucropuu rocypapcrsa u npaBa CCCP (m3gan B 1940 r.) C. B. IOmkos. B To
Ke BpeMs IIepBbIil yUeOHNUK 110 BceoOIell MICTOpMM TOCYyAapCTBa M IIpaBa HAIIMCAJ qPYToil
npogeccop kadenpsr — C. O. KeueknssH. B pasHble ronsl Ha Hell paboTany KpyIIHeTIne
poccuiicKue yueHble, MICTOPUKU IIpaBa: npodeccopa M. [I. MapreiceBuu (BIIOCIEICTBUN 3a-
BeAyIOIMIT Kadenpoit uctopun rocygapersa u npasa MI'Y), . U. Kpsusos, 3. M. Yep-
HutoBckuit, B. ®. JIuBuak (3aBemyrormit Kademnpoit ¢ 1963 mo 1971 r.), b. A. Crapony6-
ckuit (3aBegyrommii Kademgpoit ¢ 1971 mo 1990 r.) m MHOrume Apyrye BUOHBIE YUeHBIE.
B 1970-1980-e rr., TOMUMO TPaAMLIMOHHBIX IIPEIMETOB, Ha Kadeape M3yuaaoch 3apyoex-
Hoe rocymapctBeHHoe mpaBo (B. A. CrapoxyOckmii, I1. M. Casuuxnii, B. B. EBnoxkumos,
E. P. Kacrens, E. [I. Yynuukosa, A. 0. fkymreBa, C. M. TpoH). 3HauuTtenpHOe BHUMAaHIIE
YIEIAI0Ch UCCIeNOBAHNIO U IIPENOJAaBAHNIO OT€YECTBEHHON MICTOPUM TOCyJapCTBa U IIpa-
Ba XVIII-XX BB. (T. M. Baxxenosa, B. C. l'annak6aposa, B. B. Kpusonoros, B. B. Hoxxkns,
M. Y. Cusnuxos, A. C. Cmpikanns, P. III. Illreitman)’. ClroXuanch Takke cepbe3Hble Tpa-
OUILIMY M3YUYeHNs PUMCKOTo rocymapcrsa u mpasa (A. B. Urnarenko, T. I1. EBceenxo, ap.).

C. B. IOmxoB (1888-1952 rr.) — ocHOBaTeJsb KadeAphl, BUAHBIN yUEHBIN 1 IPEKPACHBII
sextop. OH Bo3IIaBisI Kadenpy MCTOPUM TOCYHApCTBa M IIpaBa, IPU 3TOM paboTas Ipe-
nogasareiieM B CBepanoBckoM mneparormdeckoM mHctutyTe. C. B. IOmkoB HaumHam kak
JCTOPUK 1[epKOBHOTO IIpaBa, 3aHNMaJIca ucciaegoBannsaMu Kuesckoit Pycu. 3areMm oH cran
IIepBBIM JIEKTOpOM B Poccuut, KoTopslit unrtai HOBBIN Kypc «VcTopus rocymapcTsa 1 IIpaBa
HapogoB CCCP». Bnarogapsa C. B. IOmKoBy mosBMINCh 00pa3Ipl MOCTPOEHMS 3TOTO Kyp-
ca, KOTOpBbIe OBLIN VICIIOJIB30BAHBI JUII BCeX yUeOHMKOB II0 MICTOPUM TOCYyAAapCTBA U IpaBa
3apy0OexHbIX cTpaH. B kypce «Mcropms rocymapcrBa u mpaBa HapogoB CCCP» yuensrit
BO3POAVIJI JIydlllyie TPaJuLMUM PYCCKON NOPEBOJIOLVIOHHONM MCTOPUKO-IIPABOBON HAYKN
B paMKaX MapKCUCTCKOII MeTOHOJOrmu. B aTom ke HampaBieHum pabortan mpodeccop
C. ®. KeuekbsiH, IMEHHO OH paspaboTayl Kypc BCeoOIllell MCTOPUY IOCyHdapCTBa U IIpaBa,
TaKKe UMTAJ JEKIMM II0 3TOMY IIpefMeTy U II0 FOCYJapCTBEHHOMY YCTPOMICTBY OypiKy-
asHbIX cTpaH U n3gan nepseri B CCCP yueOHMK IO MCTOpUM TOCYAapCTBa U IIpaBa CTpaH
Hpesuero Bocroka n Autuunoro mupa. C. B. IOmkoB n C. ®. KeuekssiH mmociie o6pa3osa-
HIA Kadeapbl MICTOPUM TOCYApCTBa U IIpaBa BO3BPATIIINCH B MOCKBY.

B 1937 r. npu xadenpe Obl1a OTKpBITA acuupaHTypa. B 1938 r. xadenpy Bosriasmi mo-
neHt M. [I. MapreiceBuu. B cBa3u ¢ yxogom M. [I. MapteiceBnua B 1939 r. B Kpacnyto ap-
Mo Kadenpe MOHATOOMIIACH TOAEPKKA U OIIOpa, U ee 0ObeAVHIIIN ¢ Kadexpoil Teopuu
rocygapcrBa 1 IpaBa. B 1963 r. ObL1a BOCCTaHOBJIEHA CIleNVaIbHas MCTOPUKO-IIPABOBAs
kadenpa. Ee 3aBegymoommm crajx SJOKTOp MCTOPMYECKUX M KaHAUIAT IOPUANUECKUX HayK,
npodeccop B. . JInBuak. ABrop neporo B CCCP yue6HOro mocobust «['ocymapcTBeHHOe

! Bunynnukosa H. H. Kagenpe ncropuu rocynapcrsa u pasa CIOW - YpI'TOA - YpIl'HOY-80: smoxa craHOBIE€HMs
// Poc. ropun. >xypH. 2016. Ne 4. C. 218.

% [llamcymosa 3. &. 75 et omHoit s crapeiuux B Poccnu kadenp Mcropuu rocymapersa u npasa // URL: http://
www.usla.ru/ch.php?mid=139&cid=139&obid=2710 (gaTa obparenns: 19.07.2017); IlomHuM, TyMaeM, CIOPUM...: CO.
CT., IIOCBSIIIIEHHBIN 75-JIETUI0 CO OHSI OCHOBaHUS Kadenpsl ucropuu rocymapcrsa u mnpasa YpI'TOA / cocr. T. M. Ba-
kenoBa, H. H. 3unyunukosa; ors. pen. A. C. Cmbikanus. Exarepuno6ypr, 2013. C. 3-4.
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IpaBo OyprKyasHBIX CTpaH» U AOKTOp opuanueckux Hayk B. A. CraponyOckmil Hauas 3a-
BenoBaTh Kadenpoit B 1971 r. OH umMTas JeKUUN 10 MCTOPUM TOCYAapCTBa U IpaBa 3apy-
OeXXHBIX CTpaH U II0 TOCYAapCTBEHHOMY IIPaBy OYp)KyasHBIX CTpaH.

Ha xadenmpe mocTossHHO pOCIO YNMCIO IIperrofaBaTelieil. ACIMpPaHTypa pacIIMpUIach.
Kangnpar ropuanmuecknx Hayk, goueHt E. P. Kacrens cran npeemunkom B. A. Crapony6-
ckoro. OH 3aBenmoBaia Kadenpoit B 1990-1993 u 1996-1997 rr. B 1990 r. E. P. Kacrens opra-
H130BaJ B 1IKose Ne 40 CBepasioBcKa IOpUAMUECKUIT KIacc A1 ITOATOTOBKM CTapIlIeKyIacc-
HUKOB K noctymieHuio B CIOM. B 1993 r. 6bUIO OTKPBITO HErOCyAapCTBEHHOE yueOHOe
3aBeneHue «IIpaBoBoii uiteit» (BriociencTBuy npasosoit auieit uM. E. P. Kacrens). Kade-
OpYy HEKOTOpoe BpeMs BO3IJIaBJIAIa KaHAMAAT MCTOPUUECKUX Hayk, nmpodeccop T. M. Ba-
xeHoBa. C 1998 r. ero 3aBefyeT JOKTOP IOPUAMUECKNX HayK, mpodeccop A. C. CMBIKaNNMH.

Ceronus Ha Kadenpe paboOTalOT HECKOJIBKO METOAMUECKNX ceKuuit. biiaromapst ynopHomy
TPYAy M CTapaHMIM IIpeIrojiaBaTeliell qaxke B caMble TsDKeJIble BpeMeHa Kadeapa cMoria co-
XPaHUTB JyUIlIye TPASVIIAY VM PACIIVPUTH HaIIPaBJIEHHOCTh HAYYHBIX VICCIIeJOBAHMI'.

K robuero ogHoIt 13 crapeiimmx Kadenp Bysa BeJach THIATeJbHAs IOATOTOBKA. B un-
CJle ee 3HAUNMTENBHBIX PEe3yJIbTaTOB — U3AaHe OOIBIIOro COOpPHIKA HAYUHBIX TPYIOB B Ue-
TeIpex ToMax’ ToM 1 «Vcropms xadeapsl, SBONIOLNS POCCUIICKOTO 1 3apyOeKHOTO rocy-
JapcTBa U IpaBa B TPyHaX yUeHBIX Kadeapshl, aCIMPAHTOB, COMCKATeIell M JOKTOPAHTOB»
(1023 c.); ToM 2 «OBOIIOIMS 3apyOeKHOTO TOCYyJapcTBa U IIpaBa, YUEHUII O 3apyOeKHOM
rOCyJapcTBe U IpaBe, MpobIeMbl Teopuu, ¢uaocopum M METOTOJOTUY IIpaBa B TPyHax-
II03[IpaBiIeHNIX Koyier» (912 c.); ToM 3 «IBONIOLNSA POCCUIICKOTO TOCyapCTBa 1 IIpaBa,
YUEeHHUII O POCCUIICKOM TOCyHapcTBe U IIpaBe B TPyAax-IO3apaBiIeHMsIX Koyurer» (1198 c.);
TOM 4 «DBOJIIOINS POCCUIICKOTO 1 3apy0OeXKHOTO TOCYJapCTBa U IpaBa, IMpobaeMbl TeOpUN
rocygapcTBa I IIpaBa B TPyJaxX-IO3ApaBI€HUAX KOJJIEr YPaJbCKOI'O TOCyHapCTBEHHOTO
IOpPUANYECKOTO YHUBepcureTa» (589 c.).

[TogBoms mMTOrM, OTMETUM, UTO MHTETPAIMsI POCCUIICKOTO IIPOodecCHOHAIBbHOIO 0pU-
OMUeCKOTo 00pa30BaHUS B CUCTEMY €BPOIIETICKOT BBICIIIEN IIIKOJIbI, HECOMHEHHO, He00X0-
numMa. Braromapss MHTerpanmuy 0pugnUeckoe o0pas3oBaHIe IMEPexXOqNUT Ha APyroit, 6osee
BBICOKUIT YpOBeHb. KakuM ObI CIIO)KHBIM, ITOPOJI IPOTMBOPEUMBBIM IIPOLIECCOM HU OBLIO
CTaHOBJIEHNE IOPUANUECKOTO 00pa3oBaHms B Poccny, KakabIil IOPUAMUECKAI By3 IIPOLIIEIT
CBOVI OJITMII U IIOAOTBOPHBIN IIyTh CTAHOBJIEHMs. M3yuaTs Tpagqnium 0pUIMIecKoro oo-
pasoBaHUsI — 3HAUUT KOHCTPYyMpOBaTh ero Oyayiee. M Haira Alma mater ciy>Xut tomy
IIPUMEPOM; €€ OIIBIT, TPAAMILNI, CJIaBa — 3TO TPYA M BKIIAJ KKIOTO M3 IIpeIogaBaTelIell.
CaMBIM IIeHHBIM SBJIIETCS Hacjeaue, a ero OCMBICJIEHNe — BO MHOTOM 3ajiaya CTyJeHTOB-
ucciaenosateneit. CrnpaBennusel u ceityac cioBa C. H. Bysirakosa, mpousHeceHHBIEe IM CTO
JIeT Ha3aj MpU MOCTYIUIEHUN Ha CIyXOy B yHUBepcUTeT: «PeMecaeHHBIN crienuaincT He
IOJDKEH yOUBaTh B cebe MBICIUTEINS], TOCKYIOIIEro O IIeJIbHOM 3HaHMM». OqHa U3 BO3MOX-
HBIX CTpaTernii MOo3HaHUs IOPUANMUIECKOro o0pa3oBaHNUsI — 3TO M3ydeHre (M KOHCTPYMPO-
BaHIe) I00MIeHbIX MpakTuk. I00maen, maMsaTHbIe OaThl SBJISIOTCS 3aMeUYaTelbHbIM II0-
BOJIOM OCMBICJIEHNsI HAKOIUIEHHBIX TPAAULINIL, PA3MBIIIUIEHUIT O HACTOSAIIEM 11 OyayIieM.

! Hacubynmun P. A. Kadenpe mcropum rocymapcTsa 1 ImpaBa YpPaJIbCKOTO TOCYLAPCTBEHHOTO IOPUONYECKOTO
yauBepcurera — 80 et // URL: https://cyberleninka.ru/article/n/kafedre-istorii-gosudarstva-i-prava-uralskogo-gosu-
darstvennogo-yuridicheskogo-universiteta-80-let (mara obparenmns: 01.08.2017).

? Hacubynnun P. A. DBOJIOLMSA POCCUIICKOTO U 3apyOesKHOro rocymapcrsa u mpasa. K 80-yeTmio Kadeapbl
JICTOPUU TOCYHApCTBa M IIpaBa YPaJbCKOrO IOCYy[apCTBEHHOTrO HpUAMYecKoro yHusepcurera (1936-2016): 0630p
Bcepoccuiickoil HaydHOI KOHGepeHIMM ¢ MeXIyHapOTHBIM yuactumeM // DiekTpoH. mpmi. k «Poccmitckomy
OpUAMYecKOMY JXKypHaimy». 2017. Ne 3. C. 170-190. URL: http://electronic.ruzh.org/?q=ru/system/files/18.%20%D0%
9D%D0%B0%D1%81%D0%B8%D0%B1%D1%83%D0%BB%D0%BB%D0%B8%D0%BD.pdf (gara obparernus: 05.08.2017).
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Cmicok Jureparypbl

1 ampesst 2016 roga cBoit 95-1eTHUI f00wteit otMeuaer Kupninosa Mapus SIkoBieBHa — mpodeccop kade-
IOpbI TPa’KAAHCKOTO IIpaBa YPaIbCKOrO TOCYJapCTBEHHOIO IOPUANYECKOr0 YHIBEPCUTETa, KAHIUAAT I0PIIU-
YeCKMX HayK, 3aCJIy)KeHHBINI PabOTHMK BbICILIeN IIKONBI PP, yuacTHuk Benmkoit OTeduecTBeHHOI BOWHBL //
URL: http://www.usla.ru/ch.php?mid=139&cid=139&0bid=5960.

80-seTnio Kadeapbl MCTOPUM TOCYAapcTBa 1 Ipasa Imocssiaercs... // URL: http://www.usla.ru/ch.php?mi
d=139&cid=139&o0bid=6156.

I Vpasbckuit popym koucturyrmonanucros // URL: http://www.usla.ru/ch.php?obid=6344&large=2.

Axnexcees C. C. // URL: http://www.koob.ru/alekseev_s_s.

Apxus YpI'lOY. @. 2143-p. Om. 1. JI. Ex. xp. 1. JL. 1.

Apxwus YpI'OY. ®. 2143-p. Om. 1. JI. Kuura npukasos pexropa Ne 127-184 3a miosb-ceHTIOpD 1976 T.

BricTaBka B yecTb 06mies npogeccopa II. Y. Casurrkoro // URL: http://www.usla.ru/ch.php?obid=6319.

BricraBka k 1o6miero mpodeccopa II. I'. Illexkounxuna // URL: http://www.usla.ru/ch.php?obid=6318.

3axapos B. B. IOpucTsl O NMPOJIETApCKOIl AMKTATYphI: pedopMa OpUAMUECKOro obpasoBanmus 1931 r.
(ITo marepmanam my6nukanuit «Poccuitckoro IpuAMIecKoro KxypHaua») // Poc. ropug. xypH. 2015. Ne 2.

3unynnuxosa H. H. VIHCTUTYTBI COBETCKOTO IIpaBa «B KOHBEJEPHOIL JIEHTE» IIPABOBOTO 00pa30BaHMsI: IPO-
IOJDKEHIE pasroBopa o pedopMe IMOATOTOBKM IOPIUCTOB B Hauaste 1930-x rr. // Poc. ropup. sxypH. 2013. Ne 3.

Bunynnuxosa H. H. Kadenpe mcropmuu rocymapcrsa un npasa CIOU — VpI'IOA - VpI'IOY-80: amoxa craHOB-
sennsd // Poc. ropun. sxypH. 2016. Ne 4.

Bunyunuxosa H. H., 3unynnuxosa I0. H. IOpunnueckoe o6pasoBaHIe KaK IepeKPeCTOK IIPaBa, KyJIbTYpHI,
VHTEPeCcOB JIMYHOCTH, OOILECTBA U TOCyAapcTBa (pasMBIILICHN B CBA3M ¢ HOBBIM M3maHueM «fmryk T. .
IOpupnueckoe oOpa3oBaHMe B BBICIIEN IIKoye: yueOHOe mocobme. — Omck: M3p-Bo Om. roc. yH-Ta, 2014. —
312 c.») // Genesis: ucrop. uccnegosanms. 2015. Ne 4. URL: http://www.e-notabene.ru/hr/article_15659.html.

HUcropms, Hacrosiree, 6yaymee: 80 ser CIOM — YpI'IOA / ots. pen. B. A. By6nuk, B. [1. IlepeBanos. Exa-
TepuHOypr, 2011.

K Bompocy o crojeTHeM Io0Omiee yHUBepcHUTeTa: HOBoe B Omorpadunu Bysa (mo martepuanam Kpyrioro
crona) // URL: http://www.usla.ru/news/2016/doc/06_statya_otchet.pdf.

Koounyes A. A. Opupnueckoe obpasosanne B CCCP B mocneBoennsiit nepuon. Yacts 1 // URL: http://
www.center-bereg.ru/12685.html.

Kyxywxun M. 1., Ilepesanos B. /l. Ypanbckoil rocyjapcTBeHHOI Iopuamndeckoil akagemuu — 70 set // Ilpa-
Boegenue. 2001. Ne 1. URL: http://law.edu.ru/article/article.asp?articleID=173602.

Jugarnos . M., Hazaposa M. K. K Bompocy o crojieTHeM 100uiee YHUBEPCUTETA: HOBOe B Omorpadun Bysa
(o maTepmanam Kpyrioro cromna) // URL: http://www.usla.ru/news/2016/doc/06_statya_otchet.pdf.

Hacubynnun P. A. [1Be BoitHbl Bopmca JImBuaka // [IBe BeIMKUX BONHBL COOPHUK HAyYHBIX TPYHOB
K 100-meTuro Hauana IlepBoit MypoBoIT BOWHBI U 70-meTuio mobens! B Bennkoit OteuecTBenHoit BoitHe. Exa-
TepuHOypr, 2015.

Hacubynnun P. A. Kadenpe ucropnu rocygapcrsa U Ipasa YpaabCKOrO roCyLapCTBEHHOTO IOPUANYECKOTO
yausepcureta — 80 et // URL: https://cyberleninka.ru/article/n/kafedre-istorii-gosudarstva-i-prava-uralskogo-
gosudarstvennogo-yuridicheskogo-universiteta-80-let.

Hacubynnun P. A. DBOMIOLNA POCCUIICKOTO U 3apyOeXHOro rocymapcTsa U mpasa. K 80-yeturo Kadempsl
JMICTOPHMM TOCY[AapcTBa M IIpaBa YPalIbCKOTO IOCYAApCTBEHHOIO IOPUAMUECKOro yHUBepcutera (1936-2016):
0030p Bcepoccuiickoit Hay4HOI KOH(pepeHIMN ¢ MeXIYHApOIHBIM yuacTueM // DJeKTpoH. mpumil. K «Poc-
CUIICKOMY IOPUAMYECKOMY >KypHaiy». 2017. Ne 3. URL: http://electronic.ruzh.org/?q=ru/system/files/18.%20
%D0%9D%D0%B0%D1%81%D0%B8%D0%B1%D1%83%D0%BB%D0%BB%D0%B8%D0%BD.pdf.

Ocmanosuu H. I0., Mycunog II. A. Dransl pasButusa 0puamdeckoro obpasosanms B Poccunm // Crede
Experto: TpaHcmopr, obuiecTBo, obpasoBaHme, 43bIK. 2014. Ne 3. URL: http://ce.if-mstuca.ru/wp-content/
uploads/2014/11/ostapovich-musinov.pdf.

[ToMHUM, KyMaeM, CIOPMM...: 0. CT., IIOCBAIICHHBIN 75-JT€TUI0 CO THA OCHOBaHNA Kadempbl MCTOPUIU
rocymapcrBa u mpasa YpI'TOA / coct. T. M. Basxenosa, H. H. 3unynnukosa; ots. pexn. A. C. CmbikanuH. Exa-
TepuHOypr, 2013.

IIpodeccop Bragmmup Muxaitnosuu Cemernos // URL: http://www.usla.ru/ch.php?mid=139&cid=139&o0b
id=2696.

Passutue roopunnueckoit Hayku B CCCP. Ilo marepmanam o6pasoBarenbHOro moprana Poccuiickoit mpa-
BoBOIT akamemuu Munncrepcrsa IOctnumu Poccniickoit ®eneparm // URL: http://distance.rpa-mu.ru/files/
mg/imun/thm/tsm7.html.
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Casnrknit Ilerp ViBanosuu // URL: http://www.usla.ru/ch.php?mid=140&cid=140&o0bid=4744&empid=34.

CBepmyIoBCKMIT IOpMAMUeCKNIT MHCTUTYT. 1931-1981. M., 1981.

Cemenos B. B CepairoBckoM opuamdeckoM mHcTuUTyTe // IlpaBoBenenme. 1964. Ne 4. URL: http://law.edu.
ru/article/article.asp?articleID=1130371.

Humbaes K. H. PeHomeH o00mIeeMaHn B POCCUIICKOI 00IIeCTBeHHOI )u3HM KoHma XIX — Hauama XX
Beka // Bomp. mcropmm. 2005. Ne 11. URL: http://ebiblioteka.ru/browse/doc/8696221.

ITaopun B. M. Teopernueckas I0pUCIPyIeHIMS I IOpUANUECcKOe 06pa3oBaHue B II€PBbIe Ol COBETCKOIN
siactu // Becrr. YenI'V. 2012. Ne 27. URL: http://cyberleninka.ru/article/n/teoreticheskaya-yurisprudentsiya-i-
yuridicheskoe-obrazovanie-v-pervye-gody-sovetskoy-vlasti.

Hlamcymosa 3. @. 75 net ogHoit us crapeimux B Poccuu xadenp Vcropuu rocynapersa u mpasa // URL:
http://www.usla.ru/ch.php?mid=139&cid=139&obid=2710.

Mlexounxun Ilerp TI'puroprsesmu // URL: http://www.usla.ru/ch.php?mid=140&cid=140&obid=4744&emp
id=117.

IOpuct. 2016. Ne 3.

Awyx T. @. Opunuueckoe o6pasoBaHue B BBICIIEN LIKoe: yued. mocobue. OMck, 2014.
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